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About the Global Forum

The Global Forum on Transparency and Exchange of Information for Tax
Purposes is the multilateral framework within which work in the area of tax
transparency and exchange of information is carried out by over 120 jurisdic-
tions, which participate in the Global Forum on an equal footing.

The Global Forum is charged with in-depth monitoring and peer review of
the implementation of the international standards of transparency and exchange
of information for tax purposes. These standards are primarily reflected in the
2002 OECD Model Agreement on Exchange of Information on Tax Matters
and its commentary, and in Article 26 of the OECD Model Tax Convention on
Income and on Capital and its commentary as updated in 2004. The standards
have also been incorporated into the UN Model Tax Convention.

The standards provide for international exchange on request of foreseeably
relevant information for the administration or enforcement of the domestic tax
laws of a requesting party. Fishing expeditions are not authorised but all fore-
seeably relevant information must be provided, including bank information
and information held by fiduciaries, regardless of the existence of a domestic
tax interest or the application of a dual criminality standard.

All members of the Global Forum, as well as jurisdictions identified by the
Global Forum as relevant to its work, are being reviewed. This process is under-
taken in two phases. Phase 1 reviews assess the quality of a jurisdiction’s legal
and regulatory framework for the exchange of information, while Phase 2 reviews
look at the practical implementation of that framework. Some Global Forum
members are undergoing combined — Phase 1 and Phase 2 — reviews. The Global
Forum has also put in place a process for supplementary reports to follow-up on
recommendations, as well as for the ongoing monitoring of jurisdictions following
the conclusion of a review. The ultimate goal is to help jurisdictions to effectively
implement the international standards of transparency and exchange of informa-
tion for tax purposes.

All review reports are published once approved by the Global Forum and
they thus represent agreed Global Forum reports.

For more information on the work of the Global Forum on Transparency and
Exchange of Information for Tax Purposes, and for copies of the published review
reports, please refer to www.oecd.org/tax/transparency and www.eoi-tax.org.
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EXECUTIVE SUMMARY -7

Executive Summary

1. This report summarises the legal and regulatory framework for
transparency and exchange of information in Guernsey as well as the practi-
cal implementation of that framework. The international standard, which is
set out in the Global Forum’s Terms of Reference to Monitor and Review
Progress Towards Transparency and Exchange of Information, is concerned
with the availability of relevant information within a jurisdiction, the compe-
tent authority’s ability to gain access to that information, and in turn, whether
that information can be effectively exchanged on a timely basis with its
exchange of information partners. The assessment of effectiveness in practice
has been performed in relation to a three year period (2009 through 2011).

2. The Bailiwick of Guernsey is a jurisdiction comprising three self-
governing legislatures: Guernsey (including the islands of Herm and Jethou),
Alderney and Sark (including the island of Brecghou). The present report
covers the jurisdictions of Guernsey and Alderney, which are effectively a
single jurisdiction for taxation purposes. Sark is a separate jurisdiction for
taxation purposes and the issue of the implementation of the international
standards of transparency and exchange of information for tax purposes by
Sark is not comprehensively dealt with in this report but has been considered
separately by the Global Forum.

3. Guernsey’s and Alderney’s domestic laws establish a satisfactory
framework to ensure that relevant ownership, identity, banking and account-
ing information is available. First, there are obligations imposed directly on
companies, partners and trustees to retain and, in some instances, to provide
such information to government authorities. This is complemented by obliga-
tions imposed through the licensing regime applicable to certain regulated
business activities, including most partners, directors, corporate service
providers, nominees, trustees and protectors of a trust.

4. The anti-money laundering regulations, which apply to regulated
financial businesses and relevant professionals, create a third layer of require-
ments to capture relevant information. An oversight agency has been created in
the Bailiwick, i.e. the Guernsey Financial Services Commission (GFSC) which
is responsible for safeguarding compliance with regulatory and anti-money
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laundering obligations. The GFSC wields an array of enforcement meas-
ures over fiduciary licensees, including private warnings, public statements,
investigatory powers, and cancellation of licences. Financial penalties are also
available to sanction breaches of obligations. In practice, the tax and company
registration of entities are enforced in Guernsey and information has been
found to be available in all instances for EOI purposes.

5. Pursuant to the recently enacted Income Tax (Keeping of Records,
etc) (Amendment) Regulations 2012, domestic laws now consistently require
the retention of reliable accounting information that includes underlying
documentation. The implementation of these regulations should be monitored
by Guernsey. Obligations to retain bank information on all account holders
are established as a result of regulatory requirements imposed on banks as
well as the Bailiwick’s anti-money laundering regime.

6. Domestic laws enacted since 2006 provide the competent authority
with powers to require the production of relevant information, which include
confidentiality safeguards and access enforcement tools. Access relies pre-
dominantly on the issuance of notices for the production of information,
and in some instances a search and seizure warrant may also be issued.
Notification rights are not provided for in the legislation, and anti tipping-
off provisions ensure that the person concerned should not be informed of
a notice to third parties in serious cases. The competent authority has not
experienced any difficulties in practice in accessing information required for
EOI purposes. Compliance with the request process is high in Guernsey, thus
the competent authority has never needed to employ sanctions or search and
seizure powers to compel the production of information, nor has a request
for information for EOI purposes been appealed in court. There have been
no instances of attorney-client privilege or bank confidentiality legislation
being invoked.

7. Guernsey has made substantive progress in expanding its EOI
network, predominantly since 2006, and this has been combined with the
development of a complementary domestic process based on clear internal
guidelines to manage requests received from its EOI partners. All of the
38 TIEAs and its recently concluded DTC meets the international standard.

8. Guernsey has been exchanging information in accordance with the
international standards since 2007. During the period 2009 through 2011,
Guernsey received 32 requests from 8 different jurisdictions, with a clear
increase of the numbers of requests and EOI partners. Although Guernsey
started receiving requests for information relatively recently, input received
from the exchange of information partners of Guernsey suggests that the
competent authority of Guernsey provides the information requested quickly
(mostly within 90 days and in some occasion within 180 days), despite a high
rate of clarifications sought by Guernsey before requests are processed (44%
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of the requests). The development of very cooperative relationships between
competent authorities gives rise to efficient exchanges of information in
practice.

9. Guernsey has been assigned a rating' for each of the 10 essential ele-
ments as well as an overall rating. The ratings for the essential elements are
based on the analysis in the text of the report, taking into account the Phase 1
determinations and any recommendations made in respect of Guernsey’s
legal and regulatory framework and the effectiveness of its exchange of infor-
mation in practice. On this basis, Guernsey has been assigned the following
ratings: Compliant for elements A.1, A.3, B.1, B.2 and C.1, C.2, C.4 and C.5,
and Largely Compliant for elements A.2 and C.3. In view of the ratings for
each of the essential elements taken in their entirety, the overall rating for
Guernsey is Largely Compliant.

10. A follow up report on the steps undertaken by Guernsey to answer
the recommendations made in this report should be provided to the PRG
within twelve months after the adoption of this report.

I This report reflects the legal and regulatory framework as at the date indicated
on page | of this publication. Any material changes to the circumstances affect-
ing the ratings may be included in Annex 1 to this report.
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Introduction

Information and methodology used for the peer review of Guernsey

11. The assessment of the legal and regulatory framework of Guernsey and
the practical implementation and effectiveness of this framework was based on
the international standards for transparency and exchange of information as
described in the Global Forum’s Terms of Reference, and was prepared using
the Global Forum’s Methodology for Peer Reviews and Non-Member Reviews.
The assessment has been conducted in two stages: Phase 1, performed in
2010, assessed Guernsey’s legal and regulatory framework for the exchange of
information, while Phase 2, performed in 2012, looked at the practical imple-
mentation of that framework, as well as any amendments made to the legal and
regulatory framework since the Phase 1 review. The assessment is, therefore,
based on the laws, regulations, and exchange of information mechanisms
in force or effect as at January 2013. It reflects Guernsey’s responses to the
Phase 1 and Phase 2 questionnaires and supplementary questions, other materi-
als supplied by Guernsey during the Phase 2 on-site visit that took place from
29-30 August 2012 in St. Peter Port, Guernsey, and information supplied by
exchange of information partners. During the on-site visit, the assessment team
met with officials and representatives of the Income Tax Office, the Attorney
General’s Office, the Companies Registrar, Guernsey Financial Services
Commission, Commerce and Employment Department, and the Guernsey
Border Agency within which the FIU is located (see Annex 4).

12. The Phase 1 and Phase 2 assessments were conducted by assess-
ment teams comprising expert assessors and representatives of the Global
Forum Secretariat. In 2010, these were: Ms. Valeria Sperandeo from the
Italian Revenue Agency, Assessment Directorate, International Division,
Exchange of Information Office; Miss Balbir Kaur, senior tax specialist with
the Tax Policy and International Tax Division of the Inland Revenue Authority
of Singapore; and Ms. Renata Fontana and Ms. Gwenaélle Le Coustumer
from the Global Forum Secretariat. In 2012, the assessment team was com-
posed of Ms. Giovanna Corona, Senior Tax Officer, International Relations
Directorate, Ministry of Economy and Finance of Italy; Mr. Colin Chew,
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Director-Tax Investigation of the Inland Revenue Authority of Singapore;
and Ms. Laura Hershey and Ms. Gwenaélle Le Coustumer from the Global
Forum Secretariat.

13. The Terms of Reference break down the standards of transparency
and exchange of information into 10 essential elements and 31 enumer-
ated aspects under three broad categories: (A) availability of information;
(B) access to information; and (C) exchanging information. This review
assesses Guernsey’s legal and regulatory framework and the implementation
and effectiveness of this framework against these elements and each of the
enumerated aspects. In respect of each essential element a determination is
made regarding Guernsey’s legal and regulatory framework that either: (i) the
element is in place, (7i) the element is in place but certain aspects of the legal
implementation of the element need improvement, or (iii) the element is not
in place. These determinations are accompanied by recommendations for
improvement where relevant. In addition, to reflect the Phase 2 component,
recommendations are made concerning Guernsey’s practical application of
each of the essential elements and a rating of either: (i) compliant, (i) largely
compliant, (iii) partially compliant, or (iv) non-compliant is assigned to each
element. An overall rating is also assigned to reflect Guernsey’s overall level
of compliance with the standards.

14. The ratings assigned in this report were adopted by the Global Forum
in November 2013 as part of a comparative exercise designed to ensure the
consistency of the results. An expert team of assessors was selected to pro-
pose ratings for a representative subset of 50 jurisdictions. Consequently, the
assessment teams that carried out the Phase 1 and Phase 2 reviews were not
involved in the assignment of ratings. These ratings have been compared with
the ratings assigned to other jurisdictions for each of the essential elements to
ensure a consistent and comprehensive approach. The assignment of ratings
was also conducted at a different time from those reviews, and the circum-
stances may have changed in the meantime. Readers should consult Annex 1
for information on changes that have occurred.

Overview of Guernsey

Economic context

15. The Bailiwick of Guernsey consists of a group of islands (Guernsey,
Alderney, Sark, Herm, Jethou and Brecghou) located in the English Channel
off the coast of France. It is the 26" smallest country in the world with a popu-
lation of 65 000. English is the official language. The official currency is the
Pound Sterling (GBP),? in currency union with the United Kingdom.

2. On 1 October 2012, GBP 1 = EUR 1.24; EUR 1 = GBP 0.81.
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16. Guernsey’s nominal Gross Domestic Product (GDP) for 2011 was
GBP 1 895 million. The finance and professional services sectors of Guernsey
jointly account for 27% of employment and 48% of GDP. Aside from financial
and professional services, the industrial sector comprises construction (6.2%),
tourism (2.8%) and manufacturing (2%), in addition to agriculture (3%).

Governance and legal system

17. As a British Crown Dependency, the Bailiwick of Guernsey is inde-
pendently administered and is neither a part of the United Kingdom nor a
member of the European Union. The Head of State is the Queen, represented
by the Lieutenant Governor. The relationship between the Bailiwick of
Guernsey and the United Kingdom is based on practice, custom, convention,
usage and Statute enacted in Westminster and extended by consent to the
Islands. The Bailiwick of Guernsey is also subject to the uncodified constitu-
tion of the United Kingdom governing the relationship of the UK with the
Crown Dependencies.

18. The Bailiwick of Guernsey is a jurisdiction comprising three self-
governing legislatures:

*  Guernsey (which includes Herm and Jethou), whose legislature is the
States of Deliberation comprising the presiding judge of the Royal
Court of Guernsey (the Bailiff) as ex-officio Presiding Officer,
45 elected People’s Deputies, two elected Representatives of the States
of Alderney as a result of a 1948 tax agreement, and the two Law
Officers of the Crown (Sark is not represented therein). The States of
Deliberation (the States) sit for a term of four years. Powers granted to
the States include the power to raise taxes, determine expenditure, and
pass legislation which then requires the assent of the Queen to become
law. Any reference to “Guernsey” in the report covers the island of
Herm, unless specifically provided otherwise.

» Alderney, whose legislature is the States of Alderney, has a legal
system separate from Guernsey (e.g. with separate legislation on
companies), except for tax purposes (see below).

»  Sark (which includes Brecghou), whose legislature is the Chief Pleas
of Sark, has no income tax, no company law (thus no companies are
registered or incorporated therein) and no licensed banks (banking
services in Sark are provided by two sub-branches of branches of
banks that operate in Guernsey. There are no Sark banks).

19. Guernsey is the largest and most populous island in the Bailiwick,
and the legislative competence of the States of Deliberation is wider than that
of the States of Alderney and the Chief Pleas of Sark as it is, for example,
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14 - INTRODUCTION

able to enact criminal legislation which has effect throughout the Bailiwick.
Sark and Alderney are also subject to Guernsey’s regime for the regulation
of the finance industry by the Guernsey Financial Services Commission
(GFSC) and to the Bailiwick’s Anti-Money Laundering and the Countering
the Financing of Terrorism (AML/CFT) regime.

20. The judicial system is comprised of Magistrates’ Courts, and the
Royal Court, which is made up of a Bailiff and 16 permanently elected
Jurats. The Royal Court of Guernsey is (in both criminal and civil matters)
the appellate court for the Court of Alderney and the Court of the Seneschal
of Sark, which in criminal matters possess only limited powers to try and
punish summary offences. Appeals from the Royal Court are presided over
by the Guernsey Court of Appeals. The ultimate court of appeals is the
Judicial Committee of the Privy Council. Guernsey also has an Attorney
General and a Solicitor General, HM Procureur and HM Comptroller respec-
tively, who serve as legal advisors to the Crown and the States.

The taxation system

21. As a result of a 1948 agreement, Guernsey and Alderney are effec-
tively a single jurisdiction for taxation purposes and Guernsey’s income tax
legislation® applies directly to Alderney. Guernsey has also express power to
legislate for Alderney in the area of exchange of information on tax matters.
Therefore, the term “Guernsey” used in the following paragraphs covers
Guernsey, Alderney and Herm.

22. Sark is a separate jurisdiction for tax law purposes (including
exchange of information) and has no income tax.

23. All individuals who are solely or principally resident and companies
which are resident in Guernsey are subject to income tax on their worldwide
income wherever such income may arise or accrue (section 5 of the Income
Tax Law). As regards individuals, residence in Guernsey is triggered by:
(a) presence for 91 days or more in a tax year, or (b) presence for 35 days in
that year and for 365 days in the four preceding years (section 3).*

3. The primary legislation governing income tax is the Income Tax (Guernsey) Law,
1975. Jethou, which has a population below 10 individuals, is not covered by the
Income Tax Act and this review.

4. There are two subcategories of residents, which are treated alike for income
tax purposes: (a) solely resident when the individual is considered resident in
Guernsey during the particular year of charge and not resident elsewhere (i.e. the
individual does not spend 91 days or more in any other place); and (b) principally
resident when the individual is present in Guernsey for 182 days or more in a
tax year, or is present for 91 days in that year and for at least 730 days in the
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24, As to companies, residence for tax purposes in Guernsey is deter-
mined on the basis of: (a) shareholder voting control; or (b) incorporation,
when the company has not been granted an exemption from tax® for the year
of charge (section 4). Non-resident individuals and companies are subject
to limited taxation in respect of their Guernsey-source income (including
income derived through a permanent establishment therein) other than bank
deposit interest. Persons trading or exercising a profession or business in
Guernsey in a partnership are taxed on their separate shares of the partner-
ship income.

25. Up until 2007, companies and individuals who are regarded as
residents in Guernsey paid a flat tax rate of 20%. Since 1 January 2008,
individuals have continued to pay the 20% income tax while companies have
moved into a “zero-ten” corporate tax system, with the company standard
tax on income from business, offices, employments, and other sources at 0%;
the company intermediate rate, which covers certain income from banking
business, at 10% (and from 1 January 2013 has been extended to also include
certain income from fiduciary and domestic insurance business); and the
company higher rate including income from trading activities regulated by
the Office of the Director General of Utility Regulation and income from the
ownership of lands and buildings at 20%.

26. There are no taxes chargeable upon capital wealth (such as Capital
Gains Tax, Inheritance Tax or Gift Tax) in Guernsey. However, there are a
number of forms of indirect taxation, such as duties upon alcohol, tobacco
and petroleum spirit. There are no general sales, purchases or Value Added
Taxes levied.

four preceding years, or takes up a permanent residence in Guernsey, in addi-
tion to meeting the definition of resident and being solely or principally resident
in Guernsey in the following year of charge). There is a separate category of
residence status when an individual is considered resident but not solely or prin-
cipally resident in Guernsey. In general, an individual who is resident but not
solely or principally resident in Guernsey is chargeable on his worldwide income
during the year of charge, unless, within a period of two years immediately after
the end of any year of charge commencing after 2012, he elects to pay tax on his
Guernsey source income, other than bank interest (subject to a minimum stand-
ard charge of GBP 27 500).

5. Under section 40A and the Income Tax (Exempt Bodies) Ordinance of 1989
(Schedules 1 and 2). Since 2008, this exemption has only been available to public
collective investment schemes.

PEER REVIEW REPORT - PHASE 2 - GUERNSEY © OECD 2013
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The regulatory framework (including the financial sector)

27. Guernsey’s regulatory legislation for financial services does not auto-
matically apply either to Alderney or Sark. In order for the civil legislation to
be binding throughout the Bailiwick, that legislation must be approved by all
three legislatures and then receive Royal sanction.®

28. The financial services legislation (including AML/CFT legislation)
confers functions on the GFSC which may exercise its legal powers equally
in Guernsey, Alderney and Sark due to the fact that the legislation has been
approved by all the three legislatures. The GFSC, as the main regulatory
authority for the financial sector, is involved in matters concerning banking,
insurance, investment, fiduciary business, and other services and administers
the related laws. The Guernsey banking sector has been through a period
of consolidation and restructuring over the past decade, which has seen
the number of licensees fall. Currently, there are 32 licensed banks in the
Bailiwick of Guernsey — most with head offices either in the United Kingdom
or Switzerland. These are regulated and licensed by the GFSC.

29. Guernsey’s fund sector has experienced eight consecutive quarters of
growth leading into 2012, with the private equity and financial sector seeing
particularly strong growth. The Guernsey fund sector remains popular for
alternative investment funds including private equity funds, venture capital
funds, property funds and funds of hedge funds, particularly where there
is a demand to access capital markets. Guernsey has capitalised on supple-
menting business sourced from the traditional introducer centres of the UK
and Europe with new streams from emerging markets such as China, India
and Russia. On 30 June 2012, there were 658 institutions licensed to carry
on investment business, comprising administrators/managers and custo-
dians/trustees of collective investment funds, stock brokers, discretionary
and non-discretionary asset managers, investment advisers and one stock
exchange. As at that date, there were 240 authorised or registered open-ended
collective investment schemes (of which 183 were umbrella or multi-class
schemes resulting in a total 1 541 pools of assets) and 621 closed-ended
investment schemes (of which 77 were umbrella schemes resulting in a total
of 1 349 pools of assets), with total assets amounting to GBP 270.8 billion.

30. The insurance sector can be broadly divided into two sections: (i) the
domestic sector, which includes local insurers, overseas insurers, recognised
insurers, and intermediaries who advise on or arrange contracts of insurance in
or from within Guernsey; and (ii) the international sector, which includes cap-
tive insurers, commercial insurers and life assurance companies who arrange
contracts of insurance from within Guernsey, covering international risks.

6. The criminal justice legislation only has to be approved by the States of Deliberation
and receive Royal Sanction to be applicable Bailiwick-wide.
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31. Guernsey trusts are governed by Guernsey customary law (which
comprises elements of English common law and Norman customary law).
The main authoritative document, the Trusts (Guernsey) Law, 2007, and
before that the Trusts (Guernsey) Law, 1989, were codifications of the
Guernsey customary law and contain provisions which are identical in many
respects to the English common law. The 2007 Law applies to Guernsey only.
Alderney and Herm do not have trusts legislation, thus it is only possible to
set up trusts therein under customary law.

Exchange of information for tax purposes

32. As of November 2012, Guernsey is signatory to 38 Tax Information
Exchange Agreements (TIEAs). It is also a signatory to three Double Tax
Conventions (DTCs), two of which contain EOI articles that do not meet
the international standards (there are both a DTC and TIEA with the United
Kingdom, the latter of which does meet the standards; a new DTC was also
being negotiated with Jersey). The framework for the exchange of informa-
tion for tax purposes is overseen by Guernsey’s Director of Income Tax, who
is Guernsey’s competent authority for EOI purposes.

33. A complete list of the TIEAs and DTCs which have been concluded
by Guernsey are set out in Annex 2, including their dates of signature and
entry into force. A complete list of all the legislation and regulations relevant
to the exchange of information, as well as non-binding guidance texts, is set
out in Annex 3.

34, Since 2005, Guernsey has agreed to implement measures equivalent
to those contained in the EU Directive on the Taxation of Savings Income
(2003/48/EC). As a result, Guernsey has entered into reciprocal bilateral
agreements with each EU Member State.

35. During the three year period under review (2009 through 2011),
Guernsey received 32 requests for information from 8 different jurisdictions,
with a rapid increase, from 1 request in 2009, to 9 in 2010 and 22 in 2011.
Subsequently, Guernsey received 25 requests in 2012. The United Kingdom
is Guernsey’s main exchange of information partner, followed by France,
Sweden and the Netherlands.

Sark, a jurisdiction independent from Guernsey for tax matters

36. Sark is the smallest of the self-governing Crown Dependencies which
make up the Bailiwick of Guernsey. Sark has an area of 5.44 km? and a total
resident population of approximately 600. Sark’s economy depends primar-
ily on tourism and to a lesser extent agriculture and fishing. As a result of its
location, its historic ban on cars and the fact that there is no public lighting,
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Sark was designated in 2011 as the first Dark Sky Island in the world by the
International Dark-Sky Association.

37. As noted above, Sark is subject to Guernsey’s regime for the regula-
tion of the finance industry by the GFSC and to the Bailiwick’s AML/CFT
regime. Prior to the introduction of the AML/CFT framework in 2000, some
Sark residents engaged in offshore company directorship and trusteeship on
a large scale. With the introduction of the AML/CFT regime, these activi-
ties have been replaced with small scale service provider activities, with the
majority of fiduciary licensees surrendering their licences. Currently, the
regulatory framework for trust and company service providers (“fiduciar-
ies”), banks, insurance companies and investment business is the same in
Sark as applies in Guernsey and the GSFC has oversight of, and responsibil-
ity for, licensing banks, insurers, investment managers and fiduciaries across
the whole Bailiwick. In 2012, there were only two full fiduciary licensees
and two personal fiduciary licensees based in Sark, holding between them
24 appointments as directors of companies formed under the laws of other
jurisdictions or as trustees of trusts.

38. Sark has its own set of laws based on Norman law and its own parlia-
ment, the Chief Pleas. It is a self-governing jurisdiction for all civil purposes,
including tax purposes (and exchange of information) and it has no income
tax. Guernsey has no power to represent Sark on the international stage and
the TIEAs concluded by Guernsey do not apply to Sark. In addition, the
powers given to Guernsey’s competent authorities to compel the production
of information cannot be enforced in relation to persons in Sark. However,
the Guernsey competent authority has the power to access information in
relation to a Sark individual or relevant entity which is in the possession or
control of a person in Guernsey.

39. As concerns the availability of ownership and identity information,
Sark has no company law and thus no companies are registered or incorpo-
rated in Sark. Any company claiming to be registered or incorporated in Sark
would thus be giving false information. In addition, there is no partnership
or trust legislation in Sark, thus it is only possible to set up partnerships and
trusts therein under customary law. The regulatory requirements on record
keeping as well as the AML/CFT regime overseen by the GFSC are applica-
ble throughout the Bailiwick, including the two full fiduciary licensees and
two personal fiduciary licensees currently established in Sark. Sark has no
banks — branches of two banks, which operate in Guernsey, have sub-branches
established in Sark. Guernsey’s competent authority may obtain banking
information, relating to the Sark sub-branches through the relevant branch in
Guernsey.

40. In addition, under Guernsey’s criminal justice framework, which
extends across the Bailiwick, Guernsey is able to provide assistance in
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relation to Sark matters under legislation such as the Criminal Justice (Fraud
Investigations) (Bailiwick of Guernsey) Law, 1991, the Proceeds of Crime
(Bailiwick of Guernsey) Law, 1999 and the Criminal Justice (International
Cooperation) (Bailiwick of Guernsey) Law, 2001. Guernsey can exchange
information in criminal matters, including tax matters, without the need for
a treaty, through the Attorney General’s Office.

41. Guernsey received two EOI requests, under TIEAs, in 2012 relating
to Sark, one of which related to a foreign company that listed an address in
Sark, and the other relating to a bank account at a bank branch in Sark. In
the first instance, Guernsey’s competent authority was able to confirm for
the requesting party that the company was not registered or incorporated in
Sark (as it is not possible to do so, on the basis that there is no company law
or registry in Sark). In the second instance, Guernsey’s competent authority
provided the information requested with respect to the bank account (which
was obtained from the Guernsey branch).

42. This report is not an assessment of the Bailiwick of Guernsey as a
whole, as it does not cover Sark. This report, therefore, covers in detail the
other two entities of the Bailiwick, i.e. Guernsey (which includes the island
of Herm) and Alderney.

Recent developments

43. Some projects, announced at the time of the Phase 1 review, have
materialised in new laws, or are still at the project stage. The States of Guernsey
resolved to introduce private foundations in March 2012. The Foundations
(Guernsey) Law, 2012 was approved by the States of Deliberation (the Island’s
parliament) in July 2012 and came into force on 8 January 2013. Pursuant to the
legislation, foundations in Guernsey are registered with the Guernsey Registrar.
Moreover, the formation of Guernsey foundations is restricted to licensed fidu-
ciaries, and as such are regulated by the GFSC, which will ensure compliance
with AML/CFT obligations as well as the regulatory oversight of the administra-
tors of foundations.

44, Guernsey’s parliament had approved a proposal to draft amendments
to the Limited Partnerships (Guernsey) Law, 1995 in 2010. The primary
changes include: transferring administration of the Register from HM Greffier’
to the Registrar of Companies; enabling an online register of LPs; clarifying the
role of Limited Partners; and, introducing Protected Cell Limited Partnerships
and allowing migrations, conversions and amalgamation. Draft legislation has

7. Her Majesty’s Greffier is the Clerk of the Royal and Magistrate’s Courts,
Registrar of the Guernsey Court of Appeal and Clerk and Registrar of the States.
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been released for public consultation and the legislation will be presented to the
States of Deliberation in the 2™ quarter of 2013.

45. Amendments to the Companies (Alderney) law 1994 received Royal
Assent in October 2012 and have effect from 1 January 2013, which intro-
duce a resident agent requirement synonymous with Guernsey’s.® The Policy
Council agreed to lay before the States of Deliberation in November 2012
a proposal to repeal the Control of Borrowing Ordinance. Upon approval,
the current system of using the Control of Borrowing Ordinance to provide
oversight of beneficial ownership at the company formation stage will cease.

46. The States of Deliberation resolved to repeal section 75(CA) of
the Income Tax (Guernsey) Law 1975, as amended, before the Ordinance
bringing that section of the Law into effect was registered. Had this section
not been repealed it would have introduced a new procedure under which
the Guernsey competent authority would have provided a member of the
Guernsey Tax Tribunal with evidence to support his conclusion that a request
for the exchange of information, made under an international agreement, sat-
isfied the terms of that agreement, in order that the competent authority could
then invoke the information gathering powers within the Income Tax Law.

47. Since its Phase 1 review in 2010, Guernsey has significantly expanded
its network of exchange of information instruments. It signed an additional
21 EOI agreements, including 20 TIEAs, and a DTC with Malta, and brought
an additional 17 agreements into force.

8. A resident agent is a an individual, resident in Guernsey, who is a director of the
company, or a corporate services provider whose duty is to take reasonable steps
to ascertain the identity of the persons who are the beneficial owners of mem-
bers’ interests in that company.
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Compliance with the Standards

A. Availability of Information

Overview

48. Effective exchange of information requires the availability of reliable
information. In particular, it requires information on the identity of owners
and other stakeholders as well as information on the transactions carried
out by entities and other organisational structures. Such information may
be kept for tax, regulatory, commercial or other reasons. If such informa-
tion is not kept or the information is not maintained for a reasonable period
of time, a jurisdiction’s competent authority may not be able to obtain and
provide it when requested. This section of the report describes and assesses
Guernsey’s and Alderney’s legal and regulatory frameworks on availability
of information. It also assesses the implementation and effectiveness of these
frameworks in practice.

49. In respect of ownership and identity information, the obligations
imposed by Guernsey and Alderney on companies, partnerships and trusts
are generally sufficient to meet the international standard. These obligations
are imposed directly by legislation governing the formation of these entities,
as well as customary law, the AML/CFT obligations and licensing require-
ments imposed on persons performing regulated activities by way of business
(such as resident agents, corporate or individual directors, fiduciaries, nomi-
nees and financial services businesses). Bearer shares are prohibited under
both the Guernsey and the Alderney Companies Laws as the identity of all
members of a company must be kept in the register of members. Penalties
are generally available to enforce these obligations. In practice, the tax and
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company registration of entities are enforced in Guernsey and no issues have
been raised on the availability of identity and ownership information by
Guernsey’s exchange of information partners.

50. The obligations imposed in respect of accounting records are
generally satisfactory, with sufficient specificity in respect of the precise
information to be maintained. Pursuant to the recently enacted Income Tax
(Keeping of Records, etc) (Amendment) Regulations 2012, records and
documents are to be kept in respect of a business irrespective of whether it
is required to make an income tax return. The documents include underly-
ing documents and records that reflect the details required by the Terms
of Reference Accounting records are required to be kept for at least five
years. These obligations result in Guernsey being able to provide accounting
information to its exchange of information partners when requested. Since
the enactment of the amended regulations is recent, their implementation in
practice should be monitored by Guernsey.

51. In respect of banking information, the combination of the AML/CFT
regime and licensing requirements for deposit-taking institutions impose
appropriate obligations to ensure that all records pertaining to accounts,
as well as related financial and transactional information, are available in
Guernsey. In practice, compliance with registration, licensing and AML/
CFT requirements is closely monitored by the Guernsey Financial Services
Commission (GFSC) through means such as initial and/or ongoing registra-
tion vetting, as well as on-site inspections. Bank information was available
and exchanged, within 90 days, in all cases where this was requested by
exchange of information partners.

52. In the years 2009 through 2011, Guernsey received a total of
32 requests, which related to companies, partnerships and trusts, in addition
to individuals. Guernsey received a total of 11 requests for identity or owner-
ship information, as well as 10 questions on accounting information and 8 on
banking information.
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A.1. Ownership and identity information

Jurisdictions should ensure that ownership and identity information for all relevant
entities and arrangements is available to their competent authorities.

Companies (ToR’° A.1.1)

53. The Bailiwick of Guernsey has two distinct bodies of company leg-
islation: the Companies (Guernsey) Law, 2008 (Guernsey Companies Law)
and the Companies (Alderney) Law, 1994 (Alderney Companies Law), which
govern the companies in Guernsey and Alderney respectively. These are now
dealt with separately.

54. First, as regards Guernsey Companies Law two broad types of com-
panies exist: non-cellular and cellular companies (sections 1-10). The first
correspond to the types of companies generally available across jurisdictions.
The second type involves the cell concept developed in Guernsey to address
risk-management concerns of the insurance industry.

*  Non-cellular companies:

- Companies limited by shares, in which the member’s liability is
limited to the amount unpaid (if any) on their shares. These are
the most commonly used companies.

- Companies limited by guarantee, in which the members enter
into an arrangement to guarantee a certain amount of the debts
of the company, and liability is limited to the amount of the
guarantee. These companies are used primarily by not-for-profit
organisations or companies.

- Companies with unlimited liability, in which the members have
unlimited liability.

- Companies with mixed liability, which can have a combination
of shareholders, guarantee members and unlimited liability
members.

*  Cellular companies:
- Protected Cell Companies (PCCs), and

- Incorporated Cell Companies (ICCs) and Incorporated Cells (ICs)
of the ICCs.

9. Terms of Reference to Monitor and Review Progress Towards Transparency and
Exchange of Information.
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55. As at 31 August 2012, Guernsey had 16 952 non-cellular companies
(including eight States Regulated Companies)'® and 634 cellular companies
(332 PCC, 46 ICC and 256 IC). The idea of PCCs was first developed in
Guernsey in the 1980s and formalised in 1997 to respond to concerns of risk
contagions in the insurance industry. A PCC is a single legal entity with sepa-
rate and distinct cells within it. A cell of a PCC is not a company and cannot
contract in its own name; it is the PCC which is the contracting party, in
respect of the relevant cell which must be identified. Assets and liabilities in
a PCC cell are, by law, segregated from those of other cells and those assets
are not available to creditors of other cells in insolvency. By law, a cell does
not have access to the assets of the PCC core unless a recourse agreement has
been put in place. The concept serves the same purpose as unit trusts.

56. An ICC is a legal entity as are each of the incorporated cells (ICs)
associated with it. An ICC and each of its ICs have directors, secretary and
registered office in common. Introduced in Guernsey law in 2006, ICCs are
seen as versatile structures due to having a lower cost base, which is attrac-
tive for start up operations and the ability to “spin off” an IC or convert it into
a standalone company. Legal segregation is achieved by the fact that an ICC
and an IC are distinct corporate entities.

57. Alderney Company Law provides for the incorporation of two types
of companies (sections 1-18):

*  Public companies: having more than 20 members, the memorandum
of which states or is deemed to state that it is a public company.

* Private companies: having less than 20 members.

58. Both public and private companies in Alderney may be incorporated
in Alderney with the liability of its members limited by guarantee or by
shares.

59. As at 31 October 2012, there were 462 companies on the Alderney
Companies Register, with approximately 200 licensees with a regulatory
requirement. Of these licensees, 51 are involved in e-gaming activities. The
remainder are largely local trading companies with a relatively small propor-
tion involved in the financial services industry.

10.  The term refers to all companies that are regulated by the Office of Utilities
Regulation under the Regulation of Utilities (Bailiwick of Guernsey) Law, 2001.
It covers all electricity, telecommunications and postal providers in Guernsey, of
which two are wholly owned by the States of Guernsey.
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Information kept by public authorities

60. Guernsey companies are registered with public authorities, which
maintain some primary ownership information upon incorporation, as well
as the GFSC upon licence application. All companies formed in Guernsey
are required to register with the Director of Income Tax and to submit tax
returns (or claim exemption),'' but tax files do not contain any ownership
information, except where the information is included in financial statements
which might accompany tax returns or where the information is required
to be provided by a company under the “zero-ten” tax system, in respect
of distributions and deemed distributions of the company’s income (sec-
tion 81B). Alderney companies are subject to similar obligations (see section,
Registration of Alderney companies), as Guernsey’s income tax legislation
extends to Alderney.

Registration of Guernsey companies

61. All Guernsey companies must register with the Registrar (an inde-
pendent statutory official, administratively a part of the Commerce and
Employment Department), inform the Registrar of certain changes (not
related to ownership), and file an annual validation. First, all Guernsey
companies must submit the following information to the Registrar for incor-
poration: (i) registered office’s address in Guernsey (Guernsey Companies
Law, section 30; IC and ICC have the same registered office, section 31);
(i1) names and addresses of founder members; particulars of the directors
(see section 143(4)(b)), who need not be residents in Guernsey; (iii) resident
agent (section 485; IC and ICC have the same resident agent, section 484)'2;
and (iv) for companies limited by shares, the number of shares of each
founder member (and their class) and the aggregate value of those shares'
(section 15). The Register of Companies is publicly available and may be

11.  All companies formed in Guernsey are regarded as resident in Guernsey for
tax purposes, unless they have been granted an exemption from tax under the
Income Tax (Exempt Bodies) (Guernsey) Ordinance, 1989. Since 2008, this
exemption has only been available to public collective investment schemes.

12.  As an exception, the listed companies, closed and open ended investment
companies or subsidiaries thereof, other GFSC supervised companies (listed
under section 530) and States Trading Companies governed by the Companies
(Beneficial Ownership) (Guernsey) Regulations, 2008 and the States Trading
Companies (Bailiwick of Guernsey) Law, 2001, are not required to have a resi-
dent agent.

13.  Similarly, in the case of a company limited by guarantee, the memorandum must
indicate the guaranteed amount of each member and the maximum number of
guarantee members which the company may have.
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searched for free online and documents made available upon payment of a
small fee.'* In practice, some peers indicated that they use the Registrar’s
website to access information on companies. The Registrar does not receive
information on beneficial ownership of companies.

62. Changes concerning the registered office’s address, director and/
or the resident agent must be notified to the Registrar within 14 days (sec-
tions 25, 30, 145 and 485). In practice, the Registrar has confirmed that 98%
of companies update their details within the statutory time frames. The
Registrar maintains the name of the founder members only, and does not
maintain information on subsequent members.

63. Every year, before 31 January, every company incorporated under
the Guernsey Companies Law must submit an annual validation with the
Guernsey Registry (sections 234 and 235). The annual validation confirms
the accuracy of the data held on the Registry and requires a positive dec-
laration of compliance with the requirements imposed by law, e.g. that the
company’s register of members is current as at 31 December of the year to
which the annual validation relates. It does not disclose the ownership struc-
ture of the company. The annual validation is a possible ground for further
inspections and steps when suspected to be false or misleading.

64. Any company that fails to submit an annual validation or knowingly
supplies false information in its annual validation submission is guilty of an
offence and may be struck from the register. Any company that submits its
annual validation after the deadline of 31 January will incur a late filing fee
of GBP 100 per month or part thereof with effect from 1 February. Annual
validations may be submitted online.

65. Since the entry into force of the new Guernsey Companies Law
in 2008, companies may only be formed by corporate services providers
(CSPs) holding a full fiduciary licence in Guernsey" and the GFSC no
longer receives details of proposed beneficial owners nor undertakes “pre-
vetting” on each Guernsey company formation application (except for cell
companies).'® Instead, the GFSC exercises scrutiny over the fiduciary licen-
sees, such as directors (individuals or CSP) and partners of local and foreign

14.  Registrar website: www.guernseyregistry.com. Some information is available
free of charge, although for copies of filings and access to company profiles a
small fee of between GBP 2 and GBP 25 is charged, depending on the nature of
the document.

15. Guernsey Company Law, sections 17(9) and 532; and sections 83(5) and 97(4)
as concerns the incorporation or removal of an existing company as a Guernsey
company.

16.  Cell companies (PCC and ICC) must still first obtain the prior approval of the
GFSC (section 10).
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companies and partnerships, performing regulated activities by way of busi-
ness. There is therefore an increased focus on the role of fiduciary licensees
as “gatekeepers” when applying for formation.

60. Companies (as well as partnerships and trusts) that are charities or
non profit organisations (NPOs)!7 based in Guernsey, holding assets above
GBP 10 000 or annual income above GBP 5 000, and which are not adminis-
tered, controlled or operated by a fiduciary licensee, are obliged to register on
the Register of Charities and NPOs (Schedule 1, section 2(1)), maintained by
the Director of Income Tax, in his capacity as Registrar of NPOs (Charities
and Non Profit Organisation (Registration) (Guernsey) Law, 2008 — NPO
Law). These entities are obliged to provide identity information on the direc-
tors, officers and trustees (but not on the beneficiary, settlor and protector);
address within the Bailiwick; and details of the purposes and manner in
which the assets, funds and income of the organisation are applied or used
(Schedule I, section 2(2)). They have to provide annual financial statements
and updated information while annually renewing the registration with the
Registrar (Schedule I, sections 5, 6 and 8).

Registration of Guernsey companies in practice

67. As at November 2012, there were 17 546 companies on the Guernsey
Registry. The Registrar released an Annual Validations Guidance note,
available on the Guernsey Registry website, to assist Guernsey registered
companies to understand and comply with annual validation requirements.
As at 1 August 2012, 98.4% of Guernsey companies completed their annual
validation on time.

68. The Guernsey competent authority was able to answer three ques-
tions in EOI requests solely by consulting the Guernsey Company Registry
website (which satisfied the request). The website was also consulted to
gather part of the information requested in another nine questions in EOI
requests. The information so collected relates, for instance, to Memorandums
and Articles of Association, Annual Validation returns, changes of directors.

17.  Charity means any organisation established for charitable purposes only. NPO
means any organisation established (solely or principally) either for the non-
financial benefit of its members or for the benefit of society or any class or part
of society and, without limitation, includes any organisation established solely
or principally for social, fraternal, educational, cultural or religious purposes,
or for the carrying out of any other types of good works, and includes a charity
(Charities and Non Profit Organisation (Registration) Law, 2008, section 12).
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Registration of Alderney companies

69. Alderney companies are subjected to registration obligations similar to
the ones of Guernsey companies, which means that the Registrar keeps primary
ownership information (the companies being responsible for maintaining up-to-
date ownership information). They are registered with the Alderney Registrar
of Companies, who must, amongst other data, receive the name, address and
signature of all founder members of the company (section 4). Alderney compa-
nies must also submit an annual return to the Registrar which includes, amongst
other data, the address of the company’s registered office, the name and address
of its directors and members, and the number of shares issued to each member
and the amount paid up (section 37). Unlike in Guernsey, Alderney companies
were not required to have a resident agent, until January 2013.

70. Alderney companies can only be formed by Advocates of the Royal
Court (sections 4, 162 and 163) with the consent of Guernsey’s Policy
Council pursuant to the Control of Borrowing Ordinance 1959. The Control
of Borrowing Ordinance controls the raising of capital by companies (includ-
ing by the issuance of founder shares). The Policy Council is a body chaired
by the Chief Minister and comprised of the Minister from each of the gov-
ernmental departments, responsible for, amongst other matters, examining
proposals and reports placed before Guernsey’s Parliament (the States of
Deliberation). The Policy Council delegates its powers and functions in rela-
tion to the Control of Borrowing Ordinance to named officers of the GFSC.
Before giving consent, the GFSC carries out due diligence on the proposed
beneficial owners of the company and considers its proposed activities. The
GFSC uses both public material and confidential intelligence databases in
considering these applications. The GFSC must exercise judgement as to the
need to refer applications for borrowing back to the Policy Council in cases
where consent may be refused or where a decision may be negative and the
case may involve a high reputational risk to the Bailiwick.

71. Changes of director and company secretary must be notified to the
Company Registrar within fourteen days of the change. A company must also
notify the Registrar of a change of registered office. The Alderney Registrar
of Companies does not require notification of changes of shareholders outside
the annual return.

72. Alderney has developed an e-gambling industry regulated by the
Alderney Gambling Control Commission (AGCC). Companies that wish
to engage in e-gambling activity must apply for a licence from the AGCC.
Currently, 51 companies are licensed. All licensed e-gaming activities must
be conducted through an Alderney company. This policy ensures that there
is a legal entity within the jurisdiction over which regulatory enforcement
action can be taken given the on-line nature of the e-gaming industry. The
GFSC does not exercise its delegated responsibility in respect of the Control
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of Borrowing Ordinance for applications to raise founder shares for Alderney
companies that intend to undertake activities under licence by the AGCC or
undertake other e-gambling related activities. The Policy Council reviews
these applications in respect of the proposed beneficial owners using open
source material and information supplied by relevant CSPs, the GFSC, the
States of Alderney, and the AGCC, which in turn utilises investigative and
regulatory tools and databases. The Policy Council will not process the
application until the AGCC has determined whether it will recommend to
the Alderney Gambling Control Commissioner that the company should be
licensed under the Alderney eGambling Ordinance 2009. In this manner, the
AGCC and Policy Council work collectively to investigate and resolve any
concerns that arise from an application. Where necessary, the Policy Council
consults with or informs law enforcement agencies. The Policy Council
receives approximately one application per month.

73. Where the GFSC considers that there are significant reputational
concerns in respect of the proposed beneficial owners or activities, it refers
Control of Borrowing Ordinance applications to the Policy Council for
consideration. The Policy Council processes these applications in a similar
manner as for e-gambling companies (except for the AGCC involvement).

74. The Alderney Companies Law was amended in October 2012 and
those changes have effect from 1 January 2013. These amendments intro-
duce a resident agent requirement synonymous with Guernsey’s Companies
Law. Following this amendment to the Alderney’s Company Law the States
of Deliberation agreed to repeal the Control of Borrowing Ordinance on
29 November 2012 and legislation to give immediate effect to this decision
will be laid before the Assembly on 27 February 2013.

75. The obligations surrounding charities or non profit organisations
(NPOs) based in Alderney are the same as in Guernsey (see section Registration
of Guernsey companies).

Registration of Alderney companies in practice

76. As at 31 October 2012, there were 462 companies on the Alderney
Companies Register, including 51 companies with an e-gambling licence. For
the period 2009 through 2011, the Alderney Gambling Control Commission
issued 33 new licenses. During this period, one application was refused, and
the AGCC conducted 83 inspections and five investigations of gambling
licensees. As a result, AGCC issued 41 sanctions, revoked three licenses, and
submitted 115 suspicious transaction reports (STRs).

77. For all other companies, the principal enforcement mechanism avail-
able in Alderney is the ability to strike a company off the Register for failure
to file an annual return or otherwise failing to comply with the Law. Over the
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past four years the Registrar has taken action to strike off 34 companies which
have failed to file an annual return or in circumstances where the Registrar
suspects that the company is no longer carrying on business. During 2012,
92% of Alderney companies completed their annual validation on time. The
Registrar also routinely refuses to accept documentation which does not
comply with the legal requirements of the Alderney Law. No EOI requests
were received concerning an Alderney company in the period under review.

78. The obligation to appoint a resident agent entered into force on 1 January
2013, but the Alderney Company Registrar took steps to inform all companies
in November 2012 of the change in the legislation and many companies have
already appointed a resident agent. The Alderney Registrar has not issued
particular rules for new resident agents, but considers it reasonable to expect
companies to have regard to known guidance published in the Bailiwick (i.e. in
Guernsey). The Alderney Registrar explained that it will continue to moni-
tor compliance with the obligation on an annual basis, which will culminate in
the Registrar starting the strike off procedure (which will occur at the same time
as dealing with those companies which have failed to file annual returns).

Registration of Foreign Companies

79. Foreign companies administered locally are generally not required to
be registered in Guernsey, except where there is a specific statutory require-
ment (such as for financial services businesses) to do so, but they are covered
by the Bailiwick’s AML/CFT regime.

80. A foreign company may apply to the Registrar to be registered as a
Guernsey company, by providing a copy of its memorandum of incorporation
and disclosing its legal ownership structure (sections 75, 83, and 84, in conjunc-
tion with section 15). Upon registration, the foreign company will be subject
to the same requirements applicable to any Guernsey company, as described
above (section 75). Guernsey does not provide guidance notes to companies
prior to or upon migration to Guernsey. However, applications to migrate to
Guernsey have to be made by a CSP, which would in the course of such busi-
ness provide necessary advice and guidance on Guernsey’s legal and regulatory
environment to these companies. In the years 2009 through 2011, the Registrar
indicated that 92 companies transferred their registration to Guernsey.

81. It is possible for foreign companies to have some aspects of their
administration in Guernsey. This occurs where a Guernsey licensed fiduciary
may provide some services, such as providing directors or officers, main-
taining certain business records, etc. Guernsey’s authorities indicated that
licensed fiduciaries provide corporate services to approximately 14 500 non-
Bailiwick incorporated companies. Corporate services include approximately
13 000 directorships, and company administration. In practice, where a
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foreign company is administered in Guernsey, the extent of its activities will
determine if it has a tax liability. Guernsey does not operate the effective
place of management principle for tax residence. The test is whether the for-
eign company is carrying on business in Guernsey. The Guernsey authorities
indicate that generally, foreign companies administered in Guernsey will not
carry on sufficient activity in Guernsey to be considered to be carrying on
business in Guernsey, thus Guernsey has no tax records for the majority of
foreign companies administered in Guernsey (no statistics are maintained on
the number of foreign companies tax resident in Guernsey). Any person car-
rying out administration services by way of business must be licensed by the
GFSC as a fiduciary. They will be subject to all the relevant regulatory laws
which include compliance with the AML/CFT and record keeping require-
ments. This has the effect of ensuring information is held and available for
EOI purposes for those companies, despite them being domiciled elsewhere.

82. There is no legal or practical requirement for foreign companies to
be administered locally by a person licensed by the GFSC (see next section),
or to be registered in Guernsey, except where there is a specific statutory
requirement (such as for financial services businesses). Foreign companies
administered locally by a financial services business are covered by the
Bailiwick’s AML/CFT regime, including the obligation for the licensed
financial services business to maintain identity information on the owners of
the foreign company (see section ToR A.l.1 Anti-Money Laundering Regime).

Regulated business activities

83. Only persons licensed by the GFSC under the Regulation of Fiduciaries,
Administration Businesses and Company Directors, etc, Law of 2000 (Fidu-
ciaries Law) may operate a business providing services defined as regulated
activities in the Bailiwick, including:

* company or corporate administration, including the formation, man-
agement or administration of companies (as well as partnerships,
trusts and other unincorporated bodies); and

* acting as or providing for corporate or individual directors of com-
panies (as well as partnerships and other unincorporated bodies, or
corporate or individual trustee or protector of a trust) whether incor-
porated or established in the Bailiwick or elsewhere.

84. In March 2012, 186 individuals and companies were licensed to per-
form these functions in Guernsey, a list of whom is available on the GFSC
website.'® They are subject to the regulation, oversight, investigatory and
information gathering powers, and enforcement powers of the GFSC.

18.  GFSC website: www.gfsc.gg/.
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85. Full fiduciary licences are available to companies or partnerships.
When applying for a fiduciary licence, companies (as well as partnerships
and other unincorporated bodies, whether incorporated or established in the
Bailiwick or elsewhere) must disclose their ownership structure to the GFSC.
Where the shares of the applicant are held within a trust, information must
be provided on the trust settlor, trustees, protector and beneficiaries, together
with a copy of the trust deed. When the applicant belongs to a group, it must
provide the GFSC with its group structure. Applicants must also identify
any other controller (15% or more of the voting powers in the company or its
parent), and changes of controllers (direct or indirect) or partners of the fidu-
ciary licensee must be authorised by the GFSC in advance of the acquisition.
Failure to give notice of the change to the GFSC within 14 days is an offence
(Fiduciaries Law, sections 14, 21 and 22).

86. Personal fiduciary licences, authorising a restricted range of activi-
ties (including acting as individual director, co-trustee or protector) may be
granted to individuals (Fiduciaries Law, sections 4 and 5).

87. Schedule 1 of the Fiduciaries Law sets out the minimum criteria for
licensing and includes an obligation for the applicant and licensed fiduciary
to demonstrate that it meets the fitness and propriety criteria, which includes
understanding of the legal obligations of a resident agent and having in place
appropriate AML/CFT procedures.

88. However, none of these obligations will apply when the person per-
forming a regulated activity is not doing so in the course of business or when
the activity is exempted under section 3 of the Fiduciary Law, such as acting as
director of their own company, or a listed company, or a supervised company (or
a subsidiary thereof), or an individual director of not more than six companies.

89. In practice, the GFSC has not had cause to refuse a licence solely
because of inadequate AML/CFT procedures. In cases of refusal of a licence,
the issues tend to be wider than procedural defects, such as lack of fitness
and propriety. There have been instances where the GFSC has postponed the
licensing of an applicant until its Board of Directors has amended its AML/
CFT policies, procedures and controls to demonstrate it would be compliant
with the AML/CFT framework upon licensing. Where the GFSC has identi-
fied these issues, it has prioritised the undertaking of an on-site visit to the
licensee to assess its compliance.

Information kept by the companies, service providers and other persons

90. Guernsey and Alderney companies maintain up-to-date identity infor-
mation on their legal owners. Although Guernsey companies are not obliged to
check the identity of their beneficial owners, most Guernsey companies must
have a resident agent who needs to identify and keep records of the companies’
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beneficial owners. This is now also the case of Alderney companies. Up until
January 2013, Alderney companies did not have similar obligations under the
Alderney Companies Law, but they could only be formed with the consent of
the GFSC, which carries out prior due diligence on the proposed beneficial
owners of the company. In addition, financial services business (including
fiduciary licensees) must observe customer due diligence requirements and
are subject to the AML/CFT regulatory framework.

The company and its members

91. Guernsey Companies Law requires companies to maintain at their
Guernsey registered office a register of members (legal owners), including
their name and address, and the date on which a person became and ceased to
be a member. Where the company has a share capital, the register must also
contain a statement of the shares number, class and amount paid and unpaid
on each share (section 123).

92. Where the company is a protected cell company, the register must
distinguish between members of cells and members of the core (section 123).
Similarly, an ICC must keep a register of the members of each of its ICs.
When a company has more than 50 members, it must also maintain an index
of members (for ICs, the obligation lies on the ICC).

93. Changes of ownership are effective once the name of the new member
is entered in the company’s register of members (section 121). The informa-
tion must be maintained for ten years after a person ceased to be a member.
A company which fails to maintain that information is guilty of a criminal
offence. There is no obligation for the companies to check the identity of their
beneficial owners, but they must keep a record of beneficial owners prepared
by their resident agent (see below) at their registered office (section 487).

94, Under Alderney Companies Law, a company must keep a register of
members (legal owners) at its registered office with the names and addresses
of all persons who are or who have since the formation of the company been
shareholders therein (sections 71 and 73) and changes must be effected within
a period of 14 days from the receipt of written notice from the member (sec-
tion 72). A company which fails to maintain that information is guilty of a
criminal offence. There is no obligation for the companies to check the iden-
tity of their beneficial owners.

Resident agent

95. A resident agent is mandatory for most Guernsey companies (and his/
her identity must be notified to the Registrar; Guernsey Companies Law, sec-
tions 484 and 485, see further below). As at November 2012, there were 162
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legal persons registered to be resident agents in Guernsey. In addition there
were 2 904 natural persons acting as resident agents.

96. The responsibilities and powers of resident agents, are provided for
in the Companies Guernsey Law, the Companies (Beneficial Ownership)
Regulations, 2008 (GSI no. 36 of 2008), and the Companies (Recognised
Stock Exchanges) Regulations 2009 (GSI no. 25 of 2009). Moreover, the
Commerce and Employment Department released a Guidance Note which
is available on the Guernsey Registry website, to assist Guernsey registered
companies to understand and comply with resident agent requirements. The
company must keep a record of its resident agent’s name and address.

97. The resident agent must take reasonable steps to identify, and keep
records of, the company’s beneficial owners (Guernsey Companies Law, sec-
tions 486-487) holding at least 10% of the total voting rights of all members
eligible to vote at a general meeting. A resident agent must keep the record of
beneficial owners at the company’s registered office and will be required to
disclose the record, if necessary, for EOI requests. The record of the benefi-
cial ownership structure must contain:

e for individuals: the name, usual residential address, nationality and
date of birth; and

» for companies (including overseas companies): corporate or firm
name, registered or principal office, legal form and law by which it
is governed, and if applicable, the register in which it is entered and
its registration number.

98. A corporate legal owner has no duty to notify the resident agent of
any change in its ownership structure, but the resident agent may give the
owner notice to disclose whether it holds its interest in the company for its
own benefit or the benefit of another person, and if so, the details in respect
of that person. Failure to answer the notice or giving a false answer is an
offence (section 488) and should be reported to the company. In turn, the
company may restrict the rights of the member or even cancel the member’s
interest in the company (Guernsey Companies Law, section 489). Moreover,
if the member of the company refused to provide the information, the resi-
dent agent may refer the matter to the police for investigation, as a criminal
offence. There have been no instances to date of such action being taken.

99. Resident agents are not required to keep records when the class of
beneficial owners is “of such a size that it is not reasonably practicable to
identify each member of the class” (Guernsey Companies Law, section 487(5)).
The exact meaning of such an expression is unclear from the laws and regu-
lations. Guernsey officials explain that whereas section 487 sets out what
details a resident agent must record in order to comply with the provisions of
the Companies Law, paragraph 5 provides an exception to that rule where a
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company has a large number of shareholders such that the burden of recording
the beneficial owners would be excessive compared to the risk. In this case,
the resident agent is entitled to identify the beneficial owners by reference to
a class. Guernsey officials explain that it is a matter for resident agents to use
their judgement on the extent to which they can rely on this simplification.
Where a request for information is made to the resident agent by the com-
petent authority, the resident agent can issue a notice to members to disclose
beneficial ownership, and the interests of a member may be cancelled or sus-
pended for non-compliance (Guernsey Companies Law, sections 488 and 489).
No request for EOI has been frustrated due to this simplification measure.

100.  Companies not required to have a resident agent are those listed on a
recognised stock exchange, open-ended or closed-ended investment compa-
nies (meaning a collective investment scheme which are currently supervised
by the GFSC under the Protection of Investors (Bailiwick of Guernsey) Law,
1987) or any other prescribed category of company (which currently are
GFSC supervised companies and States Trading Companies) and subsidiaries
of these exempt companies (section 483)."

101.  In addition, the resident agents must be either an individual director
of the company (resident in Guernsey) or a CSP. Individual directors, as well
as CSPs, may be fiduciary licensees, and subject to AML laws and regula-
tions (see Regulated business activities above).

102.  Alderney introduced on 1 January 2013 a resident agent require-
ment identical to the one existing in Guernsey (The Companies (Alderney)
(Amendment) Law, 2012).

103.  As at November 2012, of the 17 546 companies on the Guernsey
Registrar, 1 725 claim resident agent exempt status under section 483. The
Registrar undertook reviews in 2010 and 2012, and identified 36 companies
that require a resident agent be appointed and has contacted the companies
for rectification. Failure to comply will result in the company being struck
off the Register of Companies in accordance with Part XX of the Companies
Law, during 2013, if appropriate.

Anti-money laundering regime

104.  Guernsey has a significant insurance and investment fund business.
Financial services business (including fiduciary licensees), as defined in

19.  The standard does not create an obligation on the Contracting Parties to obtain
or provide ownership information with respect to publicly traded companies or
public collective investment funds or schemes unless such information can be
obtained without giving rise to disproportionate difficulties (OECD Model TIEA,
Article 5(4)).
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Schedule 1 of the Criminal Justice (Proceeds of Crime) (Financial Services
Businesses) (Bailiwick of Guernsey) Regulations, 2007 (FSB Regulations),
are subject to the Bailiwick’s AML/CFT regulatory framework. This includes
the following specific industry sectors:

» banking, including deposit taking business as defined in the Banking
Supervision (Bailiwick of Guernsey) Law, 1994 (see section A.3.
Banking information below);

* insurance business, as defined in the Insurance Business (Bailiwick
of Guernsey) Law, 2002 or the Insurance Managers and Insurance
Intermediaries (Bailiwick of Guernsey) Law, 2002. Insurance busi-
ness in the Bailiwick can be divided into three distinct sectors:
domestic insurance, international insurance and insurance inter-
mediaries. As at 30 November 2012, there were 8 insurers engaged
in domestic business, 338 licensed international insurers (most UK
based groups, including 67 PCCs, 5 ICCs and 17 ICs), and 39 regis-
tered intermediaries. The GFSC supervises insurance business under
the Insurance Business Law, 2002 and the Insurance Managers and
Insurance Intermediaries Law, 2002.

* investment business and investment funds, including controlled invest-
ment business as defined in the Protection of Investors (Bailiwick of
Guernsey) Law, 1987 (Protection of Investors Law). In the Bailiwick,
collective investment funds may be established as unit trusts, investment
companies (including PCCs and ICCs), or limited partnerships, and they
may be organised as authorised or registered investment schemes as
declared by the GFSC. Managers, trustees, and custodians of authorised
and registered, open-ended and closed-ended schemes must be licensed
under the Protection of Investors Law. Any changes to the directors,
controllers, partners or managers of a fund must be notified to the GFSC
within 14 days. The GFSC wields an array of enforcement measures
including private warnings, public statements, investigatory powers or
cancellation of licences to oversee remedial measures.

» regulated activities, as defined in the Fiduciaries Law, including fidu-
ciary and nominee services, trust and corporate service providers;

+ the formation, management or administration of foundations, and
the provision of advice in relation to the formation, management or
administration of foundations, including (without limitation) (i) acting
as corporate or individual foundation official, (ii) the provision to
foundations of corporate or individual foundation officials; or acting
as a foundation official for foundations, but only where the individual
is resident in Guernsey; and
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» non-regulated financial services businesses, as defined in the Reg-
istration of Non-Regulated Financial Services Businesses (Bailiwick
of Guernsey) Law, 2008.

105.  Companies and other entities in the Bailiwick may enter into a relation-
ship with lawyers (legal professionals), accountancy service providers and tax
advisors or estate agents (collectively “prescribed businesses), who in turn
are subject to separate but similar sets of AML/CFT laws under the Prescribed
Businesses (Bailiwick of Guernsey) Law, 2008 and the Criminal Justice
(Proceeds of Crime) (Legal Professionals, Accountants, and Estate Agents)
(Bailiwick of Guernsey) Regulations, 2008 (PB Regulations).?® In June 2012,
there were 20 firms of lawyers, 51 firms of accountants and 30 firms of estate
agents (including sole practitioners) registered with the GFSC.

106.  When establishing a business relationship or carrying out an occa-
sional transaction, financial services businesses and prescribed businesses
must perform customer due diligence checks, as follows:?!

» the individual customer (name, address, nationality, date and place
of birth) and/or the non-individual customer (name, date and juris-
diction of incorporation, registered office address, legal status) are
identified and verified;

» the beneficial owner and underlying principal are identified and
reasonable measures are taken to verify such identity using identi-
fication data; such measures include, in the case of a legal person or
legal arrangement, measures to understand the ownership and control
structure of the customer.?? The FSB Regulations define beneficial
owners as the natural person who ultimately owns or controls the
customer, but the FSB Handbook notes that in normal risk situations,

20. These Regulations created a public register for AML/CFT purposes of “pre-
scribed businesses”. The requirement to register with the GFSC is linked to
specified types of business by firms (including sole practitioners) which do not
fall within an exemption provided in the regulations. These include estate agen-
cies, legal services (lawyer, notary or other independent legal professional) and
accountancy services (auditor, external accountant, insolvency practitioner or tax
adviser).

21.  Regulation 4(3) of the FSB and Prescribed Businesses Regulations and the Handbook
for Financial Services Businesses on Countering of Financial Crime and Terrorist
Financing (FSB Handbook) and the Handbook for Legal Professionals, Accountants
and Estate Agents on Countering of Financial Crime and Terrorist Financing.

22.  Where the customer is a collective investment scheme regulated by the GFSC or
a listed company, the FSB may consider the legal body to be the principal to be
identified and verified (FSB Handbook, paragraph 4.6.1), which is in line with
the standard (Model TIEA, Article 5(4)).
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beneficial owners are individuals ultimately holding at least 25%
interest in the capital or net assets of the legal body. The Handbook
further notes that a general threshold of 25% is deemed to indicate
effective control or ownership. In the case of foundations, this will
include members of the governing council of a foundation and any
supervisors. The Guernsey authorities state that this obligation also
extends to the identification of all beneficiaries.

» the veil of nominees is pierced: (i) any person purporting to act on
behalf of the customer is identified and his identity and his authority
to so act is verified; and (ii) a determination is made as to whether
the customer is acting on behalf of another person and, if the person
is so acting, reasonable measures are taken to obtain sufficient iden-
tification data to identify and verify the identity of that other person.

107.  In some instances the AML/CFT regime allows reliance on introduc-
ers, who may be outside the scope of the Bailiwick regulatory framework
(Regulation 10) to have verified the identity of the customer, beneficial owners
and any underlying principals. Such introducers must be (a) established in a
jurisdiction listed in Appendix C to the FSB Handbook, which are considered
by the GFSC to have in place AML/CFT legislation compliant with FATF
Recommendations, currently comprising 35 jurisdictions; or (b) from the
same group. The customer due diligence process can be waived for introduced
businesses, i.e. if an introducer gives a written confirmation of identity and
other matters,” provided that the introducer keeps such identification data
and documents and make them available to the CSP or legal professional upon
request and without delay (chapter 4 of the handbooks). The responsibility of
complying with the above mentioned regulations remains with the licensee.

108.  Financial services businesses and prescribed businesses must keep
records for five years after the relationship with the customer ceased or the
occasional transaction was completed (regulations 14 and 19) but they do not
routinely/systematically maintain up-to-date information on the legal and
beneficial ownership structure of their customers. Instead, changes in the
ownership structure of the customers must be monitored on a risk-sensitive
basis, i.e. the FSB Handbook (paragraphs 265-267) indicates that it is not nec-
essary to re-verify or obtain current documentation unless an assessment has
been made that the identification data held is not adequate for the assessed risk

23.  The Handbook defines an introduced business relationship as a financial services
business, lawyer or accountant acting on behalf of one or more third parties who
are also its customers and establishes a business relationship on their behalf with
a financial services business. Introducer relationships may be business relation-
ships on behalf of a single third party or on behalf of more than one third party,
including a pool of such persons.
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of the business relationship and it also allows for simplified or reduced CDD
measures to be applied in limited circumstances where the risk of ML/FT is
assessed as being low (section 6).

109.  Section 49B of the Criminal Justice (Proceeds of Crime) (Bailiwick of
Guernsey) Law, 1999 provides for the GFSC’s officers to enter any premises in
the Bailiwick in order to determine whether a financial services business or pre-
scribed business has complied with any regulations, rules and guidance issued
by the GFSC. It also provides for the GFSC’s officers to require the financial
services business or prescribed business to produce for examination any docu-
ments held by the business, including providing copies of any documents for
the officers of the GFSC to take away, and to answer questions. The Financial
Services Commission (Site Visits) (Bailiwick of Guernsey) Ordinance, 2008 also
contains wide powers for the GFSC to conduct on-site visits and to obtain infor-
mation. Visits can be made either with or without the agreement of the licensee.
Finally, the individual regulatory laws contain powers for the GFSC to obtain
information and documents and to interview individuals (including section 23 of
the Fiduciaries Law and section 5 of the Prescribed Businesses Law).

Anti-money laundering regime in practice

110. The Income Tax Office, Police, Regulator, Attorney General’s Chambers,
and Company Registrar work together through a strategic group which assesses
international developments, threats, and legislative developments. They host
industry awareness events on AML/CFT obligations and requirements.

111.  The GFSC’s programme of supervising financial services businesses
and prescribed businesses comprises desk-based reviews, on-site inspections
and off-site monitoring. The desk-based review comprises an evaluation of
the business’s AML/CFT policies, procedures and controls, training records,
business risk assessment, staff organisation, and Board minutes. The on-site
inspection comprises recorded interviews with senior management and others,
a sample of account and transaction files of clients, and confirmation of certi-
fication of third party introducer businesses and that testing of these parties is
carried out. Off-site monitoring comprises information exchange via surveys,
annual returns, financial reports, annual compliance returns, questionnaires
and declarations. During the period 2009 through 2011, the GFSC undertook
367 onsite inspections, across all entities subject to the GFSC’s programme of
supervising financial services businesses and prescribed businesses.

112.  The GFSC presents findings in respect of possible breaches, and when
appropriate, it uses its powers of sanction when deficiencies are established.
Such sanctions can include: i) conditions or directions being attached to
licences requiring the entity to remediate deficiencies within a specified time-
frame; ii) a condition that no new business may be undertaken until the GFSC
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is satisfied that the appropriate remediation has been carried out; and iii) in
the most serious cases, more significant penalties can be imposed. In practice,
47 sanctions (mostly conditions but also some fines) have been imposed on
fiduciary licensees and registered entities by the GFSC since 2008.

113.  The regulatory Divisions of the GFSC comprise 70 supervisory staff,
including six persons undertaking AML/CFT on-site inspections. Other
officers of the GFSC, such as senior management and Legal Counsel’s team,
are involved in reviewing findings and actions to be taken by the GFSC.

Nominee identity information

114. The provision of nominee services to any company (as well as
partnerships, trusts or other unincorporated bodies), including acting as or
providing nominee shareholders, is a business activity regulated under sec-
tion 2(1)(b)(i1)(C) of the Fiduciary Law for which a license must be obtained.
This law applies to persons providing nominee services in or from within
the Bailiwick and to Bailiwick companies rendering such services in or from
within any place in the world.

115. A person who acts as, or arranges for another person to act as, a nom-
inee shareholder is subject to the fiduciary licensee obligations concerning
identity information under the Fiduciaries Law and the AML/CFT regula-
tory framework. However, these obligations will not apply when the person
providing nominee services is not carrying on such activity “by way of busi-
ness”. In that case, there are no obligations imposed on nominees to retain
identity information on the persons for whom they act as the legal owner.

116.  Guernsey’s authorities indicate that the object of excluding persons
who were not acting “by way of business” was to exclude from the scope of
regulation the occasions when people acting in their own private individual
capacity undertake regulated activities. The expression “by way of business”
is cast wide enough to catch situations where the person in question receives
some form of consideration for the services performed: for the purposes of
the Fiduciaries Law “a person who carries on any activity shall be deemed to
do so by way of business if he receives any income, fee, emolument or other
consideration in money or money’s worth for doing so”. Therefore the rules
only exclude persons that perform services gratuitously in the course of a
purely private non-business relationship, and Guernsey’s authorities consider
that it would be impossible, and undesirable, to attempt to subject private
individual functions or transactions which can arise on an everyday basis to
mandatory licensing by the GFSC.

117. As only a limited number of nominees would be excluded from the
scope of the Fiduciary Law in practice, Guernsey’s authorities consider that
this exception is narrow and does not prevent effective EOIL. With respect to
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nonprofessional trustees, it is extremely improbable that a nominee acting in
a private capacity and not acting “by way of business” will not know who he/
she is representing. Guernsey has received a number of requests for details of
ownership of companies, where the legal ownership was held by a nominee.
However, no problems have been encountered in obtaining the beneficial
ownership details, and no issues have been raised by Guernsey’s exchange of
information partners in relation to nominee ownerships.

In practice

118.  In the period 2009 through 2011, the Guernsey competent authority
received 11 requests relating to ownership of companies. In three of these,
the request could be satisfied by obtaining legal ownership details from the
Guernsey Company Registry Website. In the other 8 cases, the competent
authority also made a request to the entity/corporate service provider for
additional information in relation to beneficial ownership. All information
relating to companies was provided within 90 days.

Bearer shares (ToR 4.1.2)

119.  Bearer shares and warrants to bearer are implicitly prohibited under
both the Guernsey and the Alderney Companies Law since the name of all
members must be kept in the register of members. A Guernsey company
which fails to maintain that information is guilty of a criminal offence (sec-
tions 123 and 72 respectively).

120.  The FSB Handbook indicates that banks should only open accounts
for companies or structures capable of issuing bearer instruments (bearer
shares, bearer warrants or bearer negotiable instruments) where the holders
of the instruments are verified (paragraph 5.6). Banks should take steps to
ensure that bearer instruments are held in secure custody by the bank or a
trusted intermediary which has undertaken to inform the banks of any pro-
posed change in ownership of the company or structure. They must undertake
enhanced CDD measures to ensure that these instruments are not misused for
money laundering and/or terrorist financing.

121.  In practice, the GFSC’s on-site inspections of the banking sector in
Guernsey show that banks within the Bailiwick comply with the Handbook
and their legal obligations with respect to bearer instruments. Guernsey
authorities state that enhanced CDD measures are so onerous that the major-
ity of banks will not open an account for companies or structures capable of
issuing bearer instruments. No issues have been raised in relation to bearer
shares by Guernsey’s EOI partners.
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Partnerships (ToR A.1.3)

122.  The Bailiwick of Guernsey currently has two types of partnerships:
ordinary partnerships in the whole territory, and limited partnerships (LPs)
in Guernsey. Whilst ordinary partnerships are not subject to registration in
Guernsey (unless they perform a financial service business), LPs are regis-
tered with the Greffier (a function shortly to be transferred to the Registrar
of Companies). The general partners of the LP must file a declaration stat-
ing, inter alia, details of the general partners. There is no requirement to file
details of the names of the limited partners or their capital contributions in
the declaration form, but LPs maintain a register of limited partners. Neither
ordinary nor limited partnerships are required to submit partnership tax
returns to the Director of Income Tax. However, their partners must include
their share of the partnership’s income into their tax return.

123.  In the years 2009 through 2011, Guernsey received a total of
32 requests, including one pertaining to a limited partnership, information
about which was gathered from the general partner. No issues have been raised
by Guernsey’s exchange of information partners regarding the availability of
information on partnerships.

Ordinary partnerships

124.  In Guernsey, ordinary “trading” partnerships are governed by the
terms of the Partnership (Guernsey) Law, 1995 (Partnership Law), which
was enacted to codify and clarify the customary law on partnerships. There
is no statutory partnership law in Alderney but a partnership formed therein
under customary law is similar to a Guernsey partnership formed under the
Partnership Law, as the customary law of Alderney is the same as that of
Guernsey. The below paragraphs apply to all ordinary partnerships.

Information held by public authorities

125.  Ordinary partnerships are not registered by a public authority (neither
the States of Guernsey nor the GFSC) unless their activities are specifically
covered by statute (for example, in the case of a financial services business).
Partnerships have no legal personality and the partners are taxed on their
separate shares of the partnership’s income on the basis of the partner’s resi-
dence and subject to the ordinary principles of the Income Tax (Guernsey)
Law, 1975 (sections 42 and 137). The tax authorities know whether an indi-
vidual or legal entity is a partner in a partnership, where the partner is liable
to tax in respect of a share of the partnership income. The income tax return
requires each partner to provide “a copy of the accounts and computations”.
In practice, the Director of Income Tax ordinarily receives a set of partner-
ship accounts showing the profits of the partnership and an allocation of the
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shares to the individual partners, to which each individual partner can refer,
in order to dispense with the requirement for him/her to send the accounts
him/herself. This measure avoids the Income Tax Office receiving multiple
sets of the same accounts. As a result, the tax authorities do maintain owner-
ship information of general partnerships, updated every year.

Information held by the partners and service providers

126.  There are no specific requirements for partnerships to retain infor-
mation under the Partnership Law. When acting as a partner of a local or
foreign partnership by way of business, a person holding a fiduciary licence
is subject to the obligations mentioned above concerning the acquisition,
retention and production of information arising under the Fiduciaries Law
and the AML/CFT regime; and the partnership itself may be subject to spe-
cific statutory obligations (for example, as in the case of a financial services
business).

Limited Partnerships in Guernsey

127.  Under the Limited Partnerships (Guernsey) Law, 1995, LPs may
be created in Guernsey. Although LPs generally do not have separate legal
personality, they may elect to have one when formed (section 9A). However,
this does not change the liabilities of the general or limited partners, nor
does it affect the relationship between them. There are 1 399 LPs registered
in Guernsey (281 with legal personality), a significant number of which are
collective investment schemes.

Information held by public authorities

128.  LPs must have at least one general partner and one limited partner
(either one could be an individual, company or partnership), and be created
by a written partnership agreement (section 2(2) of Limited Partnership
(Guernsey) Law 1995). In essence the general partner operates the business
while the limited partners are passive investors in the operation.*

129.  LPs must be registered with the Greffier. The application for registra-
tion must contain the name and address of every general partner, in addition
to the name and registered office of the LP, its nature and principal place of

24.  The general partners are jointly and severally liable for the debts of the partner-
ship. The limited partners contribute capital to the partnership but are not liable
beyond that amount for the debts of the limited partnership. The limited partners
obtain the benefit of limited liability but they may not participate in the manage-
ment of the partnership.
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business, and the duration of the partnership (section 8). The Registrar does
not hold identity information on limited partners; the obligation to maintain
that information rests on the partnership (see below).

130.  The absence of registration prevents the limited partners from having
limited liability and all partners are deemed to be general partners (sec-
tion 11). Changes to the address of the registered office or of a general partner
must be notified to the Registrar within 21 days of the change. The absence of
notification is an offence punishable on summary conviction to a fine up to
GBP 10 000 (applicable to the partnership and each general partner).

131.  All LPs must file an annual return in order to remain in good
standing, pursuant to the Limited Partnerships (Fees and Annual Return)
(Guernsey) Regulations, 2008. The annual return must contain the updated
identity information on the general partners, as well as a statement of whether
or not the LP has complied with its obligation to keep a register of limited
partners and accounting records. The Register of Limited Partnerships is
publicly available and the file may be viewed by visiting the Registry. Once
the Law is revised, the documents will be available online, and may then be
searched upon payment of a small fee.

132.  Like ordinary partnerships (see above), partners of an LP must
include their share of the partnership’s income in their tax return, but the LP
itself does not fill in an information statement indicating the name and share
of income of each of its partners. A limited partner which is a non-resident
company or an individual not solely or principally resident in Guernsey is not
liable to tax in Guernsey provided that the income obtained through the LP
is wholly derived from international operations (section 5(1B) of the Income
Tax Law). In such instances, Guernsey public authorities will have no infor-
mation on limited partners.

Information held by the partners and service providers

133.  Every LP must keep at its registered office a register of all limited
partners showing their full names and addresses, and the capital account of
each of them with details of the amounts and dates of the (planned) contribu-
tions and payments representing a return thereof (sections 15 and 23). The
records maintained at the LP’s registered office are available for inspection
by any partner (section 15(2)). Failing to properly maintain the register of
limited partners is an offence punishable on summary conviction to a fine
up to GBP 10 000 (applicable to the partnership and each general partner).

134.  General partners holding a fiduciary licence are also subject to licens-
ing obligations arising under the Fiduciaries Law (see section A.1.1 Regulated
business Activities), as well as to obligations concerning the acquisition,
retention and production of information under the AML/CFT regime (see the
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section above on Anti-money laundering regime). Limited partners are exempt
(unless they are themselves carrying on a regulated activity, financial services
business or prescribed business).

Trusts (ToR A.1.4)

135.  The Trusts (Guernsey) Law, 2007 (Trusts Law) contains the statutory
provisions relating to the creation and governance of trusts in the island of
Guernsey, and permits both standard and purpose trusts to be created. There
is no trust legislation in Alderney and Herm, thus it is only possible to set up
trusts therein under customary law.

136.  Trusts have no legal personality and are not of themselves subject to a
system of registration. Under the Income Tax Law, there is a general require-
ment to file an income tax return upon the trustees themselves, and the
beneficiary (or the settlor, if the trust is revocable), but the Director of Income
Tax may exempt trustees from this obligation if there are no Guernsey resi-
dent beneficiaries and the trust has no (taxable) Guernsey sources of income.
Nevertheless, fiduciary licensees performing regulated activities (including
trust-related activities such as acting as a trustee) are subject to the AML/
CFT regulatory framework, under which trustees need to hold sufficiently
detailed identity information on settlor(s), protector(s), co-trustee(s), and
beneficiaries with a vested interest.

137.  According to the 2012 annual return required from all licensed fidu-
ciaries, the data shows that as at 30 June 2012, there were 23 698 trusts where
a Guernsey licensed trust services provider acts as the trustee. In addition,
there were 766 trusts where a Guernsey licensed trustee services provider
is not acting as the trustee. There are 151 trust service providers licensed
under the Fiduciaries Law. The majority of trusts are Guernsey discretionary
trusts established for the benefit of individual families but there are also pen-
sion trusts (both individual and corporate schemes) established for local and
ex-UK market and employee benefit trusts.

Trust identity information required to be provided to government
authorities

138.  Trusts are not subject to a system of registration.”> Formal docu-
ments are not essential for the establishment of trusts in Guernsey, unless
they are unit trusts or hold real property in Guernsey (Trusts Law, section 6).

25.  Nevertheless, trusts may themselves be subject to licensing and regulation
under specific regulatory enactments, e.g. in the case of a collective investment
scheme, subject to licensing/authorisation under the Protection of Investors Law,
1987.
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The most common form of Guernsey trust is the private discretionary trust.
Besides their private use in family situations, increasing use has been made
of trusts as investment vehicles (collective investment funds) and for com-
pany pension schemes, retirement annuities and employee benefit schemes.
Guernsey trusts with both local and international beneficiaries are commonly
managed by professional licensed fiduciaries situated in Guernsey.

139.  In principle, the Income Tax Law (sections 53 and 65) imposes a
requirement to file an income tax return either upon the trustees themselves,
the beneficiary, or the settlor (in the case of a revocable settlement), on his/
her own personal return. However, the Director of Income Tax has issued a
Statement of Practice which provides concessionary treatment whereby, if
he is satisfied that there are no Guernsey resident beneficiaries®® of a trust,
and the trust has no (taxable) Guernsey sources of income, he will not seek
to charge the income of the trust to Guernsey income tax. In such circum-
stances, there will be no requirement to file a tax return and the competent
authorities will have no record of the identity of the trustees, beneficiaries,
settlor(s) or protector(s).

Trust ownership and identity information required to be retained by
the trust

140.  In general, there are no restrictions in the Trusts Law as to who may
act as trustee, save that a trustee must be a natural or legal person. Guernsey’s
authorities have explained that there is a customary fiduciary obligation
imposed on trustees to know the identity of the settlor and (where they exist)
the beneficiaries in order for the trust to have certainty evidenced by the case
of Re Double Happiness Trust*” which has effect in Guernsey.?® Trustees that
perform regulated activities (Fiduciaries Law, section 2) and persons acting as
professional trustee or providing trustees must be licensed by the GFSC and
are subject to the obligations concerning the acquisition, retention and pro-
duction of information arising under the Fiduciaries Law and the AML/CFT
regime (see section above on Anti-money laundering regime).

26. The personal income tax return issued to individuals subject to Guernsey tax
contains a section requiring them to declare any interest they may have in a set-
tlement, including a trust. This therefore enables the Director to identify trusts
which may have a liability to Guernsey income tax.

27.  In Re Double Happiness Trust (2002) JLR note, the Jersey Royal Court declared
that if the identity of the beneficiaries or beneficial interests are not certain then
the trust will be void.

28.  In accordance with Morton v. Paint (1996) 21 GLJ 61, which permits the Courts
of Guernsey to follow the relevant cases of other comparable jurisdictions to
determine the matter for them if there is no Guernsey authority on the issue.
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141.  As concerns trusts in particular, the FSB Handbook provides that,
when establishing a trust relationship, licensed fiduciaries which are acting as
trustees must identify and verify the identity of their clients and any benefi-
cial owner and underlying principal, including the settlor(s), any protector(s)
or co-trustee(s), and any beneficiaries with a vested interest (paragraph 4.6.3).

142.  Furthermore, the licensed fiduciaries dealing with trusts must (para-
graph 4.6.4): (i) verify the identity of the trustees (unless these trustees are
themselves subject to the handbooks or carry on business from countries listed
on Appendix C of the handbooks, i.e. which have in place AML/CFT legis-
lation compliant with FATF Recommendations); (ii) identify and verify the
underlying principals and beneficial owners, i.e. the settlor(s), any protector(s)
or trustee(s) and any beneficiary with a vested interest or who is likely to ben-
efit from the trust; and (iii) understand the nature of the trust structure and the
nature and purpose of activities undertaken by the structure.

143.  Where a foreign trust (usually from the United Kingdom or Jersey)
is administered by a Bailiwick-licensed fiduciary, it will be subject to the
AML/CFT regime (see above). A foreign law trust is generally enforceable
in Guernsey.?’ The Royal Court of Guernsey has jurisdiction over trusts
formed under the laws of other jurisdictions to the extent that such trusts have
Guernsey-resident trustees or property situated or administered in Guernsey
or where the terms of the trust give the Royal Court jurisdiction (Trusts Law,
section 4).

144.  However, trustees (and persons acting as trustee or providing trus-
tees) of a Guernsey, Alderney, Herm or foreign trust can be unregulated
persons, if they were not doing so “by way of business” or if the activity falls
within one of the specified exemptions to the “regulated activities” set out
in section 3 of the Fiduciaries Law. In those circumstances, the trust will not
be subject to Guernsey’s AML/CFT framework unless it were to: (i) open an
account or establish a relationship with a Guernsey bank or other licensed
fiduciaries subject to the AML/CFT framework, or (ii) purchase any real
property in Guernsey, Alderney or Herm via a lawyer and estate agent who
would also be subject to the AML/CFT framework.

145.  Guernsey’s authorities are of the view that these exceptions are
limited to a narrow class of cases where licensing or regulation was not
considered necessary or cases in which government has no legitimate inter-
est or concern. For instance, the formation of a trust can occur in everyday
private domestic situations (e.g. where parents receive gifts on behalf of their

29.  Except where: it purports to do anything contrary to the law of Guernsey; it
confers any right or function the exercise of which would be contrary to the law
of Guernsey; or the Royal Court declares that it is immoral or contrary to public
policy (Trusts Law, section 65).
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children) to which it is not felt appropriate to subject the trustees to regulation
and licensing. They add that it is extremely improbable that a trustee acting
in a private capacity and not acting “by way of business” will not know who
the underlying principal/settlor of the trust is. Guernsey’s authorities simi-
larly consider it almost inconceivable that a person acting as trustee for a non
Guernsey resident will not be acting by way of business, and thus caught by
the Fiduciaries Law.

146.  Moreover, Guernsey maintains that all trustees of Guernsey trusts
are required to have information on the settlor and (where they exist) the
beneficiaries under customary fiduciary obligations, which extend to main-
taining accounting information and other trust documents such as the trust
deed and documents relating to transfers of property made by the settlor and
all other documents required in order to ensure that the trustee’s duty to the
beneficiaries is carried out. This is codified in section 25 of the Trusts Law:
“A trustee shall keep accurate accounts and records of his trusteeship” (see
also Section A.2 Accounting Records). In practice, Guernsey officials met
during the on-site visit confirmed that only a narrow class of persons would
be concerned. The existence of trustees not acting by way of business has
not affected EOI to date but the effect of this on EOI in practice should be
monitored by Guernsey on an ongoing basis.

147.  As for the exempted activities under section 3 of the Fiduciaries Law,
they concern activities regulated by other means, such as (i) acting as a trus-
tee or custodian of a collective investment scheme authorised by the GFSC
under the Protection of Investors law; (ii) acting as trustee of testamentary
trusts created by the will of a person who was resident or domiciled in the
Bailiwick at the time of the execution of the will or at the time of death,
provided that the person so acting is a lawyer. In both cases, the trustee is
licensed or registered under a regulatory law administered by the GFSC and
subject to the full AML/CFT framework. Further, under the Fiduciaries Law
the GFSC can impose conditions on the exemption or can vary or revoke the
exemption at any time. Between 1 January 2008 and 30 June 2012, the GFSC
granted 170 exemptions from licensing under the Fiduciaries Law by virtue
of a discretionary power in that law.?® The GFSC’s on-site inspections include

30. Of the 170 discretionary exemption applications, 162 were to applicants which
were either licensed under another regulatory law or registered under the NRFSB
or PB Laws, or were administered by a regulated financial services business.
In the remaining cases, three applicants for exemptions act as co-trustee or co-
protector alongside a licensed fiduciary or individuals employed by a registered
prescribed business. The five other cases were still subject to the full AML/CFT
obligations even though they were not licensed or registered or administered by a
licensed or registered entity. The GFSC ensured that these five cases were aware
of their AML/CFT obligations.
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an assessment of compliance with the AML/CFT framework in respect of
exempted persons. Accordingly, exempted persons do not provide any gap in
Guernsey’s AML/CFT framework.

148.  As only a limited number of trustees would be excluded from the
scope of the Fiduciary Law, this exception is narrow and does not prevent
effective EOI. Moreover, Guernsey maintains that all trustees of Guernsey
trusts are required to have information on the settlor and (where they exist)
the beneficiaries under customary fiduciary obligation.

Conclusion

149.  The mechanisms described above in Guernsey ensure the availabil-
ity of information on trusts, whether Guernsey or foreign law trusts, where
significant elements of the trust such as the residence of its trustees are con-
nected with Guernsey. In the years 2009 through 2011, Guernsey received
a total of 32 requests, 11 of these pertaining to trusts, wholly or in part.
Guernsey has been able to answer EOI requests received in 10 such cases,
mostly within 90 days. Subsequently, discussions have been held regarding 2
of these 11 cases (see paragraphs 306 and 372).

150.  Whilst a trust could be created which has no connection with
Guernsey other than that the settlor chooses that the trust will be governed
by the laws of Guernsey (in which event there may be no information about
the trust available in Guernsey) in practice, Guernsey has not received EOI
requests in such circumstances to date.

Foundations (ToR A.1.5)

151.  Jurisdictions that allow for the establishment of foundations should
ensure that information is available to their competent authority for foun-
dations formed under those laws to identify the founders, members of the
foundation council, and beneficiaries (where applicable), as well as any other
persons with the authority to represent the foundation.

152.  The States of Guernsey resolved to introduce foundations in Guernsey
in March 2012. The Foundations (Guernsey) Law, 2012 was approved by the
States of Deliberation in July 2012 and came into force on 8 January 2013.
(The establishment of foundations is not allowed in Alderney.) The Registrar
maintains information on the officials of the foundation, while information on
founders and beneficiaries is held by the foundation itself.

153. A Guernsey foundation is a legal entity which is created when a
person (the founder) provides assets for a specific purpose set out in its con-
stitutional documents and is administered according to contractual principles.
A foundation may be established for any purpose, save that it cannot carry

PEER REVIEW REPORT - PHASE 2 - GUERNSEY © OECD 2013



50 - COMPLIANCE WITH THE STANDARDS: AVAILABILITY OF INFORMATION

out any commercial activities except those necessary for, and ancillary or
incidental to, its purpose (s. 7). In addition to the Foundations Law, foun-
dations are governed by their constitutional documents — a public charter
document and private rules.

154.  Pursuant to the new legislation, private foundations in Guernsey are
legal persons registered with the Company Registrar (with a unique identify-
ing number). The Registrar must receive details of the foundation officials
(councillors, and guardian if any) and of its registered office in Guernsey
at the time of registration. Providing false or misleading information to the
Registrar is an offence (section 47). The register is publicly available and can
be accessed online.®' Foundations will be taxable as “any body of persons
corporate or unincorporate not being a partnership”, i.e. in the same way as
companies. As such they will be registered with the tax authorities.

155. Founders, when creating a foundation, must subscribe their name, as
founders, to the Constitution of the foundation (section 1). Subsequent con-
tributors do not need to be identified in the Constitution, as “following the
endowment of the initial capital, no person has any interest in a foundation,
or is a founder of a foundation, by virtue only of endowing it with further
property”. Similarly, whereas a description of the initial capital is contained
in the Constitution, the latter does not need to be amended when assets are
added thereafter. However, any addition of property to the foundation has to
be recorded in the accounting books of the foundation. This information is
available to the licensed fiduciary member of the Council (or resident agent).

156.  The beneficiaries are the persons who may benefit from a founda-
tion and who are (a) so identified in the Constitution by name, or (b) whose
identity is ascertainable from the terms of the Constitution by reference to
(i) a class®? or (ii) a relationship to another person, whether or not living at
the time of the creation of the foundation or at the time by reference to which,
under the terms of the Constitution, members of a class are to be determined
(section 31). It would therefore appear that beneficiaries would be identifiable.

157.  The Constitution of the foundation may identify (by name and
address) a default recipient to whom all the foundation assets shall pass in the
event of the termination of the foundation, failing which the default recipient

31.  http://guernseyregistry.com/article/104797/Foundations-Register.

32.  Further, and “subject to the terms of the Constitution, where a foundation is
made in favour of a class of persons then (a) the class closes when it is no longer
possible for any other person to become a member of the class, and (b) where
the interest of the class relates to income, and no member of the class exists, the
income shall be accumulated and retained until a member of the class exists or
the class closes” (section 35).
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shall, unless the Guernsey Receiver-General directs otherwise, be the Crown
(section 6).

158.  Moreover, the formation of Guernsey foundations is restricted to
licensed fiduciaries, and as such will be regulated by the GFSC, thus ensur-
ing compliance with AML/CFT obligations as well as regulatory oversight
of the administrators of foundations (see above section A.l.1 Anti-Money
Laundering Regime). In addition, if at any time, no officials of a foundation
are Guernsey licensed fiduciaries or authorised persons, the foundation must
have a resident agent (section 12). The fiduciary licensee, whether a council-
lor or resident agent, has access to all documents of the foundation.

159.  Finally the Guernsey authorities indicated that they intend to intro-
duce regulations which will require foundations to file an annual return with
the Registry, subject foundations to striking off the Register for failure to
comply with the filing obligations or otherwise being in breach of the Law.
Upon strike off the foundation will be dissolved and its assets will pass to the
Crown. Moreover a Code of Practice on foundations for licensed fiduciaries
is under preparation.

160.  There are to date five foundations registered. However, given that the
legislation is so new, none was in existence during the period under review,
as Guernsey’s legal and regulatory framework did not provide for the estab-
lishment of foundations in Guernsey. As a result, there could not have been
any EOI request in relation to a foundation, and the enforcement of the law
on foundations could not be assessed either. Guernsey should monitor the
operation of these new provisions and their enforcement.

Enforcement provisions to ensure availability of information
(ToR A.1.6)

161.  Guernsey should have in place effective enforcement provisions to
ensure the availability of ownership and identity information, one possibil-
ity among others being sufficiently strong compulsory powers to access the
information. This subsection of the report assesses whether the provisions
requiring the availability of information with the public authorities or within
the entities reviewed in section A.1 are enforceable and failures are punish-
able. Questions linked to access are dealt with in Part B.

Filing of information with the tax authorities

162.  Part VI of the Income Tax Law requires every person, to whom a
notice has been given, to deliver a return of their income (and any person
chargeable with tax that has not received a notice, also has a duty to inform
the Director of Income Tax that they are chargeable to tax and make a return
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of that income). If a taxpayer has failed to deliver a tax return, but can dem-
onstrate that if it had made a return it would not have been liable to pay any
tax, that person is liable to a maximum administrative penalty of GBP 50
(section 190(ii), Income Tax Law). This lower sanction is not available to
local trading companies subject to 0% tax and local trading companies with
employees. The maximum penalty provided for by the law is GBP 300 with
a continuing penalty of a maximum of GBP 50 for each day that the return
remains outstanding after the initial penalty has been imposed. In practice,
the actual level of the penalty imposed is determined by the Director, on a
case by case basis. Whenever a Guernsey or Alderney company or LP has
committed an offence under the Income Tax Law, and it is proved that it has
been committed with the consent, connivance of, or is due to the negligence
of, a director, manager, secretary, etc. of the company, this person is also pun-
ishable (section 208A). The Companies, Limited Partnership and regulatory
Laws contain the same provision.

163.  Guernsey officials have indicated that compliance of the relevant
entities with the obligations imposed upon them is very high. During 2012,
penalties were imposed in 176 such cases, although up to 2012 proceedings
were instituted only in those cases where returns had not been submitted and
it was considered, for example, that tax was significantly at risk as a conse-
quence. From the end of 2012 an automatic penalty system for outstanding
returns is being introduced which, initially, will impose a penalty of GBP 100
plus GBP 10 per day, in place of the statutory maximum, but will apply to all
non-filers.

Registration of Guernsey and Alderney Companies

164.  The Guernsey and Alderney Registrars of Companies have powers to
request the production of and otherwise obtain such documents, accounts and
information which are necessary for the purpose of exercising their functions.
However, in Guernsey only, when receiving an application for incorporation
of a company or LP, the Guernsey Registrar may rely upon the declaration
of compliance in all respects and accordingly is not bound to enquire further
as to whether, in relation to any application for incorporation, the provisions
of the laws have been complied with. This does not prevent the Guernsey
Registrar from rejecting an application or validation when it considers that
the provisions of the law have not been complied with (section 19(2), 500 and
505 of Guernsey Companies Law; section 8(5) of the Limited Partnership
Law).
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165.  Failure to comply with a number of provisions of the Guernsey
Companies Law and Alderney Companies Law is a criminal offence that on
summary conviction entails (similar penalties apply as concerns LPs): ¥

» afine up to GBP 1 000 against Guernsey or Alderney companies that
fail to (properly) keep a register of members, and fail to notify the
Registrar of a change of director.

» afine up to GBP 10 000 against:

- a Guernsey person, who makes a false declaration of compliance
concerning a registration application or annual validation;

- QGuernsey companies that fail to have a resident agent or to notify
the Registrar of its change;

- Guernsey company members, who fail to disclose beneficial own-
ership information to the resident agent, and resident agents who
fail to disclose this information to law enforcement authorities.

* a fine up to GBP 10 000, imprisonment up to three months or both
against a person who provides false or misleading information to the
Guernsey or Alderney Registrar or the GFSC.

166.  The Guernsey Registrar has the power to make orders directing pay-
ment of civil penalties, for instance when a company fails to notify a change
of director or resident agent to the Guernsey Registrar or does not complete
an annual validation of the data maintained by the Guernsey Registrar. A
company is however not liable to a civil penalty if a prosecution in respect of
the matter has been commenced.

167.  In addition, the Guernsey and Alderney Registrars can strike a
company off the Register where the company has failed to submit an annual
validation (or in the case of Alderney, annual return) or no longer has a reg-
istered office (section 355 of Guernsey Companies Law and Sections 107 of
Alderney Companies Law). Guernsey companies may also be struck off for
failing to appoint a resident agent or for being persistently in contravention
with the law (sections 355 and 519). In practice, for those companies who fail
to meet the obligations of the annual validation, strike-offs may be delayed to
allow time to ascertain whether there is an outstanding tax liability, however.
To restore a company, all company records must be provided as if it had not
been struck off. The policy in Guernsey is that a company which has been

33.  Section 513 of the Guernsey Companies Law, in conjunction with the Guernsey
Uniform Scale of Fines Law and section 155 of the Alderney Companies Law in
conjunction with the Alderney Uniform Scale of Fines.

34.  Sections 145, 237, 485, 516-518. In default of payment, the Registrar may enforce
payment as if it were a civil debt.
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listed for strike-off three times is not eligible to be restored. Further, direc-
tors of such companies may be disqualified from acting as directors of other
Guernsey companies. This has substantially reduced the number of companies
which do not complete their annual validation in order to be struck-off, and
thus using this process to be wound down. On average, two companies per
year that have been struck off seek the court’s assistance to be restored. If a
Guernsey or Alderney company is struck off the Register its assets become
bona vacantia belonging to the Crown (section 369 Guernsey Companies Law,
section 107, Alderney Companies Law). The same does not apply to LPs.

168.  Every Guernsey company is required to file an annual return at which
point they are obliged to certify, via a declaration of compliance, that they hold
the relevant information required to be held by their resident agent, and that
the company has maintained its register of members as required by law. Filing
a false or misleading declaration of compliance is a criminal offence and also
may be grounds for disqualification of the directors of that company.

169.  In practice, the Guernsey and Alderney Registries actively super-
vise compliance with the Law through the annual validation process and the
ongoing monitoring of filings at the Registry. Where a breach is identified,
or merely suspected, the Registry goes through a process of notification and
requests to remedy where any breaches are identified. This involves writing
to the company, directors or administrator when the registry knows, or sus-
pects, that there may not be compliance with the Law. The Registrar’s first
approach is to seek to have the error remediated before resorting to strike off
action.

170.  Similarly, the Alderney Gambling Control Commission may issue
rectification proposals to licensees believed to be in breach of the Gambling
Ordinance setting out the process to remedy. If the licensee does not act on
the AGCC'’s rectification proposal it will issue a hearing notice, in which
a regulatory hearing is convened and a financial penalty (not exceeding
GBP 25 000), suspension or revoking of the company’s eGambling licence
may be imposed. The AGCC may also issue formal notices warning compa-
nies about the consequences of any repetition of the type of act or omission
giving rise to the AGCC’s view.

171.  In the last three years, the Registrar has exercised his discretion
under the provisions of section 355 of the law to strike off companies as fol-
lows: 260 companies in 2009, 218 companies in 2010, and 228 companies in
2011 (these companies were struck off due to failure to file annual validations
or “registered office not effective”, not for failure to maintain ownership
information).
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Resident agent

172. A company that does not comply with its obligation to have a resident
agent, or to keep a record of its resident agent’s name and address, is guilty of
an offence under sections 484 and 485 of the Guernsey Companies Law and
is liable to be struck off the Register of Companies. In practice, no company
has been struck off on this basis, although one company is currently listed for
strike off for not having a resident agent.

173. A resident agent may give a corporate legal owner notice, requiring
that owner to disclose whether it holds its interest in the company for its own
benefit or the benefit of another person, and if so, the details in respect of
that other person. Failure to answer the notice or a false answer is an offence
(section 488) and should be reported to the company. In turn, the company
may restrict the rights of the member or even cancel the member’s interest in
the company (section 489). Moreover, if the member of the company refused
to provide the information then the resident agent may refer the matter to the
Police for investigation as it is a criminal offence. However, in practice, since
the introduction of the Guernsey Companies Law, there have not been any
referrals for investigation or prosecution.

174.  The Registry is aware that it is the usual practice for CSPs acting
as resident agents to file a notice under section 32 where they are unable to
contact the underlying shareholders, or there have otherwise been concerns
about failures to obtain relevant information from a shareholder or underlying
principal. The process under section 32 is that the CSP notifies the Registrar
that they are no longer providing a company with an effective registered
office. That notice must also be served on the directors of the company. The
Registrar will then take steps to strike the company off the register of com-
panies pursuant to Part XX of the Guernsey Companies Law.

175.  On average the Registry receives 115 such notices per annum, lead-
ing to 73 companies being struck off, with the remainder of companies being
retained or returned to “good standing”. The company can be restored to
the Register; however, the Registrar requires an undertaking from the CSP
that the company is in compliance with all the provisions of the Guernsey
Companies Law. Given the relatively straightforward and low-cost means of
striking the company off the Register, this is the preferred route of CSPs to
enforce compliance. The Registrar monitors CSPs using the section 32 proce-
dure and has not observed excessive use of the procedure in non-compliance
with the provisions of the Law. If such a pattern did emerge the Registrar
would take steps to investigate and refer the matter to the GFSC or Law
Enforcement for investigation.

176.  When a resident agent fails to maintain a record of beneficial owners,
different sanctions may apply, depending on whether he/she is a locally
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resident individual director or a CSP. Individuals who fail to comply with
their obligations as resident agents may be disqualified by the Court on appli-
cation by the GFSC or the Registrar from acting as a director in Guernsey for
a period of up to 15 years (sections 427-429). A CSP which fails to comply
with its obligations as resident agent will also fail to meet the standards
required by the Fiduciaries Law (Schedule 1, section 1) and may be subject to
different sanctions from the GFSC (see below).

177.  In practice, the Registry conducted a review of compliance with
the resident agent requirements in 2010 and repeated this exercise in
August 2012. The results of that later review are that of the 17 500 com-
panies on the Register, 1 725 obtained resident agent exempt status under
section 483 of the Guernsey Companies Law (as per section A.l.1 above,
companies not required to have a resident agent are those listed on a recog-
nised stock exchange, open-ended or closed-ended investment companies or
any GFSC supervised companies, as well as States Trading Companies and
subsidiaries of these exempt companies). The Registry identified 36 com-
panies that require a resident agent to be appointed and has contacted the
companies for rectification. Failure to comply will result in the company
being struck off the Register of Companies in accordance with Part XX of
the law. Companies will be struck off on this basis in 2013, as appropriate.

Regulated Business Activities

178.  The GFSC has investigation and seizure powers to obtain informa-
tion relating to the supervision of financial services business in and outside
the Bailiwick.* The regulatory requirements on record keeping as set out
above as well as the AML/CFT regime overseen by the GFSC are applicable
throughout the Bailiwick. Site visits may take place at any or all of the prem-
ises where business is conducted or records are maintained by the licensee or
associated party (or any person acting on their behalf) and are not limited to
premises in the Bailiwick (section 1(2)). Any person who without reasonable
excuse obstructs or fails to comply with the GFSC’s information request is
guilty of an offence and liable to imprisonment for up to six months and/or
a fine not exceeding GBP 10 000 on summary conviction, or imprisonment
for a maximum of two years and/or a fine of any magnitude on conviction
on indictment.

179.  The consequences of any significant failure to meet the standards
required by the Fiduciaries Law (Schedule 1, section 1), the handbooks and the
relevant enactments include: (i) revocation of the fiduciary licence; (ii) Public

35.  Financial Services Commission (Bailiwick of Guernsey) Law, 1987, section §&;
Financial Services Commission (Site Visits) (Bailiwick of Guernsey) Ordinance
of 2008.
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Statements made under section 11C of the Financial Services Commission
Law; or (iii) imposition of a financial penalty of up to GBP 200 000 (sec-
tion 11D). Furthermore, a person who performs a regulated activity without
obtaining a fiduciary licence from the GFSC or in contravention of the condi-
tions of such a licence is guilty of an offence and may be required to:

» repay monies accepted from or paid over by clients (section 1(3) in
conjunction with section 32);

* on summary conviction, pay a fine not exceeding GBP 10 000 and/
or be liable to imprisonment for a term not exceeding three months
(section 1(3) in conjunction with section 47); or

* on conviction on indictment, pay a fine of any magnitude and/or
be liable to imprisonment for a term not exceeding two years (sec-
tion 1(3) in conjunction with section 47).

180.  The GFSC also has powers to approach the court to wind up a
prescribed business if the person carrying on the prescribed business has
contravened the Prescribed Businesses Law in respect of that business,
or in order to counter financial crime, or the financing of terrorism (sec-
tion 3 of the Prescribed Businesses Law), to appoint inspectors (section 6 of
the Prescribed Businesses Law), to impose conditions (regulation 8 of the
Prescribed Business Regulations), and to approach the court to disqualify
individuals from being involved with prescribed business (section 15 of the
Prescribed Businesses Law).

181.  In practice, applications for disqualifications of directors are most
commonly sought by the GFSC, Commerce and Employment Department
or HM Procureur (i.e. Attorney General). Since 2008, the Registry has taken
action against an average of two directors per year for not being considered fit
to act. The list of disqualified directors is available on the Guernsey Registry
website at http:/guernseyregistry.com/. A person cannot be appointed as a
director in Guernsey if they have previously been disqualified there or any
other jurisdiction.

182.  The GFSC’s powers also include the ability to dis-apply the exemp-
tion in the Fiduciaries Law for individuals from licensing where they hold six
or fewer directorships (section 3 of the Fiduciaries Law), to revoke licences
(section 8 of the Fiduciaries Law), to impose conditions (section 9 of the
Fiduciaries Law), to prohibit individuals from performing specified func-
tions or all regulated activity (section 17A of the Fiduciaries Law), to appoint
inspectors (section 24 of the Fiduciaries Law).

183.  Sections 11C and D of the Financial Services Commission Law pro-
vide for public statements and discretionary financial penalties to be imposed
by the GFSC for non-compliance by financial services businesses with
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the regulations and rules. Sections 13 and 14 of the Prescribed Businesses
(Bailiwick of Guernsey) Law, 2008 provide for discretionary financial pen-
alties and public statements for non-compliance by prescribed businesses
with the regulations and rules. Since 1996, the GFSC has made five prohi-
bition orders, as referred to in section 34F(1) of the Protection of Investors
(Bailiwick of Guernsey) Law, 1987, section 28B(1) of the Insurance Business
(Bailiwick of Guernsey) Law, 2002, section 18B(1) of the Insurance Managers
and Insurance Intermediaries (Bailiwick of Guernsey) Law, 2002 and sec-
tions 17B(1) of each of the Banking Supervision (Bailiwick of Guernsey)
Law, 1994 and the Regulation of Fiduciaries, Administration Businesses and
Company Directors, etc. (Bailiwick of Guernsey) Law, 2000, as amended
in each case. Under these prohibition orders, the GFSC has prohibited the
individuals named in the orders from carrying out some functions. One of
these prohibitions orders has been issued in relation to significant AML/CFT
failings.* In some cases, the GFSC imposed penalties/sanctions following
an onsite visit, if not satisfied that the verification of ownership and identity
information is satisfactory. Following the imposition of the penalty/sanction
the business had to carry out the necessary remediation, monitoring of which
was carried out by the GFSC.

184.  Further, since 1996, the GFSC has issued two public statements
under section 11C of the Financial Services Commission Law, one of which
was issued in relation to significant AML/CFT failings. Sixteen warnings
have been issued by the GFSC in addition to the listing of bogus banks and
other financial institutions the GFSC maintains. Other sanctions have also
been imposed in relation to AML/CFT breaches.

Conclusion

185.  Enforcement provisions are in place in respect of the relevant obliga-
tions to maintain ownership and identity information for all relevant entities
and arrangements. The necessary tools exist to address non-compliance
through a combination of obligations under tax law, company law, licensing
provisions and AML/CFT law. In all cases, the size of the applicable penal-
ties, including winding up or being struck off, is dissuasive enough to ensure
compliance. In respect of the timely submission of income tax returns and
annual validations, Guernsey has a high compliance rate. In practice, owner-
ship information on relevant entities and arrangements has been available in
all cases where this was requested by an exchange of information partner,
most of the time within 90 days and in some occasion within 180 days.

36. www.gfsc.gg/fiduciary/news/pages/directors-of-kingston-management-
(guernsey)-limited-(in-administration).aspx.
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Determination and factors underlying recommendations

Phase 1 Determination

The element is in place.

Phase 2 rating

Compliant.

A.2. Accounting records

Jurisdictions should ensure that reliable accounting records are kept for all
relevant entities and arrangements.

186. A condition for exchange of information for tax purposes to be effec-
tive, is that reliable information, foreseeably relevant to the tax requirements
of a requesting jurisdiction is available, or can be made available, in a timely
manner. This requires clear rules regarding the maintenance of accounting
records. The obligation to maintain reliable accounting records are found
in most of the laws governing the various types of entities covered by this
report, and in the Income Tax Law and Regulations. During the period under
review, Guernsey received 10 requests relating to accounting information and
provided the requested documents.

General requirements (ToR A.2.1)

Relevant entities’ governing laws

187.  Every Guernsey company must keep accounting records which
are sufficient to show and explain its transactions and which are such as to
disclose with reasonable accuracy, at any time, the financial position of the
company at that time (section 238 of the Guernsey Companies Law). The
accounting records must be kept at the company’s registered office or in such
other place as the directors think fit (sections 30 and 239). If the records are
kept at a place outside Guernsey, a copy updated at least every six months
must be kept in Guernsey. A company which fails to keep accounting records
is guilty of an offence and liable on summary conviction to a fine up to
GBP 10 000 (section 242).

188.  Inaddition, companies must prepare individual or consolidated accounts
in accordance with generally accepted accounting principles (Generally Accepted
Accounting Principles or International Financial Reporting Standards) that
include a profit and loss account and a balance sheet (section 243).
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189.  Under the Alderney Companies Law, companies need to keep
accounting records at their registered office (or other appropriate place)
which are sufficient to show and explain the company’s transactions for a
period of at least six years from the date on which they are made (section 74).
A company which contravenes this provision is guilty of an offence and liable
on summary conviction to a fine not exceeding GBP 5 000 (section 155(b)).

190.  LPs must keep accounting records (i) sufficient to show and explain
the partnership’s transactions, (ii) such as to disclose with reasonable accu-
racy the partnership’s financial position at any time, and (iii) sufficient to
ensure that the partnership’s balance sheet and profit and loss account are
prepared properly (Limited Partnerships Law, section 15). Records must be
kept in Guernsey, or, if kept abroad, accounts must be sent to Guernsey at
least every six months.

191.  In an ordinary partnership, partners must render true accounts and
full information of all things affecting the partnership to any partner or his
personal representatives (Partnership Law, section 27). There is no general
obligation to keep books and records in Guernsey. These obligations are now
supplemented, however, by newly enacted requirements in the Income Tax
Law (see Tax Law below).

192.  The Trusts Law requires trustees to keep accurate accounts and
records of their trusteeship (section 25). Guernsey’s authorities interpret this
provision, together with the obligation of trustees to give information to other
persons concerned with the trust (section 26), as requiring that all documen-
tation and records necessary to enable the trustee fully and accurately to
account to the beneficiaries as to the state and amount of the trust property
must be retained and available. There is no requirement that the records be
kept in Guernsey.

193.  Moreover, trustees will be subject to the common law requirements
on trustees, which include a fiduciary duty to the beneficiaries to keep proper
records and accounts of their trusteeship. Guernsey authorities confirmed
that the common law requirements are those principles as set out under
English common law. It is a well established principle of English common
law that it is the “duty of a trustee to keep clear and distinct accounts of the
property he administers and to be constantly ready with his accounts”.?’

194.  Such accounts should be open for inspection at all times by the bene-
ficiary and should trustees default in rendering such accounts, the beneficiary
is entitled to apply for an order of the court to obtain the accounts. In such

37.  The Trustee must allow a beneficiary to inspect the trust accounts and all docu-
ments relating to the trust. See Halsburys Laws of England Vol. 48, 4" Edition,
para 961 and 962.
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instances trustees would be held liable for paying the costs of such an order
and in certain cases may also be removed and/or lose their licence to operate
as trustees. Furthermore where trustees are found guilty of active breaches of
trust or wilful default or omission, they may be held personally liable for any
loss.*® Guernsey trust law being based heavily upon English trust law, these
principles of English common law apply equally to any trustees of a trust
governed by Guernsey Law. However, it remains that should a beneficiary
not sue the trustee, no other sanction is available against a trustee that does
not keep proper accounts. Guernsey authorities have explained that during
the period 2009 through 2011 they have not encountered any issues with trus-
tees failing to keep appropriate records and have received information from
trustees when needed. These obligations are now supplemented, however,
by newly enacted requirements in the Income Tax Law (see Tax Law below).

195. Where a charity entity (company, partnership or trust) is required
to register under the NPO Law, it must make, keep and retain records of
all financial transactions (with whosoever made) in order to evidence the
application or use of the organisation’s assets, funds and income (NPO
Law, Schedule 1, section 8(1)). Such records must be sufficiently detailed
to enable verification that the organisation’s assets, funds and income have
been applied or used in a manner consistent with the purposes, objectives and
objects of the organisation, as stated (section 8(2)(b)).

196.  Section 22 of the Foundations Law provides that the accounting
records must be sufficient to show and explain the foundation’s transactions,
the foundation’s financial position at that time, and to enable the foundation
officials to ensure that the foundation’s accounts are prepared properly and
in accordance with any relevant enactment for the time in force. These obli-
gations are supplemented by newly enacted requirements in the Income Tax
Law (see Tax Law below).

197.  Under the AML/CFT regime, financial services businesses and law-
yers, accountants and estate agents are obliged to keep records of documents
on their transactions carried out with, by or on behalf of their clients, in the
course of both domestic and international business (FSB Regulation 14, as
clarified by the FSB Handbook). Such records must include: (i) the name and
address of the customer, beneficial owner and underlying principal; (ii) if a
monetary transaction, its amount; (iii) an account name and number by which
it can be identified; (iv) details of the counterparty, including account details;
and (v) the date of the transaction.

38.  Lewin on Trusts, 17th Edition, p. 627, 1198 and 1199.

PEER REVIEW REPORT - PHASE 2 - GUERNSEY © OECD 2013



62 - COMPLIANCE WITH THE STANDARDS: AVAILABILITY OF INFORMATION

Tax law

198.  The Income Tax Law itself does not impose any obligation to keep
accounting records. It nonetheless provides that every person required to fill
in a tax return must furnish to the Director of Income Tax such accounts
or other information as he may require (certified, if he so requires, by an
accountant, who is in turn subject to the AML/CFT regime; section 68). In
practice, any persons carrying on a business (whether an individual, a trustee,
a partner of a partnership or a company) must submit their accounts together
with their tax returns. Companies are also required to submit a copy of the
annual financial accounts along with the income tax return form.

199.  The Income Tax (Keeping of Records, etc) (Guernsey) Regulations,
2006 (Record Keeping Regulations) imposed some obligations to keep par-
ticular records and underlying documents, varying according to the type
of income. The requirements are the same whether a business is carried
on in Guernsey or elsewhere, and the records should be updated regularly.
Up until July 2012, the Record Keeping Regulations required any persons
filing a tax return to retain all records (and supporting documents) in respect
of their business and property income (sections 1 and 2) but only records
which were used in making the entries on their tax return in respect of other
income (section 3). Therefore, such regulations did not impose an obligation
to keep records with respect to income from sources other than businesses
and property that trace financial transactions not relevant for tax purposes
(e.g. non-business expenses that are not linked to a deduction claim). The
Income Tax (Keeping of Records, etc) (Amendment) Regulations, 2012,
which entered into force on 1 July 2012, amended the Regulations and now
records and documents are to be kept in respect of a business, whether or not
the person is required to make an income tax return to the Director of Income
Tax in Guernsey.

200. In addition, the Amendments also deal with the absence of a statu-
tory obligation to keep records related to non-business or property income
when these records were not used for making entries on the tax return.
Persons in receipt or possession of income other than business income or
income from letting property are now required to keep and maintain records
of all amounts received, arising or accruing; the names or descriptions of
the persons or sources from whom the amounts were received or arose or
accrued, and details of the periods involved (new section 3 of the Record
Keeping Regulations).

201.  The Amendments also clarify that where records or documents
required to be made, maintained, kept or retained under the Record Keeping
Regulations are kept or retained outside Guernsey, there is an obligation to
ensure that those records remain under the control or power of the person
on whom the obligation rests, and that effective arrangements are in place
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to ensure that the records can be made available in Guernsey if the Director
of Income Tax requires (section 4A of the Record Keeping Regulations). A
person who without reasonable excuse fails to comply with this duty is guilty
of an offence and liable on summary conviction to a fine not exceeding
GBP 10 000 and the Director of Income Tax may by order impose a penalty
not exceeding GBP 2 500 (sections 4A(2) and 5(1)(a) of the Record Keeping
Regulations).

202.  The 2012 amendments ensure that Guernsey meets the international
standard on the availability of accounting information.

Underlying documentation (ToR A.2.2)

203.  The Guernsey Companies Law, the Alderney Company Law, the
Partnership Law, the Limited Partnership Law and the Trusts Law do not
expressly impose an obligation to retain underlying documentation, such as
invoices, contracts, etc. In particular, the Guernsey Companies Law does
not expressly impose an obligation that accounting records reflect details of
all sums of money received and expended, all sales and purchases and other
transactions, and the assets and liabilities of the company.

204.  LPs must keep accounting records that contain day to day entries of
all monies received and expended (Limited Partnerships Law, section 15).
Similarly, the Foundation Law gives the council of the foundation the duty
to maintain records at its registered office in Guernsey (section 22, and
Schedule 1, paragraph 2). The accounting records shall in particular con-
tain day to day entries of all sums of money received and expended by the
foundation, the matters in respect of which the receipt and expenditure takes
place and a record of the assets and liabilities of the foundation. In addition,
Section 52(1) defines the term “accounting records” as including all underly-
ing documentation, such as invoices, receipts and contracts, and details of
property endowed upon the foundation (including the name and address of
the person who endowed the property). The council member who breaches
this duty is liable for any loss or depreciation in value of the foundation prop-
erty resulting from the breach (section 28).

205.  According to Guernsey’s authorities, the fiduciary duty of directors
of companies, partners or partnerships and trustees, would extend to the
keeping of underlying documentation. Directors of companies in Guernsey
and Alderney have a fiduciary duty to act in good faith in the best inter-
est of the company and to promote the success of the company. According
to Guernsey authorities, this duty requires the directors to ensure that the
“accounting records” include sufficient information to enable it to comply
with its lawful obligations as well as ensuring that proper financial con-
trols are maintained. Guernsey’s authorities have indicated that the term
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“accounting records” means not only the books of account/nominal and other
ledgers, but also the underlying documentation (primary records including
invoices, cheque stubs, banks statements etc.) which support whatever is
posted to the books.*

206.  No case law or other authoritative sources have been provided to
support this interpretation. However, the matter is now clarified thanks to the
2012 amendments. As noted above under section A.2.1, however, pursuant to
the Income Tax (Keeping of Records, etc) (Amendment) Regulations, 2012,
the Record Keeping Regulations have been amended to apply to a person in
receipt or possession of any income or profits arising from a business, the
letting of a property or other income whether or not that person is required
to make an income tax return to the Director of Income Tax in Guernsey.
As a result, supporting documents required include underlying documents,
whatever income they relate to, and whether or not they support a tax return
(sections 2 and 3 of the Record Keeping Regulations). These include (with-
out limitation) contracts, leases, licences or other agreements, vouchers and
receipts, or where in relation to any goods purchases there are no such sup-
porting documents the name and address of the supplier of those goods.

207.  The 2012 amendments ensure that Guernsey meets the international
standard on the availability of underlying documentation to accounts for all
relevant entities.

5-year retention standard (ToR A.2.3)

208.  Guernsey companies and LPs must keep their accounting records for
at least six years.*’ A trustee is under an implicit duty to keep such records
for the duration of his role (Trusts Law, section 25). Under the NPO Law,
records must be retained for six years. Under the AML/CFT regime, finan-
cial services businesses must keep transaction documents for a minimum
of five years. It is noted, however, that these record-keeping obligations
are not expressly extended under the laws mentioned in this paragraph to
cover underlying documentation. With respect to liquidated companies, the
Registrar currently maintains all filings in perpetuity.

39. The Guernsey Society of Chartered and Certified Accountants has also con-
firmed that, as a matter of practice, it regards the term “accounting records” as
including the underlying documentation in line with the fiduciary duties.

40.  Section 239 of the Guernsey Companies Law and section 15 of the Limited
Partnership Law, respectively. If a company is wound up and struck off for
any reason, its property becomes bona vacancia and belongs to the Crown
(and in practice administered by Her Majesty’s Receiver-General, section 369).
Guernsey authorities indicate that this includes accounting records.
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209.  The Record Keeping Regulations have been amended in 2012 by the
Income Tax (Keeping of Records, etc) (Amendment) Regulations, 2012 in
particular to extend the retention period. Any person in receipt or posses-
sion of any income or profits arising or accruing from the carrying on of a
business must maintain accounting records and underlying documentation
relating to that business and retain them for six years. The six year period
starts from the end of the year in which a tax return has been delivered, or,
when no return is delivered concerning the income, from the end of the year
in which the relevant accounting period of the business ends (section 1). This
provision would in particular cover partners of a partnership as it is in the
nature of the partnership that partners are carrying on a business (section 1(1)
of the Partnership Law). The same obligation to keep documents for six years
continues to apply in relation to tax returns delivered by persons in receipt or
possession of any income arising from the ownership of any land or building
situate in Guernsey or elsewhere (section 2).

210.  Section 3 of the Regulations (as amended) also provides for the main-
taining of accounting records in relation to all other income received, as well
as supporting documentation relating to that income. All legal persons must
maintain these records for a period of six years. Similarly, natural persons
are only required to maintain the records related to income not deriving from
business and the letting of property for a period of two years, except where
the record or document relates to the income of a trust or foundation. Trustees
must therefore maintain the records for six years in respect of the income of a
trust. Similarly, the foundation must keep its accounts for six years. The 2012
amendments therefore ensure that Guernsey meets the international standard
on the retention period of accounting records and underlying documents.

211.  Finally, the 2012 amendments to the Record Keeping Regulations
set clear rules in relation to records kept outside Guernsey: records must
remain within the control or power of the person that must maintain them. In
addition effective arrangements must be in place and implemented for their
expeditious removal to Guernsey and for their production and disclosure as
requested by the Director of Income Tax (new section 4A). The Guernsey
authorities indicated that they considered that the requirement set out in this
section of the amendment was always an implicit obligation, therefore, the
amendment to the regulations was viewed as putting the matter beyond doubt.

Availability of accounting records in practice

212.  In practice, the Director of Income Tax is responsible for the enforce-
ment of the record keeping obligations of the Records Keeping Regulations
(as amended). Enforcement measures are conducted during the normal tax
investigation process: if a taxpayer’s records form part of the review being
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undertaken, their conformity with the Regulations would also form part of
that review.

213.  Sanctions are provided for in the Records Keeping Regulations (as
amended). Pursuant to section 5(1), failure to make, maintain, keep or retain
accounting records and underlying documentation as required by regulations
may result in an administrative penalty not exceeding GBP 2 500. Further,
pursuant to section 6, a person who without reasonable excuse fails to make,
maintain, or keep accounting records as required under regulations is guilty
of an offence and liable on summary conviction to a fine not exceeding
GBP 10 000. If a person intentionally falsifies, conceals, destroys or oth-
erwise disposes of accounting records, he/she is required to keep under the
Regulations; or makes false, deceptive or misleading statements; or produces
or furnishes accounting records he/she knows or has reasonable cause to
believe to be false, he/she is guilty of an offence and liable on summary con-
viction to imprisonment for up to two years and/or a fine up to GBP 20 000.

214.  In addition, the Guernsey income tax return includes a statement
to the effect that the necessary records have been maintained as well as
highlighting the possibility of penalties or prosecution if the person making
the return fails to make/keep the appropriate records. Anyone subsequently
found not to have complied with the Regulations will have made a false
statement and may, therefore, be subject to pecuniary and possible criminal
sanctions. In practice, in domestic cases, breaches of the accounting obliga-
tions of the Records Keeping Regulations are normally dealt with together
with the offence of failure to make a correct return. No breach of the account-
ing obligations were detected through an EOI request.

215.  Several of Guernsey’s exchange of information partners reported that
they regularly request accounting information, which was provided within
90 days. Types of information requested included entire business records,
copies of invoices, ledger data, transaction data and annual accounts and
publicly available accounting information.

Conclusion

216.  In conclusion, the legal and regulatory framework for ensuring the
availability of accounting records and underlying documentation is in place
in Guernsey. All relevant entities and arrangements are subject to the obliga-
tions under the amended Income Tax Record Keeping Regulations and AML/
CFT legislation to keep reliable accounting records, including underlymg
documentation for a period of at least five years. In addition, companies,
trustees and partnerships are required to keep accounting records under their
respective governing laws. Together, these obligations result in Guernsey
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being able to provide accounting information to its exchange of information
partners when requested.

217.  However, whilst no issues have arisen to date in relation to any EOI
request received by Guernsey, Guernsey only recently enacted the Income Tax
(Keeping of Records, etc) (Amendment) Regulations 2012, pursuant to which
records and underlying documents are to be kept for a business irrespective
of whether it is required to make an income tax return, and for at least five
years, and with respect to non-business or property income. Accordingly, the
effectiveness and enforcement of the amended statutory obligations in practice
could not be assessed during the period under review, and the impact of these
new provisions on effective EOI should be monitored by Guernsey.

Determination and factors underlying recommendations

Phase 1 Determination

The element is in place.

Phase 2 rating

Largely Compliant.

Factors underlying

recommendations Recommendations
Guernsey has no enforcement The implementation and enforcement
experience following changes to of the new legal provisions on the
the provisions on the availability of availability of accounting information
accounting information made in 2012. | should be monitored.

A.3. Banking information

Banking information should be available for all account-holders.

Record-keeping requirements (ToR A.3.1)

218.  Access to banking information is of interest to the tax administration
only if the bank has useful and reliable information about its customers’ iden-
tity and the nature and amount of financial transactions. Banking information
is available in Guernsey primarily as a result of the AML/CFT obligations on
the identification of clients and the keeping of transaction records.
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Banking laws

219.  There are 32 banks in the Bailiwick, all deposit-taking businesses,* cur-
rently licensed under the Banking Supervision (Bailiwick of Guernsey) Law, 1994
(Banking Supervision Law). In order to perform their activities, deposit-taking
businesses must obtain a licence granted by the GFSC (sections 1 and 6) and meet
the minimum criteria for licensing under Schedule 3, which include maintaining
systems of control and record keeping of the institution for business undertaken or
contemplated and developing such systems (sections 4(3) and (4)(b)). When estab-
lishing a business relationship or carrying out an occasional transaction, financial
services businesses must perform customer due diligence checks, as described
above (see section ToR A.1.1 Anti-Money Laundering Regime).

220.  In 2000, banks became subject to AML/CFT regulations and AML/
CFT guidance (this replaced guidance issued in 1991). In addition, a separate
Code of Practice was issued in 2003 to provide licensed banks with guidance
as to their duties, the requirements and standards to be complied with and the
procedures to be observed (e.g. identification, record-keeping, etc.). The Code
of Practice sets out the obligations in respect of record keeping, which include
that the licensed banks should (paragraphs 4 and 5):

* keep and preserve appropriate records of their business for at least
the periods required by applicable law;

» ensure that policies, practices and procedures include a sound and
adequately controlled credit granting and investment process; and

» ensure that the assessment of any credit decision includes not only an
assessment of the identity and geographical location of the borrower
and other parties involved in the credit transaction, but also of the
quality and geographical location of any assets forming the collateral
for such credit transactions (for example the quality, type and loca-
tion of any property and real estate).

221.  Whilst the contravention of the provisions of the code is not in itself
considered an offence, this can be taken into account by the courts in deter-
mining any questions arising in any legal proceedings, criminal or otherwise
(section 36A(4)). Therefore, contravening the code can be used as evidence
against the licensed bank.

222.  Inaddition, regulation 14 of the Criminal Justice (Proceeds of Crime)
(Financial Services Businesses) (Bailiwick of Guernsey) Regulations, 2007
requires that a financial services business keeps a “transaction document” or
a copy thereof for five years.

41.  As defined in section 3. Collective investment schemes are subject to similar
obligations under the Protection of Investors Law.
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Transfer of funds

223.  Under the Transfer of Funds (Guernsey) and (Alderney) Ordinances,
2007 (section 2), any transfers of funds in any currency which are sent
or received by a payment service provider established in Guernsey and
Alderney must be accompanied by complete information on the payer, includ-
ing name, address and account number.*

224.  The payment service provider of the payer must, before transferring
any funds, verify the complete information on the payer and such verification
must be on the basis of documents, data or other information obtained from a
reliable and independent source (section 2(3)), subject to a de minimis limita-
tion of EUR 1 000 (GBP 800, section 2(5)). Where information on the payer
accompanying a transfer of funds is missing or incomplete, the payment ser-
vice provider of the payee must take this into account in assessing whether the
transfer of funds, or any related transaction, is suspicious, and whether, accord-
ingly, a disclosure is required under the AML/CFT legislation (section 7(1)).

225.  The payment service provider of the payer (section 2(6)) and the
payee (section 7(2)) must keep records of any information received by it on
the payer for five years from the date of the transfer of funds in question.
Unjustified failure to comply with the requirements described above is con-
sidered an offence, punishable on summary conviction to imprisonment for
a term not exceeding six months or to a fine not exceeding GBP 10 000 or
both, or punishable on conviction on indictment to imprisonment for a term
not exceeding five years, a fine or both.

Anti-money laundering and countering the financing of terrorism
regime

226.  Under the AML/CFT regime, a bank engaged in a “correspondent
banking” relationship® must take additional steps in relation to enhanced
customer due diligence including gathering sufficient information about
a respondent institution to understand fully the nature of the respondent’s
business and documenting the respective AML/CFT responsibilities of each
institution (FSB Handbook, paragraph 5.4).

42.  Except that: the address of the payer may be substituted with his date and place
of birth (where relevant), his customer identification number or national identity
number, and, where the payer does not have an account number, the payment
service provider of the payer shall substitute it with a unique identifier, which
allows the transaction in question to be traced back to that payer.

43. A “correspondent banking” is a relationship which involves the provision of
services by one bank (correspondent bank) to another bank (respondent bank)
(section 5(1) of the FSB Regulations).
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227.  Furthermore, a bank is forbidden to (sections 8(1) and 8(2) of the FSB
Regulations):

e set up anonymous accounts or accounts in names which it knows, or
has reasonable cause to suspect, to be fictitious,

* enter into, or continue, a correspondent banking relationship with a
shell bank** or with a respondent bank known to permit its accounts
to be used by a shell bank.

The availability of banking information in practice

228.  In practice, the supervision of banks is conducted by the banking
division of the GFSC, which comprises 12 employees. In addition to desk-
based analysis of regulatory and statistical returns and other relevant data,
all banks licensed by the GFSC are subject to on-site inspections. Moreover,
banks must submit to the GFSC annual audited financial statements, and
notify the GFSC of significant events or changes within the business as they
arise. The GFSC reviews and approves firms and individuals who act as con-
trollers, directors or managers of the licensee’s business.

229.  Over the three year period under review, the banking division of
GFSC conducted 39 onsite inspections of banks, all conducted in Guernsey.
GFSC has indicated the high level of compliance to be found in the course of
these inspections.

230.  Inthe years 2009 through 2011, Guernsey received a total of 32 requests,
of which 8 pertained to banking information, from several EOI partners. The
information provided related to bank account statements, signature card/account
opening documents, supporting documents (cheques, deposit slips, wire transfers,
etc.), loan documents, credit/debit card information, and transactional documents
(e.g. trust documents, contracts, etc.). Guernsey’s competent authority has exer-
cised its authority to obtain information pertaining to banks operating throughout
the Bailiwick of Guernsey, and has been able to send the requested information
within 90 days. No issues were raised by Guernsey’s exchange of information
partners regarding the availability of banking information.

44.  Defined under section 8(3)(c) as a bank that has no physical presence in the
country or territory in which it is incorporated and licensed and which is not a
member of a group of bodies corporate which is subject to effective consolidated
supervision.
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Conclusion

231.  The combination of the AML/CFT legislation as well as the regula-
tory regime for licensed banks and other financial institutions ensures that all
records pertaining to accounts as well as related financial and transactional
information are available. These obligations result in Guernsey being able
to provide banking information to its exchange of information partners in
practice when requested.

Determination and factors underlying recommendations

Phase 1 Determination

The element is in place.

Phase 2 rating

Compliant.
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B. Access to Information

Overview

232. A variety of information may be needed in a tax enquiry and
jurisdictions should have the authority to obtain all such information. This
includes information held by banks and other financial institutions as well
as information concerning the ownership of companies or the identity of
interest holders in other persons or entities, such as partnerships and trusts,
and accounting information in respect of all such entities. This section of the
report examines whether Guernsey’s legal and regulatory framework gives to
the authorities access powers that cover the right types of persons and infor-
mation and whether rights and safeguards would be compatible with effective
exchange of information. It also assesses the effectiveness of this framework
in practice. As noted in the introduction, Guernsey and Alderney are a single
jurisdiction for taxation purposes. They have a single competent authority
and every reference to “Guernsey” in this part of the report covers Alderney.

233.  Guernsey’s tax laws provide the competent authority with broad
access powers to information foreseeably relevant for EOI purposes.
Guernsey’s competent authority has powers to obtain ownership, identity and
accounting information, whether it is required to be kept under the Income
Tax Law or other laws, and whether or not it is required to be kept. It can
obtain information from any person who has in his or her possession or power
such information. Guernsey’s competent authority also has access to bank
information for EOI purposes. The competent authority also has the power
to obtain a warrant to search premises and to seize information. As to the
attorney-client privilege, Guernsey’s laws provide that documents subject to
the legal professional privilege (and information contained therein) do not have
to be disclosed to the Director of Income Tax or pursuant to a court order.

234.  Inpractice, Guernsey’s competent authority has accessed information
by a two-stage process of informal and formal requests, by which taxpayers
or third parties are given the opportunity to provide information requested
for EOI purposes voluntarily prior to the formal mechanism of notices being
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instituted (except in cases where such a process would be seen to prejudice
the inquiry, which has not happened in the period under review for EOI pur-
poses, but has happened for EOI purposes subsequent to the period under
review). The legal provisions on access powers were amended in July 2012,
and the competent authority will now normally issue formal notices to GFSC
licensees, from the outset, as they are usually prevented from answering
informal requests in view of their fiduciary responsibilities towards their cli-
ents. The competent authority has always received the information requested
to answer an EOI request either after an informal request or a subsequent
formal notice.

235.  The competent authority has never had to impose sanctions or
employ search and seizure powers to compel the production of information in
relation to an EOI request. In no instances has attorney-client privilege been
invoked by the persons from whom information has been requested and there
is no possibility of invoking bank confidentiality provisions to prevent access
to information for EOI purposes.

236.  The rights and safeguards that apply to persons in Guernsey appear
to be compatible with effective exchange of information. In practice, no
appeal has ever been presented to the Royal Court with respect to an EOI
request.

B.1. Competent Authority’s ability to obtain and provide information

Competent authorities should have the power to obtain and provide information that is the
subject of a request under an exchange of information arrangement from any person within
their territorial jurisdiction who is in possession or control of such information (irrespective
of any legal obligation on such person to maintain the secrecy of the information).

237.  Guernsey’s competent authority is the Director of Income Tax. His
functions include the “obtaining and exchanging of information” pursuant
to an “approved international agreement”,* meaning an agreement which
includes exchange of information provisions in line with the standard, and
which has been confirmed as such by Ordinance of the States. All Tax
Information Exchange Agreements (TIEAs) signed and ratified by Guernsey

45.  Pursuant to section 205(2) of the Income Tax Law, the Director of Income Tax’s
functions include, for the purposes of the implementation and administration of
any approved international agreement (within the meaning of section 75C), the
obtaining and exchanging of information in relation to (a) income tax, or (b) tax
of a class or description set out in the agreement. Section 75C expressly author-
ises the Director of Income Tax to use his information gathering powers for EOI
purposes based on a TIEA or DTC, with the appropriate provisions.
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meet this definition, while Guernsey’s old Double Tax Conventions (DTCs)
with Jersey and the United Kingdom do not. Guernsey has remedied the
situation with the United Kingdom by concluding a TIEA with it and has
renegotiated its DTC with Jersey. Therefore, to date, the competent authority
can use its information gathering powers to answer an EOI request from all
jurisdictions with which Guernsey has concluded a TIEA which is approved
and in force, but cannot use its information gathering powers to answer any
request from Jersey. The authorities of Guernsey indicated that the States
would be asked to specify that each DTC that Guernsey concludes and which
contains the equivalent of Article 26 of the OECD Model, is an “approved
international agreement” (this is currently underway for the DTC signed with
Malta).

238.  Guernsey’s competent authority has broad information gathering
powers, as set out in sections 75A to 75Q of the Income Tax Law. Section 75C
expressly authorises the Director of Income Tax to use his information
gathering powers for EOI purposes based on a TIEA or DTC which is an
“approved international agreement”.

239.  Before gathering information, the competent authority must be
satisfied that the request for information is made in accordance with the
provisions of, and for the purpose of, the TIEA or DTC pursuant to which
the request is made (section 75C(2)). In practice, to date, in just over half of
the cases, Guernsey’s competent authority has not been satisfied prima facie
that the request for information was made in accordance with the TIEA. As
detailed under section C.5 Responses and status updates within 90 days in
practice, three requests were based on TIEAs not in force (9% of all cases)
and in the case of 44% of EOI requests, Guernsey has sought clarifications
from the requesting Party due to the information provided by the requesting
Party in its request being considered by the Guernsey competent authority as
incomplete, unclear, or not sufficiently precise.

Ownership and identity information (ToR B.1.1) and Accounting
records (ToR B.1.2)

240.  Guernsey’s competent authority has broad information gathering
powers, as set out in sections 75A to 75Q of the Income Tax Law.® The
competent authority may by notice in writing require a person to provide
him with documents and furnish information deemed to be relevant to any

46. In June 2009, the Director of Income Tax issued A Guide to Income Tax
Information Powers, published on the internet at www.gov.gg/taxpractioners
(last updated in December 2012). Without legal status, this Guide explains what
information gathering powers are available to the Director.
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liability to tax to which that person or another person may be subject, or the
amount thereof (section 75A and 75B).

241.  The competent authority may obtain information from a taxpayer (or
any other person) who has in his or her possession or power any information
or document falling within the scope of an EOI request, whether or not the
person is legally required to keep that information or documents.*” The law
does not limit the type of document or information that may be requested,
and therefore all ownership, identity and accounting information can be
accessed.

242.  Third parties from whom information can be requested include States
Departments and their officers, the GFSC, the Company Registrar and other
similar regulatory bodies. They also include banks and any person acting in
an agency or fiduciary capacity such as nominees and trustees.

243.  The competent authority can require not only documents or informa-
tion, but he can also require a taxpayer or third party to give an explanation
of, and to answer questions relating to, any document or information pro-
duced, and to attend a meeting as required for that purpose (section 75D).

244.  Any person who fails to comply with a notice issued under sec-
tions 75A or 75B, and who does not do so without reasonable excuse, is guilty
of an offence. On summary conviction they are liable to a fine not exceeding
GBP 20 000 and to a further fine not exceeding GBP 2 000 for each day that
the failure continued after conviction. In addition, if a person intentionally
falsifies, conceals, destroys or otherwise dispose of a document which has
been requested by an informal request or a notice issued by the Director of
Income Tax, or by a court order, he is punishable by imprisonment up to two
years and/or a fine up to GBP 20 000. The same sanction is applicable against
persons who knowingly or recklessly make statements or provide information
which are false, deceptive or misleading (section 75L).

245.  Pursuant to sections 75A(2) and 75B(3) of the Income Tax Law, the
Director of Income Tax must systematically request information informally
before issuing a formal notice, unless he believes that that would preju-
dice the inquiry. Although the law does not distinguish between inquiries
related to domestic or international tax purposes, the Guide to Income Tax
Information Powers indicates that the Director will normally have to use his
formal powers to provide information to another jurisdiction. Guernsey’s
authorities clarify that this is particularly the case when information is held
by accountants, fiduciaries and others owing a duty of confidentiality to
their clients. The Guernsey authorities advise that it is the Department’s

47.  This covers, among others, information held by anyone for anti-money launder-
ing purposes.
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experience that regulated entities generally require the protection of comply-
ing under a formal notice, given their fiduciary duty towards their clients.
As a result, the Income Tax (Guernsey) (Amendment) (No. 2) Ordinance of
July 2012 introduces a new section 75B(3A) to the Income Tax Law which
states that the Director of Income Tax “may” rather than “must” give a GFSC
regulated entity the option to voluntarily deliver information on third parties,
and can therefore issue a formal notice in the first place.*® The Guernsey
authorities have also amended the Guide to Income Tax Information Powers
to clarify the procedure in December 2012.

Use of Access powers in practice

246.  Guernsey’s exchange of information partners reported that they
regularly request ownership and accounting information. The requested infor-
mation was provided by Guernsey after the competent authority had used its
information gathering powers in most cases (the competent authority was able
to exchange information extracted solely from publicly available sources on
three occasions during the period under review and to answer twelve ques-
tions included in EOI requests by simply consulting the Guernsey Company
Registry website). Information was generally gathered from third parties,
including banks, corporate service providers, trust service providers, etc.

A two-stage approach

247.  Guernsey’s competent authority has traditionally utilised a two-stage
process of requesting information, comprising an informal request and then,
where necessary, a formal notice, whether the request was addressed to the
person subject of the request or a third party. The practical steps taken follow
internal guidelines set for the handling of EOI requests. However, as noted
above, the necessity for an informal approach is now disengaged in the case
of regulated entities such as banks or fiduciaries bound by confidentiality
obligations, that require a formal notice in practice.

48. This new provision applies in respect of a person or body of persons, corpo-
rate or unincorporated, holding or deemed to hold a licence, registration or
authorisation from the Guernsey Financial Services Commission under the
following Laws: (a) the Protection of Investors (Bailiwick) Law, 1987, (b) the
Banking Supervision (Bailiwick) Law, 1994, (c) the Regulation of Fiduciaries,
Administration Businesses and Company Directors, etc. (Bailiwick) Law, 2000,
(d) the Insurance Business (Bailiwick) Law, 2002, (e) the Insurance Managers
and Insurance Intermediaries (Bailiwick) Law, 2002, (f) the Registration of Non-
Regulated Financial Services Businesses Law, 2008, and (g) any other enactment
or statutory instrument prescribed for the purposes of this section by regulations
of the Treasury and Resources Department.
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248.  When requesting information informally, the Income Tax Office
(ITO) may do so in person by email or by telephone, but in all instances a
subsequent letter confirms the details of the conversation. The letter explains
that the Director has received a request under an international agreement as
a result of which he requires information from that person, and contains a
summary of the process that the Director will follow in accordance with sec-
tion 75A or section 75B of the Law, and an outline of the information and/or
documentation being requested. The “informal approach” letter enables the
person to review the information being requested and to discuss any concerns
the person may have. A response confirming whether the person is able to
provide the information voluntarily is required within 7 days of the date of
the “informal approach” letter being provided.

249.  Once the “informal approach” process has been completed, if the
persons confirm they will provide the information or documents voluntar-
ily, they are required to provide them within the next 30 days. In a majority
of such instances, the competent authority received the requested informa-
tion at this stage. In exceptional circumstances, the 30 day deadline may be
increased where the persons have provided credible grounds why they require
more time to collate the information, but this has occurred only once in an
EOI case during the period 2009 through 2011.

250.  In most cases, a formal notice is requested by the person having
received the informal letter (see comments above on the fiduciary duties of
GFSC supervised entities to their clients). If the persons require a formal
Notice, it is prepared (normally within the next three working days) and sent
via recorded delivery or if the Notice is delivered by hand the recipient is
required to sign for its receipt. The Guernsey competent authorities indicate
that if some information is missing in the answer from the third party, the
third party would be required to provide a written response detailing the rea-
sons for the omission. In the case of a perceived deficiency in the third party’s
compliance with the request, it will be necessary to liaise with the third party
to establish the reason why some of the information is missing. This has not
happened in the period under review.

251.  The Guernsey authorities have indicated that their practice will
evolve with the benefit of experience, following the July 2012 amendment on
the introduction of exceptions to the two-stage approach. Where appropriate,
the initial request for information will be in the form of the formal notice
under section 75B(2) of the Income Tax Law in relation to persons or a body
of persons holding or deemed to hold a licence, registration or authorisation
from the GFSC under the regulatory laws.
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The minimum prerequisites to exercise access powers

252. At the time of the on-site visit, the competent authority’s internal
guidelines set out some rules on the content of a formal notice to third par-
ties. In particular, they noted that in formal Notices issued in cases involving
international agreements it was necessary to include... “the name, address
and any other information (provided by the requesting Party) concerning the
identity of the subject of the request (for example, bank account number, date
of birth, company registration number, etc)”. In addition, the Guide to Income
Tax Information Powers indicated that the competent authority will “always”
name the taxpayer when gathering information from a third party. This policy
might have caused serious problems in practice, had the EOI partner provides
identifying information that would have not included the name and address
of the concerned person, as set in the Commentaries to Article 5(5) of the
Model TIEA.

253.  In practice, Guernsey’s competent authority has not received a
request where the taxpayer was not identified. The Guernsey authorities have
indicated that had the issue arisen, in practice they would have followed the
Commentaries to the Model TIEA, and it was never intended that a request
would only be processed if the name and address of the concerned person
was available. As a consequence of the Peer Review process, the Guernsey
competent authority has amended the Guide in December 2012 to clarify
the matter by replacing “always” with “always, if it is available”, noting that
“there are some circumstances when a valid request may be possible even
though the precise identity of the person is not held”. Similarly the internal
guidelines of the competent authority have also been amended to clarify this
issue. The Guernsey authorities indicate that in that case the formal notice
would indicate that the name of the taxpayer is not known.

254.  The internal guidelines also address the issue of the identification of
the third party supposed to be in possession of the requested information, in
a flexible way. The guidelines acknowledge that in a number of EOI requests,
the identity of that person may not be completely clear, and that this should
not be a ground for declining the request: attempts should be made to estab-
lish the correct identity using public record information, and records already
in the Income Tax Office possession.

Use of information gathering measures absent domestic tax interest
(ToR B.1.3)

255.  The information gathering powers of the competent authority are not
subject to Guernsey requiring such information for its own tax purposes. In
practice, no issues have, therefore, arisen.
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Compulsory powers (ToR B.1.4)

256. In addition to the power to issue notices mentioned above, the
Director of Income Tax can apply for a court order, and ask the Bailiff to
issue a search warrant (instead of making an order).

257.  First, the competent authority may ask the Royal Court to make
an order for the delivery of documents, information or explanations (sec-
tions 75E to 75H). The order can be issued against a taxpayer or a third party,
when they have not complied with a notice from the competent authority, or
the information or documents provided are false or incomplete. It can also
be issued when the competent authority is satisfied that there are reasonable
grounds for suspecting that if such a notice was served, it would not be com-
plied with, documents would be destroyed or falsified, or this would seriously
prejudice the performance of the Director’s functions.

258.  Second, pursuant to section 751 of the Income Tax Law, the compe-
tent authority can in serious cases ask the Bailiff (i.e. President of the Royal
Court) to issue a warrant, authorising him to enter and search premises, and
to seize documents. The Bailiff may issue such a warrant if he is satisfied that
a Court order has been made but there are reasonable grounds for suspecting
that it has not been complied with, or any information or document furnished
pursuant thereto is false, misleading, inaccurate or incomplete; or that there
are reasonable grounds for suspecting that if a Court order were made, it
would not be complied with, relevant documents would be destroyed or falsi-
fied, or the making of the order might significantly prejudice an inquiry.

259.  Failure to comply with a court order amounts to a contempt of court
punishable by a fine or imprisonment. Similarly, a person who obstructs the
search is punishable with a fine up to GBP 20 000 and/or imprisonment up
to one year.

Use of compulsory powers in practice

260.  Guernsey authorities indicated that in practice taxpayers and third
parties comply with requests to produce information for EOI purposes, and
there have been no instances in any EOI cases where sanctions (monetary
penalties or imprisonment) had to be imposed. However, such sanctions have
been applied in two domestic tax investigations against persons refusing to
provide information (in application of section 75L of the Income Tax Law).
Similarly, no court order or search and seizure warrant has been necessary to
compel the production of information in any EOI case to date.

261.  Guernsey’s EOI partners have not raised any issues with respect
to non-compliance by Guernsey taxpayers or third parties. The Guernsey
authorities have indicated that they would be ready to use these compulsory
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powers in EOI cases, should a taxpayer or third party refuse to provide the
requested information.

262.  As a matter of comparison, Guernsey’s tax authorities have not yet
sought court orders under the Income Tax Law in domestic cases either.
Nonetheless, the tax authorities have occasionally resorted to search and
seizure under other legislation (as a consequence of the involvement of the
Police in domestic criminal tax enquiries).

Secrecy provisions (ToR B.1.5)

Confidentiality rules — corporate secrecy

263.  Section A.l noted that some ownership and identity information is
confidential. The confidentiality of this information is sometimes lifted in
the Companies Law itself. For instance, a director’s residential address is not
freely publicly available in cases where the address in the register is a service
address. In those circumstances, disclosure of the address is permitted if
required by the Director of Income Tax for the proper exercise of his func-
tions (Guernsey Companies Law, section 151).

264.  For the other provisions, section 75M of the Income Tax Law lifts
the duty of confidentiality of any person imposed by statute, contract or
otherwise, to allow them to answer a notice for the production of documents
or information from the competent authority or a court order. Thus the con-
fidentiality obligation or restriction is not contravened by the making of a
disclosure pursuant to a notice, order or warrant as described in section B
above. Similarly, when the competent authority directs a person to not dis-
close to any person the existence of the notice, this person must comply with
this direction notwithstanding any contractual or other obligation to which
the person is subject (see section B.2 below).

265.  The competent authority can therefore have access to all the informa-
tion qualified as confidential in section A of this report. For instance resident
agents will have to disclose beneficial ownership information about a com-
pany to the competent authority even though the Companies Law does not list
the Director of Income Tax in the list of persons that have access to the infor-
mation (section 490). Section 75M also applies to accountants and auditors.

266.  As for attorney-client privilege in Guernsey and Alderney, sec-
tion 75D indicates that documents subject to the legal professional privilege
(and information contained therein) do not have to be disclosed to the Director
of Income Tax or pursuant to a court order. At the time of the Phase 1 review,
it was determined that the definition of attorney-client privilege in Guernsey
and Alderney covered any communication between a professional legal
adviser (i.e. advocate or solicitor) and his or her client, or between the legal
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49.

adviser or his or her client and any other person, made in connection with the
giving of legal advice or legal proceedings. Items held with the intention of
furthering a criminal purpose are not items subject to legal professional privi-
lege. This definition appears to include not only information enclosed within a
communication between an attorney and client but also within a communica-
tion between a client and another person who is not an attorney-at-law, which
is beyond the exemption for attorney-client privilege under the international
standard.

267.  During the on-site visit of the Phase 2 review, officials of the
Attorney General’s office in Guernsey confirmed that legal professional
privilege covers two broad circumstances, pursuant to the principles of
English common law: legal advice privilege and litigation privilege. In addi-
tion, it was clarified that communications between the client and a third party
would be protected only if made for the purpose of obtaining information
to be submitted to the client’s professional legal advisors for the “dominant
purpose” of obtaining legal advice on pending or contemplated litigation.
Examples of the types of documents which may be subject to litigation
privilege include witness statements, expert reports and copies of documents
made in the course of litigation. This interpretation, illustrated by a narrow
set of examples, is within the standard (and the Guernsey authorities have
provided local case law supporting the statement that Guernsey courts follow
the UK precedent on attorney-client issues).

268. In practice, the Guernsey authorities and Guernsey’s exchange of
information partners have indicated that no cases have occurred in practice
where information was requested from a lawyer or any other person subject
to a professional confidentiality obligation which was not supplied.

Bank secrecy

269. A customary/common law duty of confidentiality imposes an obli-
gation on banks to keep their customers’ affairs confidential. In addition,
the Banking Supervision Law provides for confidentiality with regards to
banking information under sections 43 to 45. Likewise, the Fiduciaries Law
also contains provision on confidentiality of information obtained by the
licensed fiduciaries under section 43.% Section 75M of the Income Tax Law
lifts the duty of confidentiality of banks and fiduciaries imposed by statute,
contract or otherwise, to allow them to answer a notice for the production of
documents or information from the competent authority or a court order. The
information gathering powers of the competent authority described above

In both laws, disclosure of information is permitted “for the purpose of enabling
or assisting a relevant supervisory authority in a country outside the Bailiwick to
exercise its functions” (section 44(f)).
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apply equally to banks, or any other financial institution, as they would do to
any other person who is subject to these provisions.

270.  Personal data is also protected under the Data Protection (Bailiwick
of Guernsey) Law, 2001, which incorporates the principles of the EU Data
Protection Directive (95/46/EC). Nevertheless, section 29 expressly exempts
personal data processed for the purpose of assessment or collection, within
or outside the Bailiwick, of any tax or duty or of any imposition of a similar
nature.

271.  As noted above under B.1.1, the competent authority’s recently
updated internal guidelines prescribe that formal notices to third parties
should include the name and address (or other identifying information if the
name is unknown) of the subject of the request. The Guernsey authorities
provided assurance that this amendment to the internal guidelines is a clari-
fication of Guernsey’s competent authority’s existing policy should an actual
EOI request have been received where the name or address (or both) had not
been available but other identifying information had been provided, together
with sufficient detail to clarify the foreseeable relevance of the request.
Guernsey’s authorities have confirmed that if an EOI partner requests infor-
mation on a bank account without providing the name of the account holder,
then the Guernsey competent authority would be able to take the appropriate
steps to obtain the information.

272.  In practice, as described in section ToR A.3.1 on the availability of
banking information, in the years 2009 through 2011, Guernsey received a total
of 32 requests, including 9 on banking information. In these nine instances,
bank information was accessed by the Competent Authority requesting infor-
mation primarily from the bank itself. Banks have in all cases provided the
requested information after having received a formal notice. The Guernsey
authorities attribute this to the fact that banks in Guernsey have extensive expe-
rience of dealing with Production Orders served on them by law enforcement
authorities, a procedure which has been in existence for a number of years.

Determination and factors underlying recommendations

Phase 1 Determination

The element is in place.

Phase 2 rating

Compliant.
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B.2. Notification requirements and rights and safeguards

The rights and safeguards (e.g. notification, appeal rights) that apply to persons in the
requested jurisdiction should be compatible with effective exchange of information.

Not unduly prevent or delay exchange of information (ToR B.2.1)

273.  Rights and safeguards should not unduly prevent or delay effective
exchange of information. For instance, notification rules should permit excep-
tions from prior notification (e.g. in cases in which the information request is
of a very urgent nature or the notification is likely to undermine the chance of
success of the investigation conducted by the requesting jurisdiction).

Notification and “tipping-off”

274.  The Income Tax Law contains no provisions requiring notification of
the person who is the object of a request for information. Guernsey confirmed
this in a letter released to all competent authorities of partner jurisdictions,
dealing with interpretation and practical matters surrounding its EOI agree-
ments (see below section C.1 on Exchange of Information Mechanisms). The
letter, dated 16 December 2011, stated that “...there is no provision within the
Guernsey Income Tax Law requiring [the Director] to notify the person who
is the subject of the TIEA request that [the Director] has received a request
relating to them”.

275.  On the contrary, the Income Tax Law expressly provides for the
possibility to prevent the taxpayer from being aware of the information
gathering activities taking place. The competent authority may direct a
third party to whom he requests information that he must not disclose to any
person (including the taxpayer) any information which is likely to prejudice
the inquiry to which the notice relates or the performance by the compe-
tent authority of his functions. Thus, for example, the competent authority
is able to require a bank to not disclose to the concerned account-holder
or his accountant that a request for information has been made. Failure to
comply with this obligation is punishable on summary conviction to a fine
up to GBP 20 000, unless the third party can show that he took all reason-
able precautions to avoid the disclosure (section 75B(4)). The same anti
tipping-off provision applies concerning court orders. The anti tipping-off
provision applied only to formal notices of section 75B(2) and not to requests
for voluntarily delivering information under section 75B(3). This has been
changed pursuant to an amendment made by the Income Tax (Guernsey)
(Amendment) (No. 2) Ordinance, 2012.
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276.  This provision is however subject to the appeal rights of the third
party to which the notice is made. In this case, the appeal is heard in court in
public and the taxpayer may be aware of the procedure.

277.  Whilst it is not a requirement of the Income Tax Law, the Director of
Income Tax has decided that where a request for information has been made
under an international agreement with another territory, he will only make a
direction that the third party is prevented from disclosing if:

» there is a similar “no tipping-off” provision in the domestic tax leg-
islation of the other territory (since June 2011 the Guide to Income
Tax Information Powers has clarified that the Director will consider
that there is a “no tipping-off™ provision if the other territory is not
required to name the person who is the subject of the request when
making a similar request for information in their own jurisdiction),

» that territory confirms that it would exercise that power if it received
a request for information from Guernsey, in similar circumstances,

» the other territory has specifically asked for the “no tipping-off”
direction to be made, and

» the other territory has confirmed that disclosure would seriously
prejudice the assessment or collection of tax in the other territory.

278.  This rule is in conformity with the OECD Model TIEA, which states
that the requesting jurisdiction must state that the request is in conformity
with its law and administrative practices. In practice, Guernsey has been
asked, on one occasion, in 2012 (just after the review period), to exercise the
“anti-tipping off” provision in relation to a request received under a TIEA
on the basis of the “serious prejudice” condition. Guernsey agreed and the
requested information was provided. Guernsey has never refused to apply
the anti-tipping off provision. The Guernsey authorities have advised that
they have had the same experience when the “anti tipping off” provision was
exercised in domestic tax investigations.

Appeal rights

279.  The Income Tax Law contains appeal rights to the Royal Court
against the decisions of the competent authority (section 75K). Any person to
whom the competent authority has given a notice may within 30 days apply
for the consent of the Bailiff to an appeal. The decision of the Bailiff may itself
be appealed against to the Court of Appeal within seven days. Guernsey’s
authorities explain that the Bailiff’s consent is required, in order to ensure that

50.  “A Guide to Income Tax Information Powers — what they are and when and how
they will be used”.
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appeals are not lodged on improper grounds®' or designed to delay or frustrate
the investigative powers of the competent authority. Ultimately, the decision
of the Royal Court can be appealed to the Court of Appeal.

280.  The notice of the competent authority is of no effect for so long as
the appeal is not decided upon by the Bailiff or the Court, unless the Court
decides otherwise, as provided in section 75K(12) of the Income Tax Law.

281.  During the course of the three year period under review, there were
two applications for the consent of the Bailiff to an appeal in EOI cases, and
none in domestic cases. In each case, the application led to the Income Tax
Office redrafting and re-issuing the notice, whereupon the application for
appeal was subsequently withdrawn. Guernsey officials explain that, with
experience, they have improved their drafting of formal notices in recent
years (see section C.5.2 on Organisational process and resources).

Determination and factors underlying recommendations

Phase 1 Determination

The element is in place.

Phase 2 rating

Compliant.

51. The main grounds for an appeal are that the decision to issue a notice was outside
the competent authority’s powers, beyond the scope of the law, or unreason-
able in law, or that a material error as to the facts had been made. These appeal
rights are the same for domestic and international tax purposes, albeit that the
last ground of appeal (“or that a material error as to the facts had been made”)
is, however, restricted in relation to notices issued under section 75C (relating to
EOI requests) by the provisions of section 75K (6)(b)(i) and (ii).
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C. Exchanging Information

Overview

282.  Jurisdictions generally cannot exchange information for tax purposes
unless they have a legal basis or mechanism for doing so. A jurisdiction’s
practical capacity to effectively exchange information relies both on having
adequate mechanisms in place as well as an adequate institutional frame-
work. This section of the report examines Guernsey’s®? network of exchange
of information agreements against the standards and the adequacy of its insti-
tutional framework to achieve effective exchange of information in practice.

283.  On 21 February 2002, Guernsey made a political commitment to co-
operate with the OECD initiative on transparency and effective exchange of
information. Since 2008, Guernsey has actively sought to extend its network
of EOI agreements, and by 2010 had signed 15 further agreements in addition
to the pre-existing agreement with the United States which was concluded in
2002. Subsequently, the number of EOI instruments more than doubled. In
total, Guernsey has signed TIEAs and DTCs with 40 jurisdictions, of which
30 are now in force (and Guernsey has completed its procedures with most of
the others). Guernsey continues to actively develop its EOI network, which
covers a significant number of relevant partners and has a number of agree-
ments finalised and awaiting signature.

284.  The TIEAs signed by Guernsey generally follow the OECD Model
TIEA and in the few instances where provisions are included which could be
seen to potentially have the effect of applying the agreement more narrowly
than the international standard, Guernsey’s competent authority provided
assurance to its treaty partners that such provisions will not be interpreted or
applied in such a manner (see below) and Guernsey no longer includes some

52.  As noted in the introduction, Guernsey and Alderney are a single jurisdiction
for taxation purposes. They have a single competent authority and all EOI
mechanisms cover Alderney; every reference to “Guernsey” therefore also covers
Alderney.
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of these provisions in newly negotiated instruments. In practice, these provi-
sions have not created any problems.

285.  The confidentiality of information exchanged with Guernsey is pro-
tected by obligations imposed under the TIEAs, as well as in its domestic
legislation (oath of secrecy), and is supported by sanctions for non-compliance.
However in practice the competent authority sometimes discloses to third
parties more than what is necessary for gathering the information and the
authorities are reconsidering their practice. The restrictions to exchange cer-
tain types of information in accordance with the international standards, such
as business or professional secrets, or information the subject of attorney-client
privilege, or where the disclosure of the information requested would be con-
trary to public policy, are also incorporated in domestic law as well as in its
TIEAs. No issues related to these matters have been raised in practice.

286.  During the three year period under review (2009 through 2011),
Guernsey received 32 requests for information from 8 different jurisdic-
tions, with a rapid increase, from 1 request in 2009, to 9 in 2010, and 22
in 2011. Guernsey’s main exchange of information partners are France, the
Netherlands, Sweden and the United Kingdom (under its DTC with Guernsey,
despite the fact that it does not meet the standard). Guernsey has been able to
respond to information exchange requests in a timely manner. Updates and
interim responses are commonly sent. Feedback from peers demonstrates that,
despite a high rate of requests for which clarifications are sought by Guernsey
before being processed (44%), very cooperative relationships between com-
petent authorities have meant efficient exchanges of information in practice.

C.1. Exchange of information mechanisms

Exchange of information mechanisms should allow for effective exchange of information.

287.  Guernsey* is signatory to TIEAs with 38 jurisdictions: Argentina,
Australia, Bahamas, Canada, Cayman Islands, Chile, China, Czech Republic,
Denmark, Faroe Islands, Finland, France, Germany, Greece, Greenland,
Iceland, India, Indonesia, Ireland, Italy, Japan, Latvia, Mexico, the
Netherlands, New Zealand, Norway, Poland, Portugal, Romania, St Kitts and
Nevis, San Marino, Seychelles, Slovenia, South Africa, Sweden, Turkey, the
United Kingdom and the United States.

288. It is also a signatory to DTCs with three jurisdictions: Jersey, Malta
and the United Kingdom. Guernsey’s DTCs with the United Kingdom and

53.  The TIEAs provide that “Guernsey’ means Guernsey, Alderney and Herm,
including the territorial sea adjacent to those islands, in accordance with inter-
national law.” They do not specify whether Jethou is included.
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Jersey, signed in 1952 and 1955 respectively, do not meet the international
standards, in particular because Guernsey’s competent authority cannot
exercise its information gathering powers to answer requests made based
under these treaties.> In practice, under these DTCs, Guernsey is unable to
provide information in response to requests by the United Kingdom or Jersey
for identity, accounting and banking information, if the entities concerned
are not required to file the related documents under Guernsey’s Income Tax
Law as such information would be outside the scope of the treaties. In prac-
tice, over the last three years, certain information could not be exchanged,
for example banking information or ownership information concerning
exempted entities, as well as some accounting information (which was not
available under taxation laws in Guernsey). This issue was solved with the
signature of a TIEA between Guernsey and the United Kingdom in 2009
which meets the international standards for EOL.

289.  On 16 December 2011, Guernsey released a letter to the competent
authorities of all its EOI partners, dealing with interpretation and practical
matters surroundings its TIEAs, including:

»  Guernsey’s interpretation of the Article on “Exchange of Information
on Request” in its TIEAs;

» clarifying the timescales in which EOI requests will be dealt with by
Guernsey;

* detailing the extent to which Guernsey is able to deal with EOI mat-
ters electronically;

*  Guernsey’s process and procedure for clarifying EOI requests from
treaty partners;

+ clarifying Guernsey’s policy on its “no tipping-off™ provision in its
Income Tax Law; and

» the contact details of the competent authorities of Guernsey and a
model template for requests.

54.  As mentioned on Part B above, those DTCs, which date from the 1950s, have
not been incorporated as “approved international agreement” by Ordinance
under domestic tax law. In any event, the provision on exchange of information
(Article 10) does not conform to the international standards as it does not follow
Article 26 of the Model Convention: “The taxation authorities of Guernsey and
[Jersey/the UK] shall exchange such information (being information available
under their respective taxation laws) as is necessary for carrying out the provi-
sion of this Arrangement or for the prevention of fraud or the administration of
statutory provisions against legal avoidance in relation to taxes which are the
subject of this Arrangement...”.
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290.  This letter, which is also available on the website of the Income Tax
Office (www.gov.gg/tiea), is further analysed in the sections below.

Other forms of information exchange

291.  In addition to exchanging information on request, since 2005,
Guernsey has agreed to implement measures equivalent to those contained
in the EU Directive on the Taxation of Savings Income (2003/48/EC). As a
result, Guernsey has entered into reciprocal bilateral agreements with each
EU Member State. Those agreements provide for (i) a withholding tax to
be levied in respect of interest and similar payments made to residents of
EU Member States or (ii) information to be exchanged automatically where
the taxpayer has made a voluntary disclosure. As from July 2011, Guernsey
moved to automatic exchange of information with the competent authority of
the jurisdiction in which the beneficial owners of such interest and similar
payments reside.

Foreseeably relevant standard (ToR C.1.1)

292.  The international standard for exchange of information envis-
ages information exchange upon request to the widest possible extent.
Nevertheless it does not allow “fishing expeditions”, i.e. speculative requests
for information that have no apparent nexus to an open inquiry or investiga-
tion. The balance between these two competing considerations is captured in
the standard of “foreseeable relevance” which is included in Article 1 of the
OECD Model TIEA set out below:*

The competent authorities of the Contracting Parties shall provide
assistance through exchange of information that is foreseeably
relevant to the administration and enforcement of the domestic
laws of the Contracting Parties concerning taxes covered by this
Agreement. Such information shall include information that is
foreseeably relevant to the determination, assessment and collec-
tion of such taxes, the recovery and enforcement of tax claims, or
the investigation or prosecution of tax matters.

293.  Guernsey’s TIEAs and its recent DTC with Malta provide for the
exchange of information that is “foreseeably relevant” for carrying out the
provisions of the Convention or of the domestic tax laws of the Contracting
States.

294.  Nonetheless, there are a number of provisions found in Guernsey’s

TIEAs which may have the effect of departing from the standard. In almost

55.  Article 26(1) of the Model Tax Convention contains a similar provision.
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all of Guernsey’s TIEAs (except for those with Canada, China, France, Japan,
and Turkey), a provision is included which provides: >

The [competent authority of the] requesting party shall only
make a request for information pursuant to this Article when it
is unable to obtain the requested information by other means,
except where recourse to such means would give rise to dispro-
portionate difficulty.

295.  Whilst similar, this is an important variation on the statement
required by Article 5(5)(g) of the OECD Model TIEA, which refers to
“all means available in its own territory”. Under the wording contained in
Guernsey’s TIEAs, this could capture other means including, e.g. TIEAs with
other jurisdictions. That is, it may have the effect that until a requesting party
has sought the information from its other relevant EOI partners, it may not
make an EOI request to Guernsey. Guernsey’s authorities do not interpret the
language in this way, however; and to make the position clear, the letter of
clarification of 16 December 2011 by the competent authority to all current
and prospective TIEA partners confirmed this.

296.  The letter of clarification between competent authorities reads, in
part:

It is ... theoretically conceivable that a person may interpret the
Article “Exchange of Information on Request” as requiring the
requesting Party to use all its TIEAs with other jurisdictions
before the requesting Party could exercise its rights under the
TIEA with Guernsey.

For the avoidance of doubt, I wish to clarify that, in such TIEAs,
I do not interpret the first reference in the TIEA in any wider
context... than contained in the Article [5 of the Model TIEA] on
the “Possibility of Declining a Request”.

297.  The Guernsey TIEA request template requested TIEA partners to
confirm that “all reasonable measures have been pursued in our territory”...
The assessment team found that at no time, to date, has an issue arisen in
relation to any particular request for EOI in connection with the interpreta-
tion of these terms.

298.  Guernsey’s authorities have also indicated that they have developed
a new Model request template that is now being used (but is not a mandatory

56. In addition to this wording, all the TIEAs signed by Guernsey also require
the requesting party to make a statement to this effect which is equivalent to
Article 5(5)(g) of the OECD Model TIEA.
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requirement), which specifies that the requesting party must have used all
means “within its own territory”.

299.  Under most of the TIEAs concluded by Guernsey, the requested
party is under no obligation “to provide information which is neither held
by the authorities nor in the possession of nor obtainable by persons who are
within its territorial jurisdiction”. The relevant provisions under those TIEAs
use the words “obtainable by” instead of the expression “in control of” used
in Article 2 of the OECD Model TIEA. Guernsey’s authorities have assured
that their official interpretation of the words “obtainable by” in place of
“control of” does not reduce EOI and it may actually widen its effectiveness.
The words “in control of” are missing from Article 2 of the TIEA between
Guernsey and the United States. In its TIEAs with Chile, France and Turkey,
Guernsey includes all three terms: “in the possession of or in the control of or
obtainable by”. No issue has arisen in practice in relation to any request for
EOI in connection with the interpretation of these terms.

300. In all other regards, the TIEAs concluded by Guernsey meet the
“foreseeably relevant” standard set out above and described further in the
Commentary to Article 1 of the OECD Model TIEA.

301.  In practice, Guernsey, in its letter dated 16 December 2011, invited
all its TIEA partners to use its model template when making a request. The
template requires, in conformity with Article 5(5) of the Model TIEA, that
the requesting jurisdiction provides certain information to demonstrate the
foreseeable relevance of the information requested: the identity of the person
under examination or investigation and of the person believed to be in posses-
sion or control of the information; a statement of the information or documents
sought, including the format in which to provide it; the tax purpose for the
request; grounds to believe that the information is available in Guernsey; a
statement of conformity with the laws of the applicant party; and a statement
on measures pursued domestically.

302. The template also requests from the applicant jurisdiction that it
provides the reasons why the information requested is considered to be
foreseeably relevant to the tax administration and enforcement within its
territory, with respect to the person identified, meaning a summary of rel-
evant details of the examination or investigation which indicates that the
information requested is foreseeably relevant. Guernsey’s competent author-
ity highlights that the use of the template is optional and presents a “best
case” situation (as confirmed in the EOI Manual used by the EOI officers in
Guernsey). It appears that use of Guernsey’s request template enables infor-
mation to be exchanged more efficiently in some cases.

303.  In cases where Guernsey is of the view that the content of the request,
the circumstances that led to a request, or foreseeable relevance of the
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requested information are not clear, its competent authority routinely seeks
clarifying or additional information from the requesting jurisdiction (to date,
this has occurred in 44% of the requests received) in order to be able to action
the request. The requested information affected by the clarification is gathered
only after a response to the clarifications sought is received. A partner in par-
ticular questioned the extent of some requests for clarification and their impact
on the response time. In this case, the partner had to provide extracts from its
tax law and explain the tax rules applicable in its jurisdiction, for Guernsey to
ascertain the nexus between the information requested and the application of
the law. It is expected that as the relationship between Guernsey and this peer
is built up, the number of requests for clarification will reduce in future and
the effectiveness of their cooperation will be further improved.

304.  Finally, the template for TIEA requests used during the period under
review asks the requesting party to provide the name and address of the
taxpayer and the name and address of the holder of information. In practice,
Guernsey accepts elements less precise to identify third persons. As noted
above under section B.1. Guernsey’s authorities have confirmed that their
practice is to accept identification elements that may not be as precise as a
name and address. The new TIEA template now makes clear that as many
fields as possible (not necessarily all) should be completed.

305.  Guernsey’s authorities have advised that in two EOI requests from a
peer there are ongoing discussions regarding the ability to exchange the informa-
tion. One case relates to the foreseeable relevance of the requested information,
in light of the information the Guernsey authorities initially obtained, and the
other case (which falls out of the period currently under review) relates to an
issue of the entry into force provisions of the TIEA. Guernsey and the relevant
peer are in discussions with a view to resolving the issues.

In respect of all persons (ToR C.1.2)

306.  For exchange of information to be effective it is necessary that a
jurisdiction’s obligations to provide information is not restricted by the resi-
dence or nationality of the person to whom the information relates or by the
residence or nationality of the person in possession or control of the infor-
mation requested. For this reason the international standard for exchange of
information envisages that exchange of information mechanisms will provide
for exchange of information in respect of all persons.

307. A number of Guernsey’s TIEAs do not contain under Article 1 the
wording “with respect to persons liable [or subject] to such taxes”. Never-
theless, it is noted that the personal scope of those TIEAs is not restricted to,
but rather includes, information related to such persons. Therefore, it can be
concluded that none of Guernsey’s TIEASs is restricted to certain persons such
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as those considered resident in or nationals of one of the contracting juris-
dictions, or precludes the application of EOI provisions in respect to certain
types of entities.

308.  Article 26(1) of the Model Tax Convention indicates that “the exchange
of information is not restricted by Article 17, which defines the scope of
application of the Convention and indicates that it applies to persons who are
residents of one or both of the Contracting States. Guernsey’s recent DTC with
Malta contains this language.

309. In practice, no difficulties have arisen with respect to this issue, relat-
ing to agreements which meet the international standards.

Obligation to exchange all types of information (ToR C.1.3)

310.  Jurisdictions cannot engage in effective exchange of information if
they cannot exchange information held by financial institutions, nominees or
persons acting in an agency or a fiduciary capacity. Both the OECD Model
Convention and the OECD Model TIEA, which are primary authoritative
sources of the standards, stipulate that bank secrecy cannot form the basis for
declining a request to provide information and that a request for information
cannot be declined solely because the information is held by nominees or
persons acting in an agency or fiduciary capacity or because the information
relates to an ownership interest.

311. The TIEAs concluded by Guernsey (under Article 4.4 or 5.4), and its
recent DTC with Malta, explicitly forbid the requested jurisdiction to decline
to supply the information requested solely because it is held by a financial
institution, nominee or person acting in an agency or a fiduciary capacity, or
because it relates to ownership interests in a person.

312.  In practice, no difficulties have arisen with respect to this issue, relat-
ing to Agreements which meet the international standards.

Absence of domestic tax interest (ToR C.1.4)

313.  The concept of “domestic tax interest” describes a situation where a
contracting party can only provide information to another contracting party
if it has an interest in the requested information for its own tax purposes. A
refusal to provide information based on a domestic tax interest requirement
is not consistent with the international standard. EOI partners must be able
to use their information gathering measures even though invoked solely to
obtain and provide information to the requesting jurisdiction.

314.  All of the TIEAs concluded by Guernsey (usually under Article 4.2
or 5.2) explicitly permit the information to be exchanged, notwithstanding
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that it may not be required for a domestic tax purpose. Similarly, Guernsey’s
domestic powers to access relevant information are not constrained by a
requirement that the information must be required for a domestic tax purpose.

315.  In line with Article 26(4) of the Model Tax Convention, Guernsey’s
recent DTC with Malta contains explicit provisions obliging the contracting
parties to use information-gathering measures to exchange requested infor-
mation without regard to a domestic tax interest.

316.  In practice, no difficulties have arisen with respect to this issue, relat-
ing to Agreements which meet the international standards.

Absence of dual criminality principles (ToR C.1.5)

317.  The principle of dual criminality provides that assistance can only be
provided if the conduct being investigated (and giving rise to the information
request) would constitute a crime under the laws of the requested country if
it had occurred in the requested country. In order to be effective, exchange of
information should not be constrained by the application of the dual criminal-
ity principle.

318.  None of the TIEAs, nor the recent DTC with Malta, concluded by
Guernsey apply the dual criminality principle to restrict the exchange of
information.

319.  Inpractice, no difficulties have arisen with respect to this issue.

Exchange of information in both civil and criminal tax matters
(ToR C.1.6)

320.  Information exchange may be requested both for tax administration
purposes and for tax prosecution purposes. The international standard is not
limited to information exchange in criminal tax matters but extends to infor-
mation requested for tax administration purposes (also referred to as “civil
tax matters”).

321.  All of the TIEAs and the recent DTC with Malta concluded by
Guernsey explicitly or implicitly provide for the exchange of information in
both civil and criminal tax matters.

322.  In practice, Guernsey’s authorities have advised that they have
exchanged information in both civil and criminal tax matters and no difficul-
ties have arisen with respect to this issue (except to the extent that in some
cases it has been necessary to enter into discussion with the requesting Party
to clarify whether a case was criminal or civil in nature).
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Provide information in specific form requested (ToR C.1.7)

323.  In some cases, a Contracting State may need to receive information
in a particular form to satisfy its evidentiary or other legal requirements.
Such forms may include depositions of witnesses and authenticated copies
of original records. Contracting States should endeavour as far as possible to
accommodate such requests. The requested State may decline to provide the
information in the specific form requested if, for instance, the requested form
is not known or permitted under its law or administrative practice. A refusal
to provide the information in the form requested does not affect the obligation
to provide the information.

324.  All of the TIEAs concluded by Guernsey (under Article 4.3 or 5.3)
allow for information to be provided in the specific form requested, i.e. the
form of depositions of witnesses (except for Japan) and authenticated copies
of original records, to the extent allowable under the requested jurisdiction’s
domestic laws. There are no restrictions in Guernsey’s recent DTC with
Malta or laws that would prevent it from providing information in a specific
form.

325.  In practice, Guernsey is prepared to provide information in the
specific form requested to the extent permitted under Guernsey law and
administrative practice, and had for instance provided authenticated copies of
original documents when requested. No difficulties have arisen with respect
to this issue.

In force (ToR C.1.8)

326.  Exchange of information cannot take place unless a jurisdiction has
EOI arrangements in force. Where EOI arrangements have been signed, the
international standard requires that jurisdictions must take all steps necessary
to bring them into force expeditiously.

327.  Guernsey has signed agreements which allow for the exchange of
information for tax purposes with 40 partners. Of the 38 TIEAs and 3 DTCs
(there being both a DTC and TIEA with the United Kingdom), 30 are now
in force. As regards the agreements not in force (9 TIEAs and the 1 recent
DTC), Guernsey has completed all domestic steps necessary to bring these
into force except for its recently concluded agreements with Chile and Malta.
The status of Guernsey’s agreements is set out in Annex 2.

Be given effect through domestic law (ToR C.1.9)

328.  For information exchange to be effective the parties to an exchange
of information arrangement need to enact any legislation necessary to comply
with the terms of the arrangement.
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329.  The United Kingdom has constitutional responsibility for the defence
and international relations of the Crown Dependencies. However, in certain
circumstances, the Crown Dependencies may be authorised to represent their
own interests internationally by a process of entrustment, through letters of
entrustment from the UK Government. A Letter of Entrustment is a formal
means by which Her Majesty’s government transfers the competence to
conclude international agreements to Guernsey. To date, this has occurred in
relation to the process of concluding Guernsey’s agreements with the 27 EU
Member States in accordance with the Directive on the Taxation of Savings
Income (2003/48/EC) and for the purposes of concluding TIEAs with OECD,
G20 and EU members, as well as jurisdictions that have substantially imple-
mented the internationally agreed tax standard according to the Progress
Report. New letters of entrustments can be solicited to conclude DTCs or
TIEAs with other jurisdictions.

330.  Section 75C(4) of the Income Tax Law indicates that an EOI agreement
or arrangement made between the States of Guernsey and the government
of another territory is considered as “approved” when it is “specified... by
Ordinance of the States”. Guernsey’s authorities explain that this Ordinance is
usually enacted as part of the ratification process upon signing of the TIEA or
DTC. All Guernsey’s EOI arrangements, except for its TIEA with Chile and its
DTC with Malta have been approved by an Ordinance and are therefore con-
sidered “approved international agreements” under section 75C of the Income
Tax Law.

Determination and factors underlying recommendations

Phase 1 Determination

The element is in place.

Factors underlying

recommendations Recommendations
The DTC between Guernsey and Guernsey should sign and bring
Jersey only provides for the exchange | into force a revised DTC with
of information which is available to Jersey which includes exchange of

the competent authorities under their | information provisions in line with
respective income tax laws. A revised | Article 26 of the Model Convention,
DTC, which has been negotiated, is or equivalent to those contained in
expected to be signed shortly. Guernsey’s TIEAs.

Phase 2 rating

Compliant.
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C.2. Exchange of information mechanisms with all relevant partners

The jurisdictions’ network of information exchange mechanisms should cover
all relevant partners.

331.  Ultimately, the international standard requires that jurisdictions
exchange information with all relevant partners, meaning those partners
who are interested in entering into an information exchange arrangement.
Agreements cannot be concluded only with counterparties without economic
significance. If it appears that a jurisdiction is refusing to enter into agree-
ments or negotiations with partners, in particular ones that have a reasonable
expectation of requiring information from that jurisdiction in order to prop-
erly administer and enforce its tax laws it may indicate a lack of commitment
to implement the standards.

332.  In application of its policy decision to expand its EOI network,
Guernsey wrote in 2010 to all OECD, G20, EU (as well as some other rel-
evant) jurisdictions, with which it did not already have a DTC or a TIEA,
inviting those jurisdictions to enter into negotiations. Of the 38 TIEAs
Guernsey signed, 35 are with Global Forum members, including 15 G20
countries. In addition, TIEA negotiations have been held with 28 Global
Forum jurisdictions, two of which are G20 countries), and DTC negotiations
have been held with nine jurisdictions (all of which are Global Forum mem-
bers) (see Annex 2). Requests by Guernsey to negotiate TIEAs were declined
or have not been responded to by three jurisdictions. In addition, Guernsey
has approached a number of jurisdictions to propose the negotiation of a
TIEA or DTC and five jurisdictions have responded that they are consider-
ing Guernsey’s offer. Guernsey publishes, and regularly updates, on its tax
administration website “Guernsey’s policy on Tax Information Exchange
Agreements (TIEAs) and Double Taxation Agreements (DTCs)”, which
details its negotiation programme.

333,  Comments were sought from the jurisdictions participating in the
Global Forum in the course of the preparation of this report, and no jurisdic-
tion advised the assessment team that Guernsey had refused to negotiate or
conclude a TIEA with it.
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Determination and factors underlying recommendations

Phase 1 Determination

The element is in place.

Factors underlying
recommendations Recommendations

Guernsey should continue to develop
its EOI network with all relevant
partners.

Phase 2 rating

Compliant.

C.3. Confidentiality

The jurisdictions’ mechanisms for exchange of information should have adequate
provisions to ensure the confidentiality of information received.

334.  Governments would not engage in information exchange without the
assurance that the information provided would only be used for the purposes
permitted under the exchange mechanism and that its confidentiality would
be preserved. Information exchange instruments must therefore contain
confidentiality provisions that spell out specifically to whom the information
can be disclosed and the purposes for which the information can be used.
In addition to the protections afforded by the confidentiality provisions of
information exchange instruments, jurisdictions with tax systems generally
impose strict confidentiality requirements on information collected for tax
purposes.

Information received: disclosure, use, and safeguards (ToR C.3.1)

335. The TIEAs and recent DTC concluded by Guernsey meet the stand-
ards for confidentiality including the limitation on disclosure of information
received and use of the information exchanged, which are reflected in
Article 26(2) of the Model Tax Convention and Article 8 of the OECD Model
TIEA. These confidentiality obligations form part of Guernsey’s domestic
law by the incorporation of Guernsey’s TIEAs into its domestic law, and are
also reflected in specific domestic provisions.

336.  Treaty obligations are complemented by domestic law. All persons
who are concerned with tax matters in Guernsey are required, under sec-
tion 206 of the Income Tax Law, to take an oath of secrecy. A person violating
the oath is guilty of an offence and liable on conviction to imprisonment for
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a term not exceeding six months and/or to a fine not exceeding GBP 5 000.
The secrecy obligation does not prevent, however, the competent authority
exchanging information with any person, body or authority for the purposes
of a TIEA, pursuant to section 205(3) of the Income Tax Law. In addition to
the confidentiality duties described above, the use and disclosure of informa-
tion by the Income Tax Office is governed by Guernsey’s Data Protection
Law and the Code of Practice on Data Protection.”” These laws cover all
the basic principles necessary for an adequate level of protection for natural
persons, including laying down specific rules concerning processing of sensi-
tive data. The application of these standards is guaranteed by judicial remedy
and by independent supervision carried out by the authorities, such as the
Data Protection Commissioner, invested with powers of investigation and
intervention. These laws incorporate the principles of the EU Data Protection
Directive (95/46/EC), which provides that data cannot be transferred to a ter-
ritory that does not have adequate protection of personal data.

337.  The confidentiality obligations have some exceptions, primarily in
relation to the States Social Security Department (Income Tax Law, sec-
tion 206A). Law Enforcement may request information held by the Director of
Income Tax if the disclosure is made for the purpose of facilitating the carry-
ing out of the functions of an intelligence service or any criminal investigation
or proceeding in the Bailiwick or elsewhere. Information so disclosed may
not be further disclosed except with the consent of the Director of Income
Tax (Disclosure (Bailiwick of Guernsey) Law, 2007 (“the Disclosure Law™)).
Guernsey’s competent authority has confirmed that information relating to a
request made under an international agreement would not be disclosed to Law
Enforcement, under the Disclosure Law, unless the consent of the requesting
Party has been obtained. Even once information is then shared, further onward
disclosure would only occur with the consent of the relevant competent
authority (which would necessitate a further reference back to the originating
requesting Party). There have been no such cases to date in practice, however.

All other information exchanged (ToR C.3.2)

338.  Confidentiality rules should apply to all types of information
exchanged, including information provided in a request, information transmit-
ted in response to a request and any background documents to such requests.

339.  The confidentiality provisions in Guernsey’s EOI agreements and
domestic law do not draw a distinction between information received in
response to requests and information forming part of the requests themselves.

57.  www.gov.gg/CHttpHandler.ashx?1d=2502&p=0
WwWw.gov.gg/ccm/treasury-and-resources/income-tax/website/publications/codes-
of-practice/data-protection.en.
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Ensuring confidentiality in practice

340.  Physical security is secured in Guernsey by means that all exchanges
of information are made or received through the competent authority, and the
administrative process of obtaining and collating information is delegated
to a restricted number of EOI officers (see further section C.5 below). These
officers are all within the Income Tax Office Compliance and Investigation
Unit (CIU), which consists of 4/5 staff, and is separate from the Income Tax
Office’s (ITO) other functions. The competent authority’s internal guidelines
remind EOI officers of their confidentiality duty and related sanction in
case of breach. Guidelines also stress that strict control of the information
exchanged should be maintained throughout each stage of the process.

341.  Access to premises is secured in Guernsey: the CIU is housed within
the Income Tax building, which is a building exclusive to use by officers of
the Department. Members of the public are not authorised to enter the build-
ing except for limited reception areas, unless accompanied at all times by
ITO officers.

342.  All records relating to EOI are kept on files separate from the other
income tax files, so that it is not available to ITO staff generally and will be
restricted only to those persons within the CIU, who each have a unique user
ID and password in the case of electronic data. The files with hard copies of
correspondence and documents are retained within the CIU in a locked cabi-
net. With respect to all files stored electronically, all correspondence between
the competent authorities and the Guernsey subject regarding the exchange of
information are retained in a separate electronic file only available to mem-
bers of the CIU. Guernsey’s servers are secure and firewalled. In some cases,
where large amounts of information is received, that information is retained
on the ITO’s general electronic document management system, for ease of
reference in case of query, but access to this is only available to a restricted
number of officers, all within the CIU. In this way, it is not possible for any
other ITO staff to access EOI information.

343.  To perform their access power functions, the Guernsey competent
authority discloses part of the information provided in the EOI request to the
person from whom the information is requested. The “informal approach”
letters and formal notices will include in particular the legal basis for the
request, the type of request (investigation, assessment of taxes, etc.), the taxes
covered and the identity of the person subject of the request. The template for
formal notices indicates that the following information should be included in
the notice:

*  “The request has been made by the authorised authority designated as
the competent authority for the purposes of the relevant Agreement
between Guernsey and the [insert Requesting Authority].
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* The request relates to the [enter nature of request], which is in
accordance with Article [enter number] of the relevant Agreement,
[in relation to [the] person(s) whose liability to [enter name of coun-
try] tax is being enquired into, or is being enforced or sought to be
enforced (hereinafter referred to as the “Taxpayer(s)”’)] OR [in rela-
tion to [the] person(s) where prosecution is being sought (hereinafter
referred to as the “Taxpayer(s)”)].

* The request relates to [enter relevant tax], which is in accordance
with Article [enter number] of the relevant Agreement.

344.  Guernsey’s authorities have explained that this was considered to be
the minimum level of information which is required to satisfy the provisions
of section 75C(2) of the Income Tax Law, and that they do not provide any
information which may be considered to breach the confidentiality Article
of the international agreements. In particular, Guernsey’s authorities indi-
cate that using the text provided by the requesting Party is restricted to the
details of the actual information/documents required from the Guernsey
person who is believed to be in possession of the information/documents. The
internal guidelines specify that when detailing the information the person is
required to produce, the EOI officer could simply copy from the text of the
request itself (as far as possible), having agreed the relevant sections of the
text with the requesting Party. This practice is followed to ensure that there is
no misinterpretation of what the requesting Party is actually seeking by the
Guernsey competent authority using alternate language.

345.  The amount of information that the Guernsey competent author-
ity discloses to the information holder in such EOI notices as a matter of
policy may cause concern with respect to ensuring the confidentiality of
requests for information. The Model TIEA and the Model Convention, upon
which the EOI agreements of Guernsey are patterned, state as the basic
position that any information received by a jurisdiction under EOI must be
treated as confidential or secret, and “may be disclosed only to persons or
authorities (including courts and administrative bodies) in the jurisdiction
of the Contracting Party concerned with the assessment or collection of, the
enforcement or prosecution in respect of, or the determination of appeals in
relation to, the taxes covered by this Agreement...” The commentary to the
Model TIEA explains that the wording of Article 8 permits the communica-
tion of the information to the taxpayer, his proxy or to a witness. It is noted
that this permission does not include the communication of the information
to a third party (even if he/she is the holder of the requested information).

346.  As a matter of practicality, it is generally accepted that a requested
jurisdiction needs to disclose information contained in an EOI request as
necessary for the requested jurisdiction to gather and provide the requested
information to the requesting jurisdiction. However, the amount of
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information that needs to be provided may vary depending on the circum-
stances of each case, including, for example, the type or form of information
requested or from whom the information is sought. For example, it may
not be necessary for the person who is served an EOI notice to know the
identity of the EOI partner’s taxpayer in all cases in order to produce the
information sought, for instance when accounting records of an entity are
requested. The systematic disclosure of such information, which is not oth-
erwise public information, is therefore not in accordance with the principle
that the information contained in an EOI request should be kept confidential.
The Guernsey authorities are encouraged to ensure that the confidentiality of
information contained in EOI requests is adequately protected.

347.  The confidentiality of information is ensured during the transmission
of information exchanged. All information exchanged by Guernsey is treaty
stamped before dispatch to the requesting Party, to indicate that it has been
obtained under statutory information gathering powers for the purposes of an
EOI instrument with a foreign tax jurisdiction.

348.  Guernsey, when exchanging information via mail will always use a
courier service including a tracking system. Guernsey also utilises electronic
means, e.g. for the purpose of corresponding with partners using encrypted
e-mails and CD-Rom. EOI partners who agree to use electronic means of
communication are noted on Guernsey’s competent authority contact details
spreadsheet.

349.  Where the e-mail correspondence relates to seeking clarification of
the EOI request with the TIEA/DTC partner, it is possible that such e-mail
correspondence may, at the request of the requesting Party, be carried out
without encrypting the e-mail. In such cases the content will always be
anonymised. Guernsey’s separate secure email address for such e-mails,
eoi@gov.gg, is a dedicated e-mail used only for the exchange of informa-
tion function carried out within the CIU. Access to this e-mail address is
restricted to only the Director, Deputy Directors (as competent authorities)
and the officers within the CIU (who are permitted to deal with the practi-
cal aspects of EOI requests). Guernsey’s EOI partners are asked to email the
password to unlock the encrypted document separately to one of the offic-
ers in the CIU who is delegated to deal with the practical aspects of TIEA
requests (so that the encrypted document and the password are not sent to the
same e-mail address).

350.  The letter of clarification sent to all TIEA partners by Guernsey in
December 2011 provided full details on Guernsey’s ability to correspond by
electronic means and its security requirements.
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351.  In practice, there have been no cases in which information received
by the competent authority from an EOI partner has been disclosed other than
in accordance with the terms under which it was provided.

Determination and factors underlying recommendations

Phase 1 Determination

The element is in place.

Phase 2 rating

Compliant.

Factors underlying

recommendations Recommendations
The systematic disclosure to third Guernsey should not disclose to third
parties of details that are not parties information that is not needed

necessary for gathering the requested | to obtain the information requested.
information is not in accordance

with the principle that information
contained in an EOI request should be
kept confidential.

C.4. Rights and safeguards of taxpayers and third parties

The exchange of information mechanisms should respect the rights and
safeguards of taxpayers and third parties.

Exceptions to requirement to provide information (ToR C.4.1)

352.  The international standard allows requested parties not to supply
information in response to a request in certain identified situations where an
issue of trade, business or other listed secret may arise.

353.  Among other reasons, an information request can be declined where
the requested information would disclose confidential communications pro-
tected by the attorney-client privilege. Attorney-client privilege is a feature of
the legal systems of many jurisdictions. However, communications between
a client and an attorney or other admitted legal representative are, generally,
only privileged to the extent that the attorney or other legal representative
acts in his or her capacity as an attorney or other legal representative. Where
attorney-client privilege is more broadly defined it does not provide valid
grounds on which to decline a request for exchange of information. To the
extent, therefore, that an attorney acts as a nominee shareholder, a trustee,
a settlor, a company director or under a power of attorney to represent a
company in its business affairs, exchange of information resulting from and
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relating to any such activity cannot be declined because of the attorney-client
privilege rule.

354.  The limits provided for in the OECD Model TIEA on information
which can be exchanged are included in each of the TIEAs concluded by
Guernsey. That is, information which is subject to legal privilege; which
would disclose any trade, business, industrial, commercial or professional
secret or trade process; or which would be contrary to public policy, is not
required to be exchanged. The recently concluded DTC with Malta is equally
consistent with Article 26 of the Model Tax Convention.

355. In respect of rights and safeguards of persons, the OECD Model
TIEA provides that they remain applicable “to the extent that they do not
unduly prevent or delay effective exchange of information”. The majority
of Guernsey’s TIEAs employ this wording. Some of the TIEAs signed by
Guernsey*® provide that a requested party “shall use its best endeavours” to
ensure that they do not so unduly prevent of delay effective EOI. Similarly,
two of its agreements, with the Czech Republic and Germany, provide that
“the rights and safeguards secured to persons by the laws or administrative
practice of the requested Party remain applicable.” Finally, the TIEAs with
Portugal, Romania, Saint Kitts and Nevis, the United Kingdom and the United
States do not make any provision to circumscribe rights and safeguards found
in domestic law. Nevertheless, it is unlikely that this variation will materially
affect the exchange of information to the international standards.

Ensuring rights and safeguards in practice

356.  Guernsey officials have confirmed that these variations do not mate-
rially affect the exchange of information to the standard. No issues in relation
to the rights and safeguards of taxpayers and third parties have been encoun-
tered in practice, nor have they been raised by any of Guernsey’s exchange of
information partners.

Determination and factors underlying recommendations

Phase 1 Determination

The element is in place.

Phase 2 rating

Compliant.

58.  With Argentina, Australia, Bahamas, Canada, Cayman Islands, Greece,
Indonesia, Netherlands, New Zealand, San Marino, Seychelles South Africa and
Turkey.
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C.5. Timeliness of responses to requests for information

The jurisdiction should provide information under its network of agreements
in a timely manner.

Responses within 90 days (ToR C.5.1)

357.  In order for exchange of information to be effective, it needs to be
provided in a timeframe which allows tax authorities to apply the informa-
tion to the relevant cases. If a response is provided but only after a significant
lapse of time, the information may no longer be of use to the requesting
authorities. This is particularly important in the context of international
cooperation as cases in this area must be of sufficient importance to warrant
making a request. Article 5(6) of the OECD Model TIEA provides that:

The competent authority of the requested Party shall forward the
requested information as promptly as possible to the applicant
Party. To ensure a prompt response, the competent authority of
the requested Party shall:

a) Confirm receipt of a request in writing to the competent
authority of the applicant Party and shall notify the competent
authority of the applicant Party of deficiencies in the request, if
any, within 60 days of the receipt of the request;

b) If the competent authority of the requested Party has been unable
to obtain and provide the information within 90 days of receipt
of the request, including if it encounters obstacles in furnishing
the information or it refuses to furnish the information, it shall
immediately inform the applicant Party, explaining the reason for
its inability, the nature of the obstacles or the reasons for its refusal.

358.  Guernsey’s TIEAs with the Bahamas, Cayman Islands, Latvia,
Poland, Seychelles, and Slovenia use the wording of the Model TIEA.
Guernsey’s agreement with Greece adds that the Parties should provide the
information no later than 6 months following the date of confirmation of
receipt of the request, provided that where circumstances require; both com-
petent authorities may agree on a longer deadline.

359.  The majority of Guernsey’s TIEAs do not require the provision of
request confirmations, status updates or the provision of the requested infor-
mation, within the timeframes foreshadowed in Article 5(6) of the OECD
Model TIEA. Instead, they provide that the requested Party shall use its best
endeavours to forward the requested information to the requesting Party:
(1) “with the least possible delay” (ii) “with the least reasonable delay (iii) “as
soon as possible”; or (iv) “as promptly as possible”.
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360.  Guernsey’s DTCs and its TIEAs with China, Japan, and the United
States do not contain any provisions at all relating to the timeframe for the
provision of request confirmations, status updates or the provision of the
requested information.

361.  There appear to be no legal restrictions on the ability of Guernsey’s
competent authority to respond to requests within 90 days of receipt by pro-
viding the information requested or by providing an update on the status of
the request.

362.  In the letter sent by Guernsey’s competent authority on 16 December
2011 to all current and prospective EOI partners which is available on its
website (see section ToR C.1.1 Foreseeably relevant standard), timelines are
outlined: “The timescales included in the OECD Model TIEA are ... used as
the basis for determining the timescales for dealing with all requests. Indeed,
our internal guidelines are in fact more stringent than the OECD guidelines”.
The letter clarifies Guernsey’s objectives and practice, regardless of the pro-
visions of the TIEA. Guernsey’s competent authority acknowledges receipt of
requests within 5 working days, sends letters of clarification or advising of a
deficient or invalid request within 30 days, and sends a status update within
90 days of receipt of a “complete” request. Guernsey states that a request is
considered complete when all the clarifications sought have been given. This
could lead to some misunderstandings where the Partner counts the time
from the date when the first letter of request is sent to Guernsey.

Responses and status updates within 90 days in practice

363.  During the period 2009 through 2011, Guernsey received 32 requests
for information® from 8 different jurisdictions. In each case, Guernsey sent
an acknowledgement of receipt of the request within 5 days. Guernsey has
declined to provide information for three requests made under a TIEA that
was not yet in force.

364.  According to Guernsey’s records, Guernsey was in a position to
provide a final response within 90 days of the receipt of a complete request
(i.e. that includes clarifying information requested from Guernsey, see below)
with respect to all EOI partners save one. In that case the majority of the
information was exchanged within the 90 day period and the remaining infor-
mation was exchanged within a 95 day period. In this one case, the Guernsey
person (to whom a formal Notice requiring the documents and information
had been served) required further time to research their archives and to
clarify matters concerning the content of the formal Notice. In this case, a

59.  Unlike some jurisdictions, Guernsey considers a request is regarded as a single
request irrespective of the number of persons involved.
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status update letter was sent shortly after the 90 day time limit and with that
letter the Director provided all of the documents and information obtained to
that date. The outstanding information was then obtained shortly thereafter
and the full exchange of all of the requested documents/information was com-
pleted within 95 days. In one case, the partner did not consider that Guernsey
answered fully and the two competent authorities have discussed and identi-
fied a way to address the situation.

365.  Guernsey’s practice to take into account “complete” requests as a
starting point of its statistics for response time, instead of the initial request
letter, triggers some discrepancy between the statistics of the Guernsey com-
petent authority and those of some partners. However, Guernsey was always
able to provide the information requested within 180 days of the receipt of the
initial request, whether complete or not (but see paragraph 306 regarding one
case which is still under reconsideration as the competent authorities had to
meet to clarify some misunderstandings on the request).

Clarification issues

366.  Guernsey has sought clarifications from the requesting Party in
14 out of 32 EOI requests received in the period under review (in 3 other
cases, the TIEA was not in force and the Guernsey authorities informed the
treaty partner accordingly): (some requests involve more than one issue for
clarification)

* in 7 instances, the requesting Party did not specify whether the request
was criminal or civil, or the period of the review was not stated — these
requests for clarification were required because Guernsey’s TIEAs
generally enter into effect on different dates for civil and criminal tax
matters; the number of such cases should diminish over time;

* in 4 instances, mandatory statements were not provided (e.g. reci-
procity or conformity with the law of the requesting jurisdiction)
— these requests for clarification should reduce because of improved
communication between the competent authorities concerned;

* in 1 instance, the requesting Party requested information about a
company it believed to be a Guernsey company, but which was not in
fact a registered company in Guernsey;

* in 9 instances Guernsey considered that the specific information
requested was unclear, or too wide and thus potentially giving rise
to an appeal.

367. In all these cases, a letter was sent to the requesting party within
30 days seeking clarification or consultation on the deficiency of the request.
The requesting parties were asked to reply by way of providing a revised
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request, to ensure that if an appeal is made against formal notices requiring
the production of information, the entirety of the details of the request can be
presented to the Court in a single document. As a result, the requests were
revised or superseded by different requests in 10 cases. The request was with-
drawn in 1 case. In the other 3 cases, the requesting jurisdiction has still to
come back to Guernsey. In the 10 cases, where the initial request was revised
or superseded by a new request, the Guernsey competent authority provided
full information (5 cases were replied within 90 days and 5 within 180 days
from the date of the original request).

368.  The requested information affected by the clarification is gathered
only after a response to the clarifications sought is received (i.e. the rest of the
information covered by the request is gathered in the meantime). However,
in cases where a request based on an EOI instrument in force is not consid-
ered to be valid, but the requested information is publicly available (such as
legal ownership details of Guernsey registered companies) the Director has
provided the requesting Party with this publicly available information when
seeking to clarify the request.

369.  Two treaty partners acknowledged that it is generally “challenging”
for them to obtain information from Guernsey (as from some other TIEA
partners) because the level of details required in the request is significantly
different compared with exchange with traditional partners within the
European Union. Guernsey has made some significant efforts to make its
position clear to its EOI partners, and create good working relationships. It
remains that extensive requests for clarification may, in some cases, delay
the response. However, such clarifications have not in fact delayed responses
to an unreasonable degree. The situation should continue to be monitored
and the Guernsey authorities should continue to work closely with their EOI
partners to reduce the need for clarifications.

370.  Whilst Guernsey often asks for clarifications, its EOI partners have
not had to make further enquiries in relation to what could have been deter-
mined as an incomplete or inadequate response. Moreover, Guernsey seeks,
in all instances, confirmation of completion and requests feedback from its
EOQI partners following an EOI request, with a reminder note for feedback
sent at six weeks and again at 14 weeks, at which time if a response has not
been received the request file is considered concluded.

An enhanced relationship with peers

371.  Guernsey is very active in building good working relationships
with its EOI partners. This starts from the time of the negotiation of a new
EOI instrument, continuing with introductory meetings and participation in
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multilateral events, and also correspondence updating partners on Guernsey’s
practice (including use of the EOI Portal for this purpose).

372.  During the course of all negotiation of EOI agreements, where fea-
sible, the Director takes the opportunity to meet with the relevant competent
authorities. In addition, Guernsey has undertaken a number of independ-
ent visits to meet with competent authorities, to explain the Guernsey tax
system, Guernsey’s access powers and discuss other matters relevant to EOI.
Guernsey, together with Spain, raised the idea of the Global Forum organis-
ing a meeting of competent authorities (subsequently adopted by the Global
Forum in 2012) and provides presentations on Guernsey’s EOI systems.
Guernsey also holds case specific bilateral meetings with some EOI partners,
as required.

373. At or around the time when an EOI instrument enters into force,
Guernsey provides a letter to the relevant EOI partner, providing contact
details of the competent authority and of the principal officers involved in
EOI. EOI partners are encouraged to discuss any issues they may have in
relation to making a request of Guernsey. The letter contains Guernsey’s
template request, which it promotes to its EOI partners, for their use when
making a request of Guernsey. The purpose of the template (which has been
compiled and revised using experience in dealing with actual requests for
information) is to be beneficial to both sides by ensuring that the request is
compliant with the requirements of TIEAs and Guernsey’s access powers leg-
islation. When meetings are held with partners to discuss actual requests for
information, the opportunity is also taken to discuss with them (voluntary)
use of the template.

374.  Inputs from peers praise a cooperative and constructive working
relationship with the Guernsey competent authority. Several peers praised
Guernsey for its competence and kindness.

Organisational process and resources (ToR C.5.2)

375.  All of Guernsey’s TIEAs and the DTC with Malta indicate that the
Director of Income Tax or his delegate is the competent authority. The two
Deputy Directors of Income Tax are, by law, empowered to act as Competent
Authority. One has the title of Deputy Director of Income Tax (Compliance
and International), and his main duties include the oversight of the Income
Tax Office Compliance and Investigation Unit (CIU) which has prime
responsibility for dealing with EOL
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Resources

376.  Within the Guernsey Income Tax Office (ITO) all EOI requests
received by the competent authority are dealt with in the CIU. Although a
CIU has existed within ITO for over twenty years, it consisted of a number
of tax inspectors and tax officers carrying out the domestic compliance and
investigation work in addition to their other duties. The CIU was restruc-
tured, as a standalone unit, to integrate exchange of information work in June
2009 when Guernsey started signing an increasing number of TIEAs. Prior
to that date, the Director, Deputy Director and Compliance and International
Manager performed the EOI work directly. The CIU remains tasked with
dealing with cases of domestic tax evasion/tax avoidance, but its EOI func-
tion takes priority. The CIU is headed by a Compliance and International
Manager who has one Senior Inspector as Deputy. There are also two Analyst
posts and one Support post. These five persons represent 6% of the 85
Income Tax Office full time posts.

377.  The competent authority and CIU is composed of experienced tax
officials with investigative and accounting backgrounds. The Director is a
member of the Association of Certified Fraud Examiners and is a former
Inspector of Taxes in the UK tax administration. He also, over more than two
decades, investigated cases of domestic tax evasion/tax avoidance and has
been in charge of EOI in Guernsey for many years. Both the Deputy Director
(Compliance and International) and Compliance and International Manager
have completed the HMRC Tax Professional Qualification Programme
(Compliance and Investigation training modules), and Financial Investigator
training with the National Police Improvement Agency. They have more than
a decade of experience in investigating domestic tax evasion/tax avoidance.
Both the Senior Inspector and one of the Compliance Analysts are former
Police Officers and Detective Constables and both undertook the National
Fraud Course and acquired the certification of an accredited Financial
Investigator.

378.  The Director and the Deputy Director (Compliance and International)
have also attended Global Forum assessor training courses (and acted as
assessors in Global Forum peer review reports), attended OECD conferences,
training courses and seminars in tax crimes, DTC negotiations, and interna-
tional tax coordination. The Deputy Director (Compliance and International)
and the Compliance and International Manager have also attended an OECD
EOI course.

379.  CIU also receives in-house training and day-to-day guidance from
the competent authority. The Income Tax Office produces comprehensive and
up-to-date internal guidelines for CIU staff (Procedure Manual on Exchange
of Information), as well as a request review template used to review TIEA/
DTC requests. When issues arise in cases involving exchange of information,
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conferences are held between the Director and/or Deputy Director (and
members of the CIU), in order to expedite the resolution of any perceived
problems.

380.  In turn, the CIU provides training and awareness-raising seminars
on EOI matters to governmental agencies, associations and third parties
(e.g. financial institutions). Finally, ITO produced a publicly available EOI
information pamphlet “A Guide to Income Tax Information Powers — what
they are and when and how they will be used”. This demonstrates a whole of
community approach in ensuring that all stakeholders are up to date and fully
aware of EOI processes and latest developments.

Organisational Process

381.  All EOI requests are received by the Director or Deputy Directors,
as competent authority. The request is then handed to the Compliance and
International Manager for allocation within CIU.

382.  The Compliance and International Manager is directly responsible
for monitoring performance of the effective exchange of information, and
reviews matters on a weekly basis, updated in an EOI spreadsheet maintained
on a shared electronic folder within CIU. Comprehensive indicators of perfor-
mance recorded in the spreadsheet include all data to ensure all requests are
processed in a timely and complete matter.

383.  The CIU members also use a task and information management soft-
ware to keep track of deadlines: each stage and deadline corresponds to an
alert message for all members of CIU, to ensure that all officers within CIU
are aware of what is expected to be received from third parties.

384. A physical file is maintained for each EOI request, each file being
given its own unique reference number. The file is continually kept up to date
with the latest correspondence.

385.  Requests are acknowledged within 5 working days, of the date of
receipt. (In a case where the TIEA/DTC is not yet in force, this is addressed
in the acknowledgement letter). Letters of acknowledgment, where no infor-
mation is being exchanged, may be signed by a member of staff within CIU.
In all cases where information is being exchanged or any perceived deficien-
cies are being addressed the letter is signed by a competent authority.

386.  An initial review is carried out within 14 working days, against a
review checklist, which is continually updated to provide a “snapshot” of the
current position of the request. All of the documents are retained for a period
of six years to ensure that should the original documents not be received by
the requesting Party, or other issues arise, the Director will be able to provide
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duplicate copies or consult the information exchanged in an attempt to deal
with the matter.

387.  Ifthe EOI request includes a request for consideration of the Director
making an application to the Royal Court for a court order, in accordance
with sections 75E to 75H of the Income Tax Law, it must detail the reason(s)
why the case is considered so serious that the normal administrative Notice
(in accordance with sections 75A or 75B) would not be effective or may
prejudice their enquiry. The same requirement will exist where the requesting
Party seeks consideration for the Director to make an application to the Royal
Court for a warrant to search any premises and to seize material considered
to be relevant to the requesting Party’s request. In all such cases the matter
should be discussed with the Deputy Directors/Director within the initial
14 day review period. No such cases have arisen to date.

388.  When the review of the request is completed, the request file is
handed to a competent authority for their approval of the CIU officer’s
conclusions to reject or process the request or seek clarifications from the
requesting jurisdiction, and sign the correspondence to the requesting party.
The CIU officer then takes the appropriate action, as directed by the Deputy
Directors/Director. The CIU officer directly performs all the actions required
to answer the EOI request (nothing is delegated to other ITO officers).

389.  All of the documents received from a taxpayer or third party are
scanned into an electronic document management system by an administra-
tive officer. When reviewing the documents, the officer stamps each of them
to ensure that the documents are used only for the purposes authorised in
the EOI agreement and kept confidential in the requesting jurisdiction (see
section C3 on Confidentiality). If the response received from the taxpayer/
third party is considered deficient, the CIU officer may correspond with the
requesting competent authority to discuss any issue raised by the third party
to enable the Director to determine what further action, if any, should be
taken. The CIU officer also transmits the information/documents obtained at
that stage so as to ensure the investigation in the requesting Party is not being
unduly delayed. In these cases the covering letter clearly sets out what the
issues are, what documents may be missing and what action is being taken to
attempt to resolve the matter. Peers of Guernsey noted their appreciation for
this way of handling cases.

390.  If after 90 days from the date of the TIEA/DTC request being con-
sidered “complete”, it is not possible to provide the requesting Party with all
of the requested information, a letter is sent to the requesting Party explain-
ing the situation, including an estimate of when the competent authority
anticipates being in a position to fully answer the request. In practice, this
has happened only once during the three years under review. A peer indi-
cated that in one case it had not received a formal status update after 90 days
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of sending a request to Guernsey, but this was unnecessary because the two
competent authorities remained in contact throughout the processing of the
request.

391.  Following the exchange of the information Guernsey sends a
reminder when it has not received a notification of receipt and feedback from
the requesting Party. If after a period of 6 weeks a response has not been
received, a reminder is issued. If after a further 8 week period a response has
not been received the request file is considered as being concluded and placed
in the “concluded” drawer of the filing cabinet.

Conclusion

392,  The CIU’s Procedure Manual on Exchange of Information and
request review template used to review TIEA requests ensure that effective
internal processes are followed and that exchange of information in practice
is aligned with the international standard. Additionally the development of
sound internal processes and checklists further ensures that a streamlined,
efficient and responsive procedure is in place to facilitate the exchange of
information in practice. The competent authority is adequately staffed with
appropriately qualified and trained personnel who are each responsible for
the execution of all exchange of information requests. Extensive and continu-
ous on the job and OECD-organised training is undertaken regularly by the
CIU.

393.  Both the requests templates available for Guernsey’s treaty partners
to use to assist in drafting the request, and the letter of clarification between
competent authorities on matters related to the practical aspects of EOIL
exchange act as further guides to ensure a well organised and coordinated
process operates with the requesting jurisdictions. Whilst Guernsey has had
to issue letters seeking clarification from requesting Parties in just over one
half of cases, these were done promptly and did not lead to significant delays
in Guernsey’s response time in practice.

394.  The information received from Guernsey’s exchange of informa-
tion partners shows that Guernsey has been able to respond to information
requests in a timely manner. Where the provision of information was delayed,
updates and provisional information were provided. No partner indicated
an inappropriate delay and several peers commented on their good work-
ing relationship with Guernsey. It can be concluded that Guernsey has both
the appropriate organisational processes and adequate resources in place to
ensure that exchange of information takes place in an efficient manner and
that timely responses are received.
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Absence of restrictive conditions on exchange of information
(ToR C.5.3)

395.  Exchange of information assistance should not be subject to unrea-
sonable, disproportionate, or unduly restrictive conditions.

396.  Under section 75C(2) of the Income Tax Law, before gathering
information, the competent authority must be satisfied that the request for
information is made in accordance with, and for the purpose of, the TIEA pur-
suant to which the request is made. This includes, in particular ensuring that:

» the requesting Party is only asking for information that is foreseeably
relevant to the administration and enforcement of its domestic laws
concerning taxes covered by the TIEA;

» the information requested is held by the authorities in Guernsey or is
in the possession of, or obtainable by, a person within the territorial
jurisdiction of Guernsey;

» the requesting Party has provided all of the information that it is
required to provide when making a request, as set out in the Article
“Exchange of Information Upon Request™; and

» the circumstances in which Guernsey may decline to exchange infor-
mation detailed in the Article “Possibility of Declining a Request”
are not present.

397. At the time of the Phase 1 assessment, Guernsey had proposed to
amend the Income Tax Law with the Income Tax (Guernsey) (Amendment)
Law, 2008 to require that all EOI requests be reviewed by a Member of the
Guernsey Tax Tribunal (an independent body) to ensure that the request
meets the formal and procedural terms of the TIEA. However, this amend-
ment was repealed before it came into force. As such, there are not additional
safeguards which may result in an unduly restrictive condition which may
prevent Guernsey from fully complying with its obligations under its EOI
agreements.

Determination and factors underlying recommendations

Phase 1 Determination

This element involves issues of practice that are assessed in the Phase 2
review. Accordingly no Phase 1 determination has been made.

Phase 2 rating

Compliant.
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Summary of Determinations and Factors
Underlying Recommendations

Determination

Factors underlying
recommendations

Recommendations

Jurisdictions should ensu
and arrangements is avai

re that ownership and identity in
able to their competent authoritie

ormation for all relevant entities
s, (ToRA.1)

The element is in place

Phase 2 rating:
Compliant

Jurisdictions should ensure that reliable accounting records are kept for all relevant entities
and arrangements. (ToR A.2)

Phase 1 determination:
The element is in place.

Phase 2 rating:
Largely Compliant

Guernsey has no enforcement
experience following changes
to the provisions on the
availability of accounting
information made in 2012.

The implementation and
enforcement of the new legal
provisions on the availability of
accounting information should
be monitored.

Banking information should be available for all account-holders. (ToR A.3)

Phase 1 determination:
The element is in place.

Phase 2 rating:
Compliant

Competent authorities should have the power to obtain and provide information that is the
subject of a request under an exchange of information arrangement from any person within
their territorial jurisdiction who is in possession or control of such information (irrespective
of any legal obligation on such person to maintain the secrecy of the information). (Tor B.1)

Phase 1 determination:
The element is in place.

Phase 2 rating:
Compliant
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Determination

Factors underlying
recommendations

Recommendations

The rights and safeguards (e.g. notification, appeal rights) that apply to persons in the
requested jurisdiction should be compatible with effective exchange of information. (ToR B.2)

Phase 1 determination:
The element is in place.

Phase 2 rating:
Compliant

Exchange of information
(ToR C.1)

mechanisms should allow for effective exchange of information.

Phase 1 determination:
The element is in place.

The DTC between Guernsey
and Jersey only provides for
the exchange of information
which is available to the
competent authorities under
their respective income tax
laws. A revised DTC, which
has been negotiated, is
expected to be signed shortly.

Guernsey should sign and
bring into force a revised

DTC with Jersey which
includes exchange of
information provisions in line
with Article 26 of the Model
Convention, or equivalent to
those contained in Guernsey’s
TIEAs.

Phase 2 rating:
Compliant

The jurisdictions’ network
partners. (ToR C.2)

of information exchange mechanisms should cover all relevant

Phase 1 determination:
The element is in place.

Guernsey should continue to
develop its EOI network with
all relevant partners.

Phase 2 rating:
Compliant

The jurisdictions’ mechanisms for exchange of information should have adequate provisions
to ensure the confidentiality of information received. (ToR C.3.)

Phase 1 determination:
The element is in place.

Phase 2 rating:
Largely Compliant

The systematic disclosure to
third parties of details that are
not necessary for gathering
the requested information is
not in accordance with the
principle that information
contained in an EOI request
should be kept confidential.

Guernsey should not disclose
to third parties information that
is not needed to obtain the
information requested.
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Factors underlying
Determination recommendations Recommendations

The exchange of information mechanisms should respect the rights and safeguards of
taxpayers and third parties. (ToR C.4)

Phase 1 determination:
The element is in place.

Phase 2 rating:
Compliant

The jurisdiction should provide information under its network of agreements in a timely
manner. (ToR C.5)

This element involves
issues of practice
that are assessed in
the Phase 2 review.
Accordingly no

Phase 1 determination
has been made.

Phase 2 rating:
Compliant
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Annex 1: Jurisdiction’s Response to the Review Report®°

Guernsey is pleased that, after completion of its Phase 1 and 2 reviews, the
efforts of the States of Guernsey (the Guernsey government) to demonstrate
its practical commitment to the principles of transparency and exchange of
information in tax matters, to which it made a political commitment in 2002,
have been recognised, in that all elements have been found to be in place.

As at 16 October 2013, Guernsey had signed 47 TIEAs and 7 compre-
hensive DTCs, all of which meet the international standards, and continues
to be active in that it currently has 20 further such agreements completed
and awaiting signature and an additional 9 agreements under various stages
of discussion. It also remains open to approaches from other jurisdictions to
consider new requests for negotiation of agreements. In addition, Guernsey
is in the process of signing an inter-governmental agreement with the US in
relation to FATCA, and a similar agreement with the UK. Guernsey has also
committed to participating in the pilot programme to roll out the FATCA
model as the future international standard in automatic exchange, and the
Chief Minister of Guernsey has undertaken to recommend to the States of
Guernsey, later this year, that Guernsey should participate in the Convention
on Mutual Administrative Assistance in Tax Matters. This demonstrates
Guernsey’s commitment to continue to negotiate agreements with all rel-
evant partners, in accordance with the C2 recommendation. As a matter of
course, Guernsey takes the internal steps required for entry into force of EOI
agreements promptly after signature. The revised DTC signed with Jersey
in January 2013, as referred to in the C1 recommendation, has already been
through this process and came into force on 9 July 2013.

As regards element A2, during the period covered by the Phase 2 review,
Guernsey had received 32 EOI requests in total. To date, this has increased to
84 requests. At no time in practice has an A2 issue arisen in relation to any
request received, either before or since the Phase 2 review. This demonstrates
Guernsey’s view that there is no gap in law or in practice, and there has never
been such a gap.

60. This Annex presents the jurisdiction’s response to the review report and shall not
be deemed to represent the Global Forum’s views.
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Guernsey is of the view that the current rating of element A2 as “Largely
Compliant” is not warranted as there have been no cases of failure in practice
in relation to any request received which involves accounting records and/or
underlying documentation and the Record Keeping Regulations simply sup-
plement pre-existing obligations (which already satisfy element A2). Further,
the “Largely Compliant” rating is inconsistent with the ratings proposed for
other Global Forum members. Guernsey will therefore request a supplemen-
tary Peer Review Report at the earliest opportunity in order to demonstrate
the above and to seek an upgrade of the element A2 rating to “Compliant”.

The issue of the number of times that Guernsey has found it necessary
to refer back to its EOI partners before it has been in a position to execute a
number of requests that it has received (as detailed in paragraphs 366 to 370
of the report) came as a surprise to Guernsey, in so far as the concern may
have been that such requests for clarification may have frustrated the effective
exchange of information. Guernsey is happy, however, that the report reflects
the fact that in all cases where Guernsey requested clarification the request
was justified, and in fact facilitated the effective exchange of information,
by ensuring our EOI partners received the information which was relevant to
their investigation. Whilst Guernsey agrees with the sentiment expressed in
the report, that this should improve, in any event, with the passage of time, as
relationships with EOI partners mature, inevitably this will be dependent on
the quality of requests also improving. Guernsey does not believe it is alone
in facing this issue of having to seek clarification as a result of poor quality or
badly phrased requests and fully supports the need to address this matter. We
were pleased, therefore, to see this issue was an agenda item for the Competent
Authority meeting, held in the Netherlands, in May 2013, and we expect it to
be an issue of ongoing concern for any such future meetings.

Guernsey does not hold, and never has held, the view that the signing and
entry into force of a TIEA or DTC is the completion of a relationship with
another jurisdiction, but rather it is the beginning, and one to which Guernsey
remains committed to enhancing. Guernsey is open to meet with the com-
petent authorities of its EOI partners, either multilaterally during events
such as the Global Forum meetings, and indeed the Competent Authority
meetings (which was created after Guernsey’s suggestion during the Global
Forum meeting in Bermuda in 2011) or by holding bilateral meetings, in
which Guernsey provides in depth presentations covering the background of
Guernsey, its tax system and its EOI practices.

Guernsey has also provided detailed information, which it hopes will be
of assistance to its EOI partners, on the Global Forum’s EOI Portal website,
including an outline of the type of questions which EOI partners may wish
to include in requests, in different scenarios. This is intended to aid our EOI
partners in phrasing requests, including in relation to subjects with which
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the partner may not be wholly familiar (for example, for some jurisdictions,
trusts).

In relation to paragraph 159, Guernsey would like to clarify that, cur-
rently, the treatment of assets of a foundation on strike off has not yet been
finalised and will be dealt with in the relevant regulations.

Guernsey will continue to monitor the position regarding trustees acting
for a trust not by way of business, as detailed in paragraph 146 of the report,
but agrees with the findings in the report that only a very narrow class of
persons would not be covered by the Fiduciary Law, and those who were not
covered would be acting for someone they knew (on the basis that they would
not be receiving any reward for the services provided) and would therefore
hold the required information. In addition, such persons would now also
be covered by the requirements of the amendment to the Record Keeping
Regulations, in relation to accounting information. Guernsey is also able to
confirm that, out of the 84 requests received to date, this issue has never arisen
once in practice, notwithstanding the fact that many requests involve trusts.

Concerning the C3 recommendation, Guernsey believes that no breaches
of confidentiality, of the type to which the report refers, have taken place in
relation to the requests that it had received, and which were considered in the
Phase 2 review (indeed the report itself confirms that no issues in practice
were discovered to have occurred during the period under review) and no
such issues have been brought to our attention since. As this is therefore,
purely a theoretical situation, Guernsey is of the view that the current rating
of element C3 is not warranted. Guernsey will therefore request a supplemen-
tary Peer Review Report at the earliest opportunity in order to demonstrate
the above and to seek an upgrade of the element C3 rating to “Compliant”.

Nevertheless, for the avoidance of doubt, the Guernsey Treasury and
Resources Department is taking proposals to the States of Guernsey, in
December 2013, for a legislative change which, if accepted, will address the
concerns expressed in the report in regard to element C3.

In respect of Guernsey’s overall rating, Guernsey will submit in rela-
tion to its supplementary report that the overall rating should be upgraded to
“Compliant™.

In accordance with paragraph 10 of the report, Guernsey will submit a
progress report to the PRG, within 12 months of the date that the report was
adopted.

Finally, Guernsey thanks the Assessment Team for its assistance in com-
piling a report that considers the legal and practical framework which is in
place in Guernsey for ensuring effective EOI.
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Annex 2: List of All Exchange of Information Mechanisms

Type of Eol
Treaty partner arrangement Date signed Date in force

1 | Argentina TIEA 2;58211 04/01/12
2 | Australia TIEA 07/10/09 27/07/10
3 | Bahamas TIEA gg;g;ﬂ: 28/03/12

Canada TIEA 19/01/11 18/01/12
5 | Cayman Islands TIEA 29/07/11 05/04/12
6 | Chile TIEA PG .
7 | China TIEA 27/10/10 17/08/11
8 | Czech Republic TIEA 15/09/11 09/07/12
9 | Denmark TIEA 28/10/08 06/06/09
10 | Faroe Islands TIEA 28/10/08 21/08/09
11 | Finland TIEA 28/10/08 05/04/09
12 | France TIEA 24/03/09 04/10/10
13 | Germany TIEA 26/03/09 22/12/10
14 | Greece TIEA ggggﬂg *
15 | Greenland TIEA 28/10/08 25/04/09
16 | Iceland TIEA 28/10/08 26/11/09
17 | India TIEA 20/12/11 11/06/12
18 | Indonesia TIEA 27/04/11 *
19 | Ireland TIEA 26/03/09 10/06/10
20 | Italy TIEA 05/09/12 *
21 | Japan TIEA 06/12/11 *
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Type of Eol
Treaty partner arrangement Date signed Date in force
DTC 1955
22 | Jersey 11/07/56
DTC 24/01/13 ***
23 | Latvia TIEA 05/09/12 *
24 | Malta DTC 12/03/12 *
25 | Mexico TIEA %jggm 24/03/12
26 | Netherlands TIEA 25/04/08 11/04/09
27 | New Zealand TIEA 21/07/09 08/11/10
28 | Norway TIEA 28/10/08 08/10/09
29 | Poland TIEA 06/12/11 01/11/12
30 | Portugal TIEA 09/07/10 *
31 | Romania TIEA 12/01/11 22/01/12
32 | Saint Kitts and Nevis TIEA 13;%9122 *
33 | San Marino TIEA 29/09/10 16/03/11
34 | Seychelles TIEA 20/12/11 22/07/12
35 | Slovenia TIEA 26/09/11 09/08/12
36 | South Africa TIEA 21/02/11 26/02/12
37 | Sweden TIEA 28/10/08 23/12/09
38 | Turkey TIEA 13/03/12 *
39 | United Kingdom DTC 1952 24/06/52
TIEA 20/01/09 27/11/09
40 | United States TIEA 19/09/02 30/03/06

sk

sk

These exchange of information mechanisms will come into force once the partner jurisdictions
have completed their necessary internal requirements/procedures.

These agreements were signed by Guernsey on the first date listed, in respect of Argentina,
Bahamas and Chile, and on the second date in respect of Greece, Mexico, Romania and Saint Kitts
and Nevis and counter-signed by Guernsey’s treaty partner on the other date listed.

This new treaty was signed after the cut-off date of the report and could not be taken into account

in this review.
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Annex 3: List of Laws, Regulations
and Other Relevant Material

Legislation

Companies (Guernsey) Law, 2008 (“Guernsey Companies Law )
Companies (Alderney) Law, 1994 (“Alderney Companies Law )
Control of Borrowing (Bailiwick of Guernsey) Ordinance, 1959

Limited Partnerships (Guernsey) Law, 1995 (“Limited Partnerships Law”)

Limited Partnerships (Fees and Annual Return) (Guernsey) Regulations
of 2008

Partnership (Guernsey) Law, 1995 (“Partnerships Law”)
Trusts (Guernsey) Law, 2007 (“Trusts Law”)

Charities and Non Profit Organisation (Registration) (Guernsey) Law,
2008 (“NPO Law™)

Control of Borrowing Ordinance 1959
Alderney eGambling Ordinance 2009
Foundations (Guernsey) Law, 2012

The Uniform Scale of Fines (Bailiwick of Guernsey) (Amendment)
Ordinance, 2006

The Uniform Scale of Fines (Alderney) (Amendment) Ordinance 2007
Regulatory Framework

Financial Services Commission (Bailiwick of Guernsey) Law, 1987

Financial Services Commission (Site Visits) (Bailiwick of Guernsey)
Ordinance, 2008
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Banking Supervision (Bailiwick of Guernsey) Law, 1994 (“Banking
Supervision Law”)

Protection of Investors (Bailiwick of Guernsey) Law, 1987 (“Protection
of Investors Law”)

Insurance Business (Bailiwick of Guernsey) Law, 2002

Insurance Managers and Insurance Intermediaries (Bailiwick of Guernsey)
Law, 2002

Regulation of Fiduciaries, Administration Businesses and Company
Directors etc. (Bailiwick of Guernsey) Law, 2000 (“Fiduciaries
Law”)

Registration of Non-Regulated Financial Services Businesses (Bailiwick
of Guernsey) Law, 2008

Prescribed Businesses (Bailiwick of Guernsey) Law, 2008

Data Protection (Bailiwick of Guernsey) Law, 2001

Anti-Money Laundering Framework
Criminal Justice (Proceeds of Crime) (Financial Services Businesses)
(Bailiwick of Guernsey) Regulations, 2007 (“FSB Regulations™)

Criminal Justice (Proceeds of Crime) (Legal Professionals, Accountants
and Estate Agents) (Bailiwick of Guernsey) Regulations, 2008 (“LEA
Regulations™)

Disclosure (Bailiwick of Guernsey) Law and Regulations, 2007

Handbook for Financial Services Businesses on Countering of Financial
Crime and Terrorist Financing (“FSB Handbook™)

Handbook for Legal Professionals, Accountants and Estate Agents
on Countering of Financial Crime and Terrorist Financing (“LEA
Handbook™)

Transfer of Funds (Guernsey) Ordinance, 2007
Transfer of Funds (Alderney) Ordinance, 2007

Guernsey: Detailed Assessment Report on Anti-Money Laundering
and Combating the Financing of Terrorism, IMF Country Report
No. 11/12, January 2011.
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Tax Laws

Income Tax (Guernsey) Law, 1975 (“Income Tax Law”)

Foreign Tax (Retention Arrangements) (Guernsey and Alderney) Ordinance,
2005

Income Tax (Keeping of Records, etc) (Guernsey) Regulations, 2006
(“Record Keeping Regulations™)

Income Tax (Keeping of Records, etc) (Amendment) Regulations, 2012

The Statement of Practice issued by the Director of Income Tax in
respect of these Regulations

Guernsey laws are available at:
www.guernseylegalresources.gg/

www.guernseylegalresources.gg/ccm/portal/
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Annex 4: People Interviewed During On-Site Visit

Guernsey Income Tax Office

Director (Competent Authority)

Deputy Director (Technical and Operations) (Competent Authority)
Compliance and International Manager

Senior Inspector — Compliance and Investigation

Compliance and Investigation Analyst

Compliance and Investigation Analyst

Compliance and Investigation Officer

Guernsey Registry

Registrar of Companies

Guernsey Financial Services Commission

Director (Policy and International Affairs)

Assistant Director (Fiduciary Services Division)

Guernsey Border Agency

Assistant Chief Officer (Head of Cross Border Crime)

Head of Financial Investigation Unit
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Guernsey Commerce and Employment Department

Director (Finance Sector Development)

St. James Chambers (Attorney General’s Office)

Advocate (Legislative Counsel of Guernsey)
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