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INDUSTRIAL C O L L E G E  OF THE A R M E D  F O R C E S  

W a s h i n g t o n ,  D. C. 



Dr. C h a r l e s  F a i r m a n ,  P r o f e s s o r  of Law in H a r v a r d  Law School,  
was born  in  Alton, I l l ino i s ,  27 Ju ly  1897. He r e c e i v e d  the fol lowing 
d e g r e e s :  A . B . ,  U n i v e r s i t y  of I l l ino i s ,  1918; M. A . ,  1920; P h . D . ,  
H a r v a r d ,  1927; graduate  work U n i v e r s i t y  of P a r i s ,  1925-26; L L . B . ,  
U n i v e r s i t y  of London, 1934; S. J . D . ,  H a r v a r d  Law School, 1938. He 
has  taught  at Pomona  Col lege,  H a r v a r d  U n i v e r s i t y ,  Wi l l i ams  Col lege ,  
Stanford U n i v e r s i t y ,  Washington  U n i v e r s i t y ,  and s ince  1955 has  been  
in  h i s  p r e s e n t  posi t ion.  Dr.  F a i r m a n  s e r v e d  in the A r m y  dur ing  
World  Wars  I and H and was act ive  in the R e s e r v e  Corps  be tween the 
w a r s .  His  World  War  II s e r v i c e  was in the Office of the Judge Advo- 
cate  Genera l ,  1942-43; as Lega l  Adv i se r ,  G-5 Section,  A r m e d  F o r c e s  
H e a d q u a r t e r s  in the M e d i t e r r a n e a n  Thea t e r ,  1943-44; and as  Chief ,  
I n t e r n a t i o n a l  Law Divis ion ,  ETC,  1944-45. Other  pos i t ions  held  by 
h im a r e :  Consul tan t ,  C o m m i s s i o n  on Organ iza t ion  of Execut ive  B r a n c h  
of Governmen t ,  1948; Consu l tan t  to P r o v o s t  M a r s h a l  G e n e r a l ' s  Office,  
1950; and C h a i r m a n ,  Commi t t ee  on the Law of Occupied A r e a s  in the 
A m e r i c a n  B a r  A s s o c i a t i o n ' s  Sect ion of I n t e rna t i ona l  and Compara t i ve  
Law. He was admi t ted  to the ba r  in the D i s t r i c t  o f  Columbia  and in 
M i s s o u r i ,  and is  a vice p r e s i d e n t  of the A m e r i c a n  Society  of I n t e r -  
na t iona l  Law, and a m e m b e r  of the Board  of Ed i t o r s  of the A m e r i c a n  
Jou rna l  of I n t e r n a t i o n a l  Law. He is  author  of The Law of M a r t i a l  Rule,  
1930; 2d Ed. 1943; Mr.  Ju s t i ce  M i l l e r  and the Supreme Cour t ,  1862- 
1890, 1939; A m e r i c a n  Cons t i tu t iona l  Dec i s ions ,  1949; rev.  ed. 19"50; 
and many  a r t i c l e s  on jud ic ia l  b iography  and on cons t i tu t iona l  and 
i n t e r n a t i o n a l  law including,  "The  Supreme Cour t  on M i l i t a r y  J u r i s d i c -  
tion; M a r t i a l  Rule in Hawai i ,  and the H a m a s h i t a  C a s e , "  59 H a r v a r d  Law 
Review 833-83, Ju ly  1946; "Some Obse rva t i ons  on M i l i t a r y  O c c u p a t i o n , "  
32 Minn. Law Review, 319-49, M a r c h  1949; and "Some P r o b l e m s  of the 
Cons t i tu t ion  Fo l lowing  the F l a t ,  " Sanford Law Review, 587-645, 
June 1949. 
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THE PROBT.EM OF MAINTAINING G O V E R N M E N T A L  AUTHORITY 
U N D E R  CONDITIONS OF NUCT,EAR ATTACK 

12 A p r i l  1957 

G E N E R A L  CALHOUN:  The  s u b j e c t  of o u r  l e c t u r e  th i s  m o r n i n g  is  
" T h e  P r o b l e m  of M a i n t a i n i n g  G o v e r n m e n t a l  A u t h o r i t y  U n d e r  C o n d i t i o n s  
of N u c l e a r  A t t ack .  " We a r e  f o r t u n a t e  in  h a v i n g  as  o u r  s p e a k e r  
D r .  C h a r l e s  F a i r m a n ,  P r o f e s s o r  of Law at the H a r v a r d  U n i v e r s i t y  Law 
School .  

Th i s  i s  the t h i r d  o c c a s i o n  of Dr .  F a i r m a n ' s  a p p e a r a n c e  h e r e  a t  the 
C o l l e g e  to d i s c u s s  th i s  o r  s i m i l a r  p r o b l e m s ,  and you  wi l l  s h o r t l y  d i s -  
c o v e r  fo r  y o u r s e l v e s  why it  i s  tha t  we inv i t e  h i m  b a c k  a g a i n  and  aga in .  
He  h a s  m a d e  a v e r y  t h o r o u g h  s tudy  of th is  p r o b l e m  and  i s  c o n s i d e r e d  to 
be the o u t s t a n d i n g  a u t h o r i t y  in th i s  c o u n t r y  on th is  s u b j e c t .  

He b r i n g s  to us  not  only  a d i s t i n g u i s h e d  c a r e e r  as  a s t u d e n t  and a 
t e a c h e r  of the  law but  a b r o a d  b a c k g r o u n d  of pub l ic  s e r v i c e .  

D r .  F a i r m a n ,  i t  i s  a p r i v i l e g e  to i n t r o d u c e  you  to th is  c l a s s  t o d a y  
on the 57th a n n i v e r s a r y  of the S u b m a r i n e  S e r v i c e ,  I b e l i e v e .  

DR. F A I R M A N :  Thank  you ,  G e n e r a l  Ca lhoun .  T o m o r r o w  wi l l  be  
the  a n n i v e r s a r y  of m y  a p p e a r a n c e  h e r e  l a s t  t i m e ,  but  I th ink  tha t  i s  of 
l e s s  s i g n i f i c a n c e .  

G e n e r a l  H o l l i s ,  Staff  and S tudent  O f f i c e r s ,  and G u e s t s :  

The  m a t t e r  wi th  w h i c h  we a r e  c o n c e r n e d  today  is  s e t  in an e v e r -  
e v o l v i n g  con tex t .  I a m  s t r u c k  wi th  th is  when  I look back  at  the e a r l i e r  
t a lk s  I m a d e  h e r e  in May  1954 and in  A p r i l  1956. E a c h  of t hose  p a p e r s  
was  p l a c e d  i n  the s e t t i n g  of the m o m e n t .  Now, t ak ing  b e a r i n g s ,  I 
o b s e r v e  tha t  the c o u n t r y  has  b e e n  l e a r n i n g .  Tha t  i s  e n c o u r a g i n g ,  e v e n  
though o u r  p o s i t i o n  today  is  s t i l l  v e r y  f a r  f r o m  s a t i s f a c t o r y .  

The  q u e s t i o n  i s ,  how to m a i n t a i n  g o v e r n m e n t a l  a u t h o r i t y  u n d e r  con-  
d i t i ons  of n u c l e a r  a t t a c k .  I w i l l  t ake  note  of w h e r e  we a r e  t oday ,  and  
go on to wha t ,  as  I s e e  i t ,  c a n  m o s t  u s e f u l l y  be s a i d  to o f f i c e r s  of the  
A r m e d  F o r c e s  abou t  t h e i r  r e l a t i o n  to the p r o b l e m .  



O u r  d i s c u s s i o n  m a y  p r o c e e d  upon  th i s  b a s i s :  T h a t  it i s  ou r  n a -  
t i ona l  po l i cy ,  in  e v e n t  of a n u c l e a r  a t t ack ,  to m a i n t a i n  e f f e c t i v e  c i v i l  
g o v e r n m e n t  t h r o u g h o u t  the e n t i r e  coun t ry ;  that  we wi l l  c o n s t a n t l y  
e n d e a v o r  to s t r e n g t h e n  the i n s t i t u t i o n s  of c iv i l  g o v e r n m e n t  a g a i n s t  the 
n u c l e a r  d a n g e r ;  and  tha t  if  they  w e r e  o v e r b o r n e  by  an a t t ack  i t  wou ld  be 
ou r  n a t i o n a l  p u r p o s e  to r e s t o r e  t h e m  as r a p i d l y  as  p o s s i b l e .  

We m u s t  p r e p a r e  fo r  the c iv i l  a d m i n i s t r a t i o n  of G o v e r n m e n t  a f t e r  
an a t t ack .  What  is  the  a u t h o r i t y  fo r  s e t t i n g  th i s  down so  f l a t ly  ? I t  
had  b e e n  o f f i c ia l  d o c t r i n e  al l  a long,  down to O p e r a t i o n  A l e r t  1955, tha t  
" m a r t i a l  l aw"  was  not  a p a r t  of ou r  p r o g r a m  fo r  s u r v i v a l .  I d e v e l o p e d  
th i s  in  the p a p e r  I r e a d  h e r e  in  1954. T h e n  c a m e  A l e r t  1955, wi th  the  
s i m u l a t e d  d e c l a r a t i o n  of s o - c a l l e d  " l i m i t e d  m a r t i a l  law.  " In m y  p a p e r  
l a s t  y e a r  I c a l l e d  it  " an  o n - t h e - s p o t  d e c i s i o n - - u n s t u d i e d ,  u n c o o r d i -  
na ted ,  an  i m p r o v i s a t i o n  of the m o m e n t .  " D e s c r i b i n g  i t  as  "a  t e r r i b l e  
m i s t a k e , "  I t r a c e d  how i t  c a m e  to be m a d e ,  wi th  c i t a t i o n  to the  d o c u -  
m e n t s .  It now s e e m s  c l e a r  that  the a d m i n i s t r a t i o n  r e c o g n i z e s  tha t  i t  
was  i n d e e d  an e r r o r .  O p e r a t i o n  A l e r t  1956 was  run  on an e n t i r e l y  
d i f f e r e n t  t h e o r y ;  the e p i s o d e  of 1955, so f a r  as  i t  i s  r e f e r r e d  to in  
o f f i c i a l  q u a r t e r s ,  h a s  b e e n  m i n i m i z e d  and  swep t  u n d e r  the c a r p e t .  

The M i l i t a r y  O p e r a t i o n s  S u b c o m m i t t e e  of the  House  of R e p r e s e n t a -  
t i v e s - - t h e  H o l i f i e l d  s u b c o m m i t t e e - - b e g a n  i t s  h e a r i n g s  on C iv i l  D e f e n s e  
fo r  N a t i o n a l  S u r v i v a l  in  J a n u a r y  1956. I no te  what  I d idn ' t  know un t i l  
an h o u r  ago,  tha t  Mr .  H o l i f i e l d  c a m e  o v e r  and spoke  to you. I h a v e  
s c a n n e d  the p a p e r  that  he  r e a d  and,  i f  I had  known that  you had  h e a r d  
f r o m  h i m ,  I wou ld  have  w o v e n  that  in to  m y  p a p e r  h e r e  today.  V e r y  s o o n  
the  s u b c o m m i t t e e  c a m e  to g r i p s  wi th  th i s  b u s i n e s s  of " m a r t i a l  law. ,1 P e r -  
haps  you have  s t u d i e d  the h e a r i n g s - - 3 , 1 4 5  pages  of e x c e e d i n g l y  va luab le  
t e s t i m o n y - - a n d  the  r e s u l t i n g  r e p o r t - - H .  R. No. 2946, 84th C o n g r e s s ,  
2d s e s s i o n .  S ince  I w r o t e  tha t  I have  l e a r n e d  that  you do have  those  
d o c u m e n t s  and  tha t  at  l e a s t  s o m e  of you have  s t u d i e d  t h e m .  Th i s  i s  
i n f i n i t e l y  the b e s t  s tudy  we have  had  of th i s  g r e a t  p r o b l e m  of n a t i o n a l  
s e c u r i t y - - f a r  m o r e  p e n e t r a t i n g  and  c o n s t r u c t i v e  than  any th ing  that  h a s  
e m e r g e d  f r o m  the  e x e c u t i v e  b r a n c h  of G o v e r n m e n t .  A d m i r a l  R a d f o r d ,  1/ 
G e n e r a l  T a y l o r ,  2 /  G e n e r a l  Twin ing ,  3/  and  A d m i r a l  B u r k e ,  4 / - - e v e r y - -  

1/  P .  341 et  s e q . ,  e sp .  
2 /  P .  428 et  s e q . ,  e sp .  
3 /  P .  373 et  s e q . ,  e sp .  
4 /  P .  403 et  s e q . ,  e sp .  

351-'72. 
445-56. 
3'75,393. 
404, 424. 



m e m b e r  of the Jo in t  Chiefs  of S t a f f - - t e s t i f i ed :  5/  they r ecogn ized  the 
u t t e r  i m p r a c t i c a b i l i t y  of sh i f t ing  to a m i l i t a r y  a d m i n i s t r a t i o n  as  the 
method  of r e s t o r i n g  our na t iona l  communi ty .  Wha teve r  fa i th  any of 
the c o m m i t t e e  m e m b e r s  m a y  have had in  r e s o r t i n g  to " m a r t i a l  l a w " - -  
and I t h ink  i t  was  not g r e a t - - w a s  c o m p l e t e l y  d i sabused  by the r e s p o n s e  
of the Jo in t  Chiefs .  C l e a r l y  they did not want the r e s p o n s i b i l i t y ,  c l e a r l y  
t he i r  o r g a n i z a t i o n s  w e r e  not compe ten t  to d i s c h a r g e  it. 

The c iv i l  r e p r e s e n t a t i v e s  of the a d m i n i s t r a t i o n  appea r ing  before  
the s u b c o m m i t t e e  made  a b r ave  a t t empt  to r e i n t e r p r e t  the " m a r t i a l  
law" of 1955 as  hav ing  mean t  nothing m o r e  than " the  m a x i m u m  poss ib l e  
m i l i t a r y  suppor t  of the c iv i l i an  a u t h o r i t i e s . "  6/  The g is t  of t h e i r  
t e s t i m o n y  on this  point  i s  s u m m a r i z e d  in  one sen tence  that  I quote f r o m  
Dr.  F l e m m i n g ,  then D i r e c t o r  of ODM: 

'Let's forget Opera t ion  A l e r t  1955. I'7/ 
m 

The subcomm4ttee  c h a i r m a n  t r i ed  r e p e a t e d l y  to obtain the a t t endance  
of the At to rney  G e n e r a l  to d i s c u s s  the d e c l a r a t i o n  of " m a r t i a l  l a w " - -  
which had been  made  when the A t to rney  G e n e r a l  was  at  the P r e s i d e n t ' s  
s ide .  The A t to rney  G e n e r a l  dec l ined  to appear ,  exp la in ing  that :  

'~Dur s tudy of the many  r a m i f i c a t i o n s  of th is  sub jec t  has  not 
been comple ted .  " 8 /  

The p r e s e n t  So l ic i to r  Gene ra l ,  who, as A s s i s t a n t  A t to rney  Gene ra l ,  
was  a l so  on the spot  when this  ac t ion  was  taken,  now as  a m e m b e r  of 
the A m e r i c a n  B a r  A s s o c i a t i o n ' s  Specia l  Commi t t ee  on Impac t  of At tack  
on Lega l  and A d m i n i s t r a t i v e  P r o c e s s e s  has  jo ined in a S ta t emen t  of 
Ob jec t ives  which in  pa r t  r e ads  as  fol lows:  

The Re la t ion  of C iv i l i an  to M i l i t a r y  Author i ty .  

" C i v i l i a n  au thor i ty  should be p r e p a r e d  to govern  the coun t ry  
in the event  of a tomic  a t tack.  It is  no task  for  the A r m e d  F o r c e s ,  
who in war  mus t  give p r i o r i t y  to the i r  m i l i t a r y  m i s s i o n s  and should 

51 T h e i r  t e s t i m o n y  is  s u m m a r i z e d  in the subcommi t t ee  r epo r t ,  p. 60-72. 
6 /  Dr.  F l e m m i n g ,  H e a r i n g s ,  p. 1046. S i m i l a r l y  Governor  P e t e r s o n ,  

A d m i n i s t r a t o r  of the F e d e r a l  Civ i l  Defense  A d m i n i s t r a t i o n ,  H e a r i n g s ,  
p. 1421, 1426. 

7 /  I b i d . ,  p. 1069. 
8 /  i b i d . ,  p. 3139. 
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not be c o m p e l l e d  to d i v e r t  m a n p o w e r  and  o r g a n i z a t i o n  to the va s t  
c o m p l e x  o p e r a t i o n s  n e e d e d  to k e e p  ou r  s h a t t e r e d  e c o n o m y  and 
G o v e r n m e n t  func t ion ing .  Nor  is  m a r t i a l  law a so lu t ion .  It  i s ,  a t  
b e s t ,  a f o r m  of a u t h o r i t y  and o r g a n i z a t i o n  tha t  can  r a p i d l y  be 
i n v o k e d  if we  as a c o u n t r y  have  not  a d e q u a t e l y  p r e p a r e d  fo r  c i v i l i a n  
d e f e n s e  but  p e r m i t  o u r s e l v e s  to be s u r p r i s e d  by wha t ,  i n s t e a d ,  we  
cou ld  a n t i c i p a t e  and p r e p a r e  fo r .  The  c r i t i c a l  q u e s t i o n  shou ld  be 
s t a t e d  not  in t e r m s  of m i l i t a r y  v e r s u s  c i v i l i a n  a u t h o r i t y ,  o r  of 
m a r t i a l  l aw,  but  r a t h e r  in t e r m s  of the p r o p e r  s p h e r e s  of a c t i v i t y  
of the m i l i t a r y  and the c i v i l i a n ,  r e s p e c t i v e l y ,  and  the e f f e c t i v e  
w o r k i n g  r e l a t i o n s h i p  r e q u i r e d  b e t w e e n  t h e m  . . . .  " 9 /  

The  s t a t e m e n t  w a s  a p p r o v e d  by the H o u s e  of D e l e g a t e s  of the 
A m e r i c a n  B a r  A s s o c i a t i o n  in F e b r u a r y  1957. 

The Military Operations Subcommittee was emphatic that "Civil 
defense is properly a civilian function, as indeed, almost every witness 
before the subcommittee including the military emphasized." and yet 
that : 

'~Jnless  a s t r o n g  c i v i l i a n  e f fo r t  i s  m a d e  at  the h i g h e r  l e v e l s  
of G o v e r n m e n t  to p lan  f o r  c iv i l  d e f e n s e  and to bui ld  up the n e c e s s a r y  
F e d e r a l ,  S ta te  and l o c a l  o r g a n i z a t i o n s ,  c i v i l  d e f e n s e  wi l l  b e c o m e  
i n c r e a s i n g l y  a m i l i t a r y  r e s p o n s i b i l i t y .  "10 / 

Tha t  the  A r m e d  F o r c e s  be c a l l e d  upon  to a d m i n i s t e r  G o v e r n m e n t  in th i s  
c o u n t r y  s h o u l d  be r e g a r d e d  as  no th ing  b e t t e r  than  the l a s t  t r a g i c  ex -  
t r e m i t y .  The  c o u n t r y  now n e e d s  l e a d e r s h i p  to d e v e l o p  c iv i l  i n s t i t u t i o n s  
s t r o n g  enough  to s t a n d  up u n d e r  a n u c l e a r  a t t a ck .  Th i s  b r i n g s  m e  to m y  
next  point .  

The  p r i m a r y  r e s p o n s i b i l i t y  of the F e d e r a l  G o v e r n m e n t  fo r  the non-  
m i l i t a r y  as  w e l l  as  the m i l i t a r y  a s p e c t s  of n a t i o n a l  d e f e n s e  s h o u l d  be 
r e c o g n i z e d  and e f f e c t i v e l y  d i s c h a r g e d .  

The  Act  of 12 J a n u a r y  1951, d e c l a r e d  that  " r e s p o n s i b i l i t y  fo r  c iv i l  
d e f e n s e  s h a l l  be v e s t e d  p r i m a r i l y  in the s e v e r a l  S t a t e s  and t h e i r  p o l i t i c a l  
s u b d i v i s i o n s .  " E v e r y o n e  c o n v e r s a n t  wi th  the r e a l i t i e s  now knows  tha t  
that  w i l t  not  do. The H o l i f i e l d  S u b c o m m i t t e e  wou ld  have  C o n g r e s s  de -  
c l a r e :  

'9/ M i m e o g r a p h e d  S t a t e m e n t  of O b j e c t i v e s ,  
10/  R e p o r t ,  p. 67. 

" 4 

14 J a n  1957, p. 2. 



" . . . tha t  c iv i l  d e f e n s e  is  an  i n t e g r a l  p a r t  of n a t i o n a l  d e -  
f e n s e  and a d i r e c t  r e s p o n s i b i l i t y  of the F e d e r a l  G o v e r n m e n t  in  
k e e p i n g  wi th  i t s  c o n s t i t u t i o n a l  du t i e s  to p r o v i d e  fo r  the  c o m m o n  
d e f e n s e  . . . .  "1 1 / 

Tha t ,  i t  s e e m s  to m e ,  i s  e x a c t l y  r i gh t .  I t  has  the s u p p o r t - - v i r t u a l l y  
the u n a n i m o u s  s u p p o r t ,  I b e l i e v e - - o f  a l l  p e r s o n s  r e s p o n s i b l y  c o n c e r n e d  
wi th  c i v i l  d e f e n s e  at  the Sta te  and  l o c a l  l e v e l s .  

The  p r e s e n t  a d m i n i s t r a t i o n ,  w h i l e  r e c o g n i z i n g  the n e e d  fo r  " v e s t i n g  
in  the F e d e r a l  G o v e r n m e n t  a l a r g e r  r e s p o n s i b i l i t y ,  " would  " a v o i d  F e d -  
e r a l  p r e e m p t i o n  of a l l  c iv i l  d e f e n s e  p r o g r a m s  which  a r e  so  d e p e n d e n t  
upon  w i d e s p r e a d  c i t i z e n  p a r t i c i p a t i o n .  " " T h e  F e d e r a l  G o v e r n m e n t ,  d e -  
sp i t e  i t s  i n c r e a s e d  c iv i l  d e f e n s e  r o l e ,  m u s t  r e m a i n  in p a r t n e r s h i p  wi th  
S t a t e s ,  c i t i e s ,  and towns .  " 1 2 /  " P a r t n e r s h i p "  h a s  a b e g u i l i n g  sound:  
e v e r y b o d y  ought  to p i tch  in and w o r k  fo r  the c o m m o n  good.  " P a r t n e r s h i p "  

" tends  to p r o d u c e  o b s c u r i t y  of thought  in a m a t t e r  w h e r e  r i g o r o u s  a n a l y s i s  
i s  d e s p e r a t e l y  n e e d e d .  

L e t  m e  s t a t e  the c a s e  as  in  t r u t h  i t  s e e m s  to be.  Of c o u r s e  the 
c o m m o n  d e f e n s e  is  a r e s p o n s i b i l i t y  of the F e d e r a l  G o v e r n m e n t ;  that  
a l w a y s  h a s  b e e n  t r u e  and is  i n e s c a p a b l e .  N o r m a l l y ,  when  the F e d e r a l  
G o v e r n m e n t  b ~ a r s  r e s p o n s i b i l i t y ,  i t  a c t s  t h r o u g h  i t s  own a g e n t s ,  
i n d e p e n d e n t l y  of the S t a t e s .  We have  Un i t ed  S ta tes  c o u r t s ,  a t t o r n e y s ,  
and m a r s h a l s ;  Un i t ed  S ta te s  A r m y ,  Navy ,  and A i r  F o r c e ;  by i t s  own 
l e t t e r  c a r r i e r s  the P o s t  Off ice  c o m e s  to y o u r  d o o r ,  and the B u r e a u  of 
I n t e r n a l  R e v e n u e  c r imes  e v e n  c l o s e r .  So when  we s a y  that  a c e r t a i n  
func t ion  p e r t a i n s  to the F e d e r a l  G o v e r n m e n t ,  it  s e e m s  to r e s u l t  tha t  
the S ta t e s  have  no th ing  to do wi th  i t .  With c i v i l  d e f e n s e  i t  m u s t  be 
o t h e r w i s e ,  f o r  on ly  by m e a n s  of the e n e r g e t i c  a c t i o n  of Sta te  and  l o c a l  
g o v e r n m e n t s  can  the F e d e r a l  G o v e r n m e n t  d i s c h a r g e  i t s  p r i m a r y  r e -  
s p o n s i b i l i t y .  

Th i s  i s  an  u n p r e c e d e n t e d  p r o b l e m :  tha t  i s  why we f ind it so  h a r d  
to th ink  s t r a i g h t .  The U n i t e d  S ta te s  i s  the only G o v e r n m e n t  tha t  c a n  
d e f e n d  us  a l l ;  but h e r e  i t  m u s t ,  by e x e r t i n g  i t s  c o n s t i t u t i o n a l  and  i t s  
m o r a l  a u t h o r i t y ,  i n d u c e  a c t i o n  by the s e v e r a l  S t a t e s  and t h e i r  s u b d i v i -  
s i o n s .  The p r e s e r v a t i o n  in  ful l  v i g o r  of the c iv i l  i n s t i t u t i o n s  of the 
s e v e r a l  S t a t e s ,  a t  a l l  t i m e s ,  i s  i t s e l f  one of the g r e a t  o b j e c t i v e s .  The  
n a t i o n a l  s y s t e m  m u s t  r e l y  upon  Sta te  and  l o c a l  a c t i o n  w h e r e v e r  s u c h  
a c t i o n  w o u l d  be of s u p e r i o r  f i t n e s s  o r  p r o p r i e t y .  Many of the c o n c e r n s  

11/ D e c l a r a t i o n  of po l i cy  in  H. R. 2125 and c o m p a n i o n  b i l l s .  
12/ P r e s i d e n t  E i s e n h o w e r ' s  l e t t e r  to A d m i n i s t r a t o r  P e t e r s o n ,  17 J u l y  

1956, in p r e p a r a t i o n  fo r  O p e r a t i o n  A l e r t  1956. 
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of  c iv i l  d e f e n s e  i nvo lve  m e r e l y  the n o r m a l  f u n c t i o n s  of S ta te  and  
l o c a l  g o v e r n m e n t  as  c a r r i e d  on at  a t i m e  of n a t i o n a l  d i s t r e s s .  I t  i s  
e s s e n t i a l  to the  s a f e t y  of us  a l l  tha t  the N a t i o n a l  G o v e r n m e n t  m a k e s  
s u r e  tha t  e v e r y  S ta te  w i l l  c a r r y  on and  do i t s  duty.  1 3 /  S o m e  of the 
c o n c e r n s  of c iv i l  d e f e n s e  i nvo lve  the s a f e g u a r d i n g  a g a i n s t  e n e m y  
a c t i o n  of v i t a l  r e c o r d s  kep t  u n d e r  Sta te  o r  l o c a l  a u t h o r i t y ,  and  the  
i n d u c i n g  of S ta te  o r  l o c a l  a c t i o n  on m a t t e r s  e s s e n t i a l  to n a t i o n a l  s u r -  
v iva l .  F o r  e x a m p l e ,  b u s i n e s s  c o r p o r a t i o n s  a r e  c r e a t u r e s  of the Sta te ;  
the p o w e r s  of m a n a g e m e n t  a r e  g o v e r n e d  by Sta te  l aw.  R e g i s t e r s  of 
d e e d s  and  of p r o b a t e  a r e  m a t t e r s  of S ta te  c o n c e r n .  Bu t  i t  i s  a m a t t e r  
of n a t i o n a l  c o n c e r n  to a s s u r e  tha t ,  c o m e  a n u c l e a r  a t t a c k ,  the N a t i o n ' s  
b u s i n e s s  w i l l  c a r r y  on 1 4 / - - a n d  that  r u n s  down to a s s u r i n g  the m a i n t e -  
n a n c e  of m a n a g e r s  c o m p e t e n t  to ac t  fo r  the c o r p o r a t i o n ,  and  to a s s u r i n g  
tha t  p r o p e r t y  and  bank a c c o u n t s  wi l l  not  be r e n d e r e d  u n a v a i l a b l e  b e -  
c a u s e  o w n e r s h i p  c a n n o t  be d e t e r m i n e d .  C i v i l  d e f e n s e  m u s t  in  l a r g e  
p a r t  be c a r r i e d  out  t h r o u g h  the a g e n c y  of the g o v e r n m e n t a l  m a c h i n e r y ,  
p e r s o n n e l ,  and  f a c i l i t i e s  of the S t a t e s  and t h e i r  s u b d i v i s i o n s .  Bu t  the 
r e s p o n s i b i l i t y  fo r  e s t a b l i s h i n g  the n a t i o n a l  p lan  and  fo r  e x e r t i n g  
l e a d e r s h i p ,  by w h a t e v e r  m e a n s  that  a p p e a r  b e s t  s u i t e d  and to w h a t e v e r  
d e g r e e  tha t  m a y  be found n e c e s s a r y - - t h a t  p r i m a r y  r e s p o n s i b i l i t y  r e s t s  
upon  the U n i t e d  S t a t e s  G o v e r n m e n t .  

The  H o l i f i e l d  b i l l ,  in  a d e q u a t e  l a n g u a g e  s t a t e s :  

• . r e c o g n i z e s  tha t  the S t a t e s  and  t h e i r  p o l i t i c a l  s u b d i v i s i o n s  
h a v e  an i m p o r t a n t  s u p p o r t i n g  r o l e  and shou ld  be a s s i s t e d  and en-  
c o u r a g e d  to p e r f o r m  a p p r o p r i a t e  c iv i l  d e f e n s e  t a s k s  c o n s i s t e n t  w i th  
the n a t i o n a l  p lan  . . . .  " 

The  b i l l  wou ld  p r o v i d e  m e a n s ,  f a r  m o r e  e f f e c t i v e  than wha t  we now h a v e ,  
fo r  e v o k i n g  and  e n c o u r a g i n g  s u c h  s u p p o r t i n g  ac t i on .  

The  F e d e r a l  G o v e r n m e n t - - C o n g r e s s  and E x e c u t i v e - - h a s  n e v e r  p r o -  
v i d e d  a d e q u a t e  n a t i o n a l  l e a d e r s h i p  in c i v i l  d e f e n s e .  We n e e d ,  of c o u r s e ,  
n a t i o n a l  p lann ing ,  c o m p a r a b l e  to the p l a n n i n g  fo r  v a r i e d  e v e n t u a l i t i e s  
c a r r i e d  on u n d e r  the Jo in t  C h i e f s  of Staff.  What  is  c a l l e d  the N a t i o n a l  

13/ 

14/ 

I d r a w  a t t e n t i o n  to the w o r k  be ing  done in  the C a l i f o r n i a  L e g i s l a t u r e ,  
in  the A s s e m b l y  S u b c o m m i t t e e  on I m p a c t  of E n e m y  At t ack  on 
C o n s t i t u t i o n a l  G o v e r n m e n t ,  of w h i c h  M r .  V e r n o n  K i l p a t r i c k  is  
c h a i r m a n .  
P e r k i n s ,  J a m e s  W . ,  and  L i v i n g s t o n  Ha l l ,  " A g e n c y  P o w e r s  in  T i m e  
of A t o m i c  A t t ack ,  " M a s s a c h u s e t t s  Law Q u a r t e r l y ,  M a r  1957, p. 37- 
44. 
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" i C '  !" 

P l a n  f o r  C iv i l  D e f e n s e - - N S R B  D o c u m e n t  128 of 8 S e p t e m b e r  1950--  
does  not  a p p r o a c h  to b e i n g  s u c h  a p lan  as  wou ld  enab l e  Sta te  d i r e c t o r s  
to d e d u c e  t h e i r  r e s p e c t i v e  p a r t s  in a g r a n d  de s ign .  I t  i s  s i m p l y  a 
r e c o m m e n d e d  s c h e m e  of Sta te  and l o c a l  o r g a n i z a t i o n .  I t ' s  a s u g g e s t e d  
t ab le  of o r g a n i z a t i o n ,  r a t h e r  than  an o p e r a t i o n a l  plan.  A r e  we to d ig  
s h e l t e r s ,  o r  a r e  we to p r e p a r e  to e v a c u a t e ?  C l e a r l y  tha t  m u s t  be a 
n a t i o n a l  d e c i s i o n :  the S ta te s  do not  have  the i n f o r m a t i o n  n e c e s s a r y  
f o r  a w i s e  c o n c l u s i o n ;  they  do not  have  the m e a n s  to p r o v i d e  e i t h e r  the 
h i g h w a y s  o r  the s h e l t e r s .  How m u c h  w a r n i n g  m a y  be e x p e c t e d ?  How 
i m m i n e n t  i s  the d a n g e r  of a n u c l e a r  a t t a c k ?  B a s i c  q u e s t i o n s  s u c h  a s  
t h e s e  c a n  be a n s w e r e d  only  by the F e d e r a l  G o v e r n m e n t .  If  we a r e  e v e r  
to h a v e  a d e q u a t e  c i v i l  d e f e n s e ,  the F e d e r a l  G o v e r n m e n t ,  e a r n e s t l y  
and  p u r p o s e f u l l y ,  m u s t  e x e r c i s e  p r i m a r y  r e s p o n s i b i l i t y - - b y  e s t a b l i s h -  
ing  c o u r s e s  of a c t i o n  and  d i s c l o s i n g  to e a c h  Sta te  wha t  i s  i t s  p a r t  in  the 
who le ;  by m a k i n g  the m a t e r i a l  c o n t r i b u t i o n  w h i c h  only  the F e d e r a l  
t a x i n g  p o w e r  can  p r o v i d e ;  and by e n l i s t i n g  i n t e l l i g e n t  p o p u l a r  s u p p o r t  
t h r o u g h  tha t  e x e c u t i v e  l e a d e r s h i p  to w h i c h  th i s  N a t i o n  is  a c c u s t o m e d  
in  a l l  m a t t e r s  t o u c h i n g  the n a t i o n a l  s a fe ty .  Such p l ann ing ,  such  s u p p o r t ,  
s u c h  f r a n k  d i s c l o s u r e  and l e a d e r s h i p  have  n e v e r  y e t  b e e n  p r o v i d e d - - n o t  
in any  a d e q u a t e  m e a s u r e .  

T h e r e  s e e m s  to be  a f e a r  tha t ,  once  the U n i t e d  S t a t e s  G o v e r n m e n t  
a c k n o w l e d g e d  i t s  p r i m a r y  r e s p o n s i b i l i t y ,  the S t a t e s  and  s u b d i v i s i o n s  
wou ld  l ie  down on the job.  I th ink  th i s  t u r n s  the  p i c t u r e  u p s i d e  down.  
The  b e s t  way  to i n d u c e  the S t a t e s  and t h e i r  s u b d i v i s i o n s  to p e r f o r m  
t h e i r  e s s e n t i a l  s u p p o r t i n g  r o l e  is  to give t h e m  s o m e t h i n g  a d e q u a t e  to 
s u p p o r t .  

The  F e d e r a l  a g e n c y  m u s t  be r a i s e d  in d ign i ty  and p o w e r .  Al l  a g r e e  
to th is .  Al l ,  I b e l i e v e ,  now a g r e e  tha t  i t  shou ld  not  be m a d e  a f o u r t h  
d e p a r t m e n t  u n d e r  D e f e n s e :  tha t  no t i on  w a s  a l w a y s  fau l ty .  The  M i l i t a r y  
O p e r a t i o n s  S u b c o m m i t t e e  r e a c h e d  the c o n c l u s i o n  tha t  c iv i l  d e f e n s e  shou ld  
be m a d e  an e x e c u t i v e  d e p a r t m e n t - - t h a t  on ly  so  wou ld  the f u n c t i o n  have  
the r e q u i s i t e  s t and ing .  I have  s l o w l y  c o m e  to the s a m e  c o n c l u s i o n .  I 
no te  wi th  r e g r e t  tha t  the a d m i n i s t r a t i o n  o p p o s e s  tha t  s t ep .  The F e d e r a l  
C iv i l  D e f e n s e  A d m i n i s t r a t o r  i s  i n v i t e d  to p a r t i c i p a t e  in C a b i n e t  m e e t i n g s - -  
but  that  i s  no m o r e  than a p a l l i a t i v e .  

" T h e  A m e r i c a n  B a r  A s s o c i a t i o n  C o m m i t t e e  r e a c h e d  the c o n -  
c l u s i o n  tha t  c i v i l i a n  d e f e n s e ,  c o m p a r a b l e  in s c a l e  to the v a s t  and  
m a n y - s i d e d  p r o b l e m s  a ~ h e r m o n u c l e a r  a t t a c k  wou ld  c r e a t e ,  c a l l s  
fo r  a new and c l e a r e r  de f i n i t i on  of c e n t r a l  p l ann ing  and a d m i n i s t r a -  
t ive  a u t h o r i t y ,  and that  i t  is  u n w i s e  to con t inue  to d iv ide  c e n t r a l  



r e s p o n s i b i l i t y  b e t w e e n  two m a j o r  e x e c u t i v e  a g e n c i e s  of the 
F e d e r a l  G o v e r n m e n t  _]-that i s ,  b e t w e e n  FCDA and  ODM~. N o r  
do we b e l i e v e  tha t  c i v i l i a n  d e f e n s e  d u t i e s  c a n  any l o n g e r  e f f e c -  
t i v e l y  be d e l e g a t e d  a m o n g  a n u m b e r  of F e d e r a l  a g e n c i e s ,  o r  
s h a r e d  wi th  Sta te  and l o c a l  a g e n c i e s ,  u n l e s s  a c o m p r e h e n s i v e ,  
if  e l a s t i c ,  p l an  is  f i r s t  d e v e l o p e d  into  w h i c h  t h e i r  r e s p e c t i v e  
e f f o r t s  can  c l e a r l y  be  f i t t ed .  " 

The  H o l i f i e l d  S u b c o m m i t t e e ' s  b i l l  wou ld  c o n c e n t r a t e  in  the new D e p a r t -  
m e n t  of C iv i l  D e f e n s e  r e s p o n s i b i l i t y  fo r  p l a n n i n g  the n o n m i l i t a r y  p a r t  
of n a t i o n a l  s u r v i v a l .  I b e l i e v e  that  i s  r i g h t .  I r e c o g n i z e  tha t  in  t i m e  of 
w a r ,  w h e n  the C iv i l  D e f e n s e  D e p a r t m e n t  was  d i r e c t i n g  a c t i v e  o p e r a t i o n s ,  
i t  s h o u l d  not  p r e s i d e  o v e r  m a n p o w e r ,  i n d u s t r i a l  p r o d u c t i o n ,  o r  con -  
t i nu i ty  of the e c o n o m y .  My thought  i s  tha t  the p l a n n i n g  un i t s  tha t  had  
b e e n  p r e p a r i n g  fo r  t h o s e  func t i ons  wou ld  d r o p  out  of the C iv i l  D e f e n s e  
D e p a r t m e n t ,  l ike  pea s  tha t  had  b e e n  r i p e n i n g  in a pod, and m o v e  into  
p l a c e  as  s e p a r a t e  a g e n c i e s  in  the s t r u c t u r e  of w a r t i m e  a d m i n i s t r a t i o n .  
I have  c o m e  to the v iew tha t ,  to v e s t  p o w e r  and f a s t e n  r e s p o n s i b i l i t y  
fo r  n o n m i l i t a r y  d e f e n s e  at  s o m e  de f in i t e  point  in the n a t i o n a l  a d m i n i s t r a -  
t ion ,  we s h o u l d  not r e l y  on any  t r a n s i t o r y  a g e n c y  wi th  no c o r p o r a t e  
s p i r i t  o r  t r a d i t i o n s ,  i d e n t i f i e d  on ly  by s o m e  u n f a m i l i a r  l e t t e r s ,  and 
p r e s e n t i n g  no c l e a r  i m a g e  to the pub l ic  c o n s c i o u s n e s s .  

The  D e p a r t m e n t  of D e f e n s e  and the A r m e d  F o r c e s  shou ld ,  I s u g g e s t ,  
d i s p l a y  a m u c h  g r e a t e r  c o n c e r n  fo r  a s s u r i n g  r e a d i n e s s  on the non-  
m i l i t a r y  s i d e  of n a t i o n a l  d e f e n s e .  Whi le  i t  i s  not  fo r  t h e m  to a s s u m e  
tha t  func t ion ,  they  shou ld  d e c l a r e  i n s i s t e n t l y  tha t  i t  is  a m a t t e r  of v i t a l  
i m p o r t a n c e .  Whi le  s e r v i c e  ch i e f s  have  b e e n  look ing  o v e r s e a s ,  in the 
a i r ,  on the w a t e r s  and  b e n e a t h ,  w h e r e  t h e i r  own g u a r d  m u s t  be kep t ,  
they  h a v e  s c a r c e l y  r e f l e c t e d ,  I th ink,  on the s i t u a t i o n  in the i n t e r i o r  in 
e v e n t  of a n u c l e a r  a t t ack .  I a m  too w e l l  a c q u a i n t e d  wi th  the m a n i f o l d  
t a s k s  of the J o i n t  C h i e f s  of S t a f f - - t a s k s  a l r e a d y  too g r e a t  fo r  any  m e n - -  
to a sk  t h e m  to take  on l a r g e r  r e s p o n s i b i l i t i e s .  I m e a n  s i m p l y  that  they  
s h o u l d  p r e s s  f o r  a s s u r a n c e  tha t  the n o n m i l i t a r y  p a r t  of d e f e n s e ,  in  the 
i n t e r i o r ,  be g i v e n  as  a d e q u a t e  i n s t i t u t i o n a l  e x p r e s s i o n  as has  b e e n  g iven  
to m i l i t a r y  d e f e n s e  by the r e f o r m s  s i n c e  W o r l d  W a r  II.  E v e n  f r o m  a 
n a r r o w  p r o f e s s i o n a l  point  of v i ew ,  a d i s o r g a n i z e d  h o m e l a n d  c o u l d  not  
long s u p p o r t  an  a d e q u a t e  m i l i t a r y  o f f ens ive .  C o n v e r s e l y ,  a c o n s p i c u o u s l y  
e f f e c t i v e  s h o r i n g  up of d o m e s t i c  i n s t i t u t i o n s  shou ld  be a d e t e r r e n t  by 
m a k i n g  a n u c l e a r  a t t a ck  s e e m  l e s s  p r o f i t a b l e .  

O f f i c e r s  of the A r m e d  F o r c e s  m u s t ,  h o w e v e r ,  p lan  for  e v e n t u a l i t i e s  
w h e r e  th ings  have  gone  bad ly .  I t u r n ,  a c c o r d i n g l y ,  to s u p p o s e  that  a 



n u c l e a r  a t t a ck  h a s  b e e n  m a d e  and,  r e a l i s t i c a l l y ,  tha t  the m a c h i n e r y  
of G o v e r n m e n t  h a s  been  v e r y  s e r i o u s l y  d a m a g e d .  How shou ld  the 
A r m e d  F o r c e s  r e s p o n d  to th is  s i t u a t i o n ?  (I a s s u m e  fo r  p r e s e n t  d i s -  
c u s s i o n  tha t  s o m e  un i t s  o r  s e l e c t e d  p e r s o n n e l  have  b e e n  d i v e r t e d  f r o m  
the p r i m a r y  m i l i t a r y  m i s s i o n  and  a s s i g n e d  to the t a sk  of r e s t o r i n g  
g o v e r n m e n t a l  f unc t i ons .  ) 

In so f a r  as  A r m e d  F o r c e s  a r e  a s s i g n e d  to d o m e s t i c  g o v e r n m e n t a l  
f u n c t i o n s ,  i t  i s  to be e x p e c t e d  that  they  wi l l  be d i r e c t e d  to p l ay  a sup -  
p o r t i n g  r o l e ;  t hey  shou ld  so ac t  as to p r o m o t e  t h e i r  own w i t h d r a w a l  at  
the e a r l i e s t  p r a c t i c a b l e  m o m e n t .  (The i dea  of m i l i t a r y  s u p p o r t  to c i v i l  
gove rnmen . t  i s ,  I know,  a s o m e w h a t  r e f i n e d  c o n c e p t i o n - - t o  w h i c h  I w i l l  
c o m e  in a m o m e n t .  ) 

C e r t a i n l y  c iv i l  a d m i n i s t r a t i o n  wou ld  be in a v e r y  bad  way  on the 
m o r r o w  of a s u r p r i s e  n u c l e a r  a t t ack .  (The A r m e d  F o r c e s  p r o b a b l y  
wou ld  be in r a t h e r  a bad  way too,  so l e t ' s  not be p a t r o n i z i n g  when  we 
th ink  of the d i s o r g a n i z a t i o n  of c iv i l  g o v e r n m e n t .  How w e l l  did the 
d e n i z e n s  of the P e n t a g o n  e m e r g e  ? How w e l l  did H e a d q u a r t e r s ,  F i r s t  
A r m y  e x t r i c a t e  i t s e l f  f r o m  G o v e r n o r ' s  I s l a n d - - H e a d q u a r t e r s ,  F i f t h  
A r m y  f r o m  E a s t  Hyde  P a r k  B o u l e v a r d ,  C h i c a g o - - a n d  H e a d q u a r t e r s ,  
S ix th  A r m y  f r o m  the P r e s i d i o  of San F r a n c i s c o  ?) The  who le  c o u n t r y  
w o u l d  be in qui te  a m e s s .  I hope  s u p r e m e l y  tha t  a s t u r d y  c h a n n e l  of 
c iv i l  a u t h o r i t y  wi l l  have  b e e n  e s t a b l i s h e d ,  r u n n i n g  down f r o m  the 
P r e s i d e n t  t h r o u g h  the Sta te  G o v e r n m e n t s  to the c o u n t r y - - a  c h a n n e l  of 
l e g a l  and m o r a l  a u t h o r i t y  w h e r e b y  the A m e r i c a n  peop le  cou ld  be s t e a d i e d  
and d i r e c t e d  by the P r e s i d e n t ' s  f a m i l i a r  and  r e s p e c t e d  vo i ce .  Tha t  i s  
the on ly  a d e q u a t e  c h a n n e l  fo r  n a t i o n a l  l e a d e r s h i p ,  and the m o r a l  a s p e c t  
of a u t h o r i t y  wou ld  be f a r  m o r e  i m p o r t a n t  than  the l e g a l  on the m o r r o w  
of an a t t ack .  

The f u n c t i o n  of the A r m e d  F o r c e s ,  then ,  would  be ,  not  to ac t  as  
the g r e a t  condu i t  b e t w e e n  the n a t i o n a l  a d m i n i s t r a t i o n  and  the c o u n t r y ,  
but  r a t h e r  to c o m e  in a t  w e a k  po in t s  in  the g o v e r n m e n t a l  s t r u c t u r e ,  as  
n e e d e d  and as  a v a i l a b l e .  In  e v e r y  l o c a l i t y  a f f e c t e d - - l o c a l i t i e s  w h e r e  
peop le  had  b e e n  a f f l i c t e d ,  l o c a l i t i e s  in to  w h i c h  peop le  w e r e  b e i n g  
e v a c u a t e d - - t h e r e  w o u l d  be n e e d  fo r  l o g i s t i c a l  s u p p o r t - - f o o d  k i t c h e n s ,  
b l a n k e t s ,  t e n t s ,  t r a n s p o r t ,  m e d i c i n e ,  and the l ike .  In so f a r  as  s u c h  
s e r v i c e  cou ld  be r e n d e r e d ,  i t  shou ld  be.  I t  i s  not  s u r p r i s i n g  tha t  the  
J o i n t  Ch ie f s  a r e  not  p r e p a r e d  to m a k e  f i r m  c o m m i t m e n t s :  they  do not  
know wha t  w o u l d  be lef t  o v e r  f r o m  t h e i r  own r e q u i r e m e n t s .  



T 

C o n s i d e r  s p e c i f i c  s i t u a t i o n s .  B l a n k e t s  a r e  n e e d e d  and the 
Q u a r t e r m a s t e r  can  s p a r e  s o m e ;  a t r u c k  d r i v e s  up,  d u m p s  t h e m ,  and  
goes  away .  Th i s  is  the s i m p l e s t  f o r m  of m i l i t a r y  a id ,  and i t  p r o d u c e s  
no s e r i o u s  p r o b l e m .  The Sta te  H ighway  P a t r o l  m u s t  se t  up c o n t r o l  
po in ts  fo r  s o r t i n g  out  r e f u g e e s  and d i r e c t i n g  t h e m  to c o n c e n t r a t i o n  
a r e a s ;  an  MP c o m p a n y  is  a v a i l a b l e  and goes  in;  i t  c o n f o r m s  to the 
s c h e m e  e s t a b l i s h e d  by the Sta te  p a t r o l  and m e r e l y  a ids  in c a r r y i n g  out 
the a r r a n g e m e n t s .  A c o m m u n i t y ' s  w a t e r ,  gas ,  and  e l e c t r i c  s e r v i c e s  
have  b e e n  d i s r u p t e d ;  m i l i t a r y  a id  is  r e q u e s t e d ,  and E n g i n e e r  and S igna l  
un i t s  a r e  d i r e c t e d  to m a k e  r e p a i r s  and to r e m a i n  on the job un t i l  the 
c o m m u n i t y  is  ab le  to t ake  c a r e  of i t s e l f .  A c i ty  has  b e e n  h i t  and  i t s  
a d m i n i s t r a t i v e  s ta f f  ha s  s u f f e r e d  h e a v y  c a s u a l t i e s ;  a m i l i t a r y  g o v e r n -  
m e n t  un i t  of the r e s e r v e  is  c a l l e d  to a c t i v e  duty and d i r e c t e d  to a id  the  
m a y o r .  A n o t h e r  c i ty  has  b e e n  so bad ly  h i t  tha t  i t s  g o v e r n m e n t  i s  
v i r t u a l l y  n o n e x i s t e n t ;  a n o t h e r  m i l i t a r y  g o v e r n m e n t  un i t  i s  d i r e c t e d  to 
go in  and o r g a n i z e  a new c i ty  a d m i n i s t r a t i o n .  You wi l l  s e e  that  in  m y  
p r o g r e s s i o n  of e x a m p l e s  the m i l i t a r y  un i t s  b e c o m e  m o r e  and  m o r e  
d e e p l y  i n v o l v e d  in c iv i l  b u s i n e s s ,  un t i l  we c o m e  to the c a s e  w h e r e  at  
the m o m e n t  t h e r e  is  no one in c h a r g e  on the spot  and the un i t  f inds  
i t s e l f  on i t s  own. The  t e n d e n c y  to take  o v e r  and dig in wou ld  be s t r o n g .  
S o m e  s t u n n e d  c i ty  f a t h e r s  would  only too e a g e r l y  l e a v e  i t  to the A r m y  
to do wha t  they  s h o u l d  do t h e m s e l v e s .  Men  of p r o p e r t y  wou ld  i n s i s t  
tha t  the t r o o p s  r c m a i n  to e n f o r c e  law and  o r d e r .  ( " L a w  and o r d e r "  i s  
a b ig  u n a n a l y z e d  c a t c h a l l  c o n c e p t i o n  tha t  a l w a y s  c r o p s  up in  t h e s e  d i s -  
c u s s i o n s  of c i v i l - m i l i t a r y  r e l a t i o n s .  ) O v e r z e a l o u s  o f f i c e r s  wou ld  r e -  
spond  to the f l a t t e r i n g  i n v i t a t i o n  to s t ay  and he lp ;  they  would  f ee l  a 
c h a l l e n g e  to give the c i t i z e n s  b e t t e r  g o v e r n m e n t  than  they  e v e r  gave  
t h e m s e l v e s .  U n d e r z e a l o u s  o f f i c e r s  would  f ind cozy  spo t s  and s e t t l e  
down fo r  the d u r a t i o n .  I t  m i g h t  be a n o t h e r  c a s e  of The Man Who C a m e  
to D i n n e r .  

In t e s t i m o n y  b e f o r e  the H o l i f i e l d  S u b c o m m i t t e e ,  u r g i n g  the u t t e r  
u n s u i t a b i l i t y  of a m i l i t a r y  a d m i n i s t r a t i o n  a f t e r  a n u c l e a r  a t t a c k ,  I m a d e  
c e r t a i n  r e m a r k s ,  wh ich  I a m  going to r e p e a t  b e c a u s e  of A d m i r a l  
R a d f o r d ' s  c o m m e n t  upon  t h e m .  A c t u a l l y  we w e r e  not  in d i s a g r e e m e n t .  
I s a i d ,  in  p a r t :  

"I  c o n c e d e ,  c a n d i d l y ,  tha t  in  the f i r s t  d e s p a i r  a f t e r  a n u c l e a r  
a t t a c k  i t  m i g h t  sound  r e a s s u r i n g  to m a n y  fo r  the P r e s i d e n t  to 
a n n o u n c e ,  'I have  d e c l a r e d  m a r t i a l  law;  the A r m y  h a s  t a k e n  o v e r .  ' 
E u t  in a few days  the i n e v i t a b l e  i n e l a s t i c i t y  of A r m y  r u l e  wou ld  
s u r e l y  a r o u s e  r e s e n t m e n t .  I t  w i l l  not  do to,  s ay ,  have  m a r t i a l  
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r u l e  f o r  the f i r s t  few d a y s  and t hen  s w i t c h  b a c k  to c i v i l  a d m i n i s -  
t r a t i o n .  Any p o s t a t t a c k  a d m i n i s t r a t i o n ,  c i v i l  o r  m i l i t a r y ,  wou ld  
a t  once  b e g i n  to w o r k  out w a y s  to e s t a b l i s h  c h a n n e l s  fo r  ge t t i ng  
th ings  done .  And once  those  p a t t e r n s  w e r e  f o r m e d ,  i t  wou ld  be 
e x c e e d i n g l y  d i f f i cu l t  to sh i f t  to a d i f f e r e n t  s y s t e m .  Once  m a r t i a l  
r u l e  had  go t t en  into  o p e r a t i o n ,  t h e r e  would  be e n o r m o u s  p r a c t i c a l  
d i f f i c u l t i e s  in ge t t ing  i t  out of b u s i n e s s .  "15 / 

Th i s  p a s s a g e  w a s  r e a d  to A d m i r a l  R a d f o r d ,  wi th  a q u e s t i o n  on, "how 
the  C h a i r m a n  o f  the j o i n t  Ch ie f s  of Staff  f e e l s  about  the m i l i t a r y  g e t t i n g  
in to  the m a r t i a l  law b u s i n e s s  and h o l d i n g  on to i t ? "  He r e p l i e d :  

"I c an  only  s p e a k  fo r  m y s e l f ,  I wou ld  hope  tha t  we did no t  
have  to do i t ,  a l though  I wou ld  i m a g i n e  tha t  P r o f e s s o r  F a i r m a n  
was  c o r r e c t  in  h i s  e s t i m a t e  of the s i t u a t i o n  if i t  did happen .  " 1 6 /  

F u r t h e r  q u e s t i o n  to A d m i r a l  R a d f o r d :  

"I hope  I a m  not  m i s u n d e r s t o o d  in  th is  ques t i on .  I s  t h e r e  
a d a n g e r  tha t  once  you  have  m a r t i a l  law . . . the A r m y  is  l i k e l y  
to hang  onto th i s  and  ex t end  i t  b e y o n d  the t i m e  n e c e s s a r y ? "  

A d m i r a l  R a d f o r d  r e p l i e d :  

"No;  I don ' t  th ink  t h e r e  is  a d a n g e r  that  the A r m y  wi l l  wan t  
to hang  onto i t ,  I th ink  they  would  be v e r y  anx ious  to get  r i d  of i t  
as  soon  as  t hey  could .  

"If  the i n f e r e n c e  m a d e  by P r o f e s s o r  F a i r m a n  was  to the e f f ec t  
tha t  the A r m y  would  e n j o y  i t ,  I don ' t  th ink  tha t  i s  c o r r e c t .  " 1 7 /  

I qui te  a g r e e  in the b e l i e f  tha t  the top s ide  of the A r m y  wou ld  not  
wan t  to s t ay  in the b u s i n e s s  of publ ic  a d m i n i s t r a t i o n ,  w h e t h e r  u n d e r  
" m a r t i a l  l aw"  o r  o t h e r w i s e .  I do g r e a t l y  f e a r  tha t ,  f o r  one m o t i v e  o r  
a n o t h e r ,  the p e r s o n n e l  a c t u a l l y  c o m m i t t e d  w o u l d  t end  to i n c r e a s e  t h e i r  
i n v o l v e m e n t ;  and I would  e m p h a s i z e  the c o n s i d e r a t i o n  tha t ,  once  a 
p a t t e r n  of p o s t a t t a c k  a d m i n i s t r a t i o n  had  b e e n  f o r m e d ,  i t  wou ld  be 
e x t r e m e l y  d i f f i cu l t  to b r e a k  it .  

15/  H e a r i n g s ,  p. 297-98 .  
16/ I b i d . ,  p. 372. 
iV/ ibid. 
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So I u r g e  tha t ,  w h a t e v e r  the o r i g i n a l  c o m m i t m e n t ,  f r o m  d e l i v e r -  
ing  s o m e  b l a n k e t s  to a t e m p o r a r y  m i l i t a r y  a d m i n i s t r a t i o n  of a ghos t  
c i ty ,  on e v e n  to w h a t  m i g h t  a m o u n t  to m a r t i a l  r u l e  in  an a r e a - - w h a t -  
e v e r  the c o m m i t m e n t - - I  u r g e  that  you  a l w a y s  k e e p  in  v i e w  tha t  the  
m i s s i o n  i s  on ly  t e m p o r a r y ,  tha t  the o b j e c t i v e  i s  to r e n d e r  the s e r v i c e  
i m m e d i a t e l y  n e e d e d ,  tha t  the a c t i o n  s h o u l d  be  kep t  as  n e a r l y  as  p o s s i b l e  
w i t h i n  the f a b r i c  of c i v i l  g o v e r n m e n t ,  and tha t  w h e n  tha t  f a b r i c  h a s  b e e n  
s h a t t e r e d  the e f f o r t  shou ld  be to r e s t o r e  i t  as  soon  as  p o s s i b l e .  R e s t r a i n  
the d o - i t - y o u r s e l f  i n c l i n a t i o n ;  don ' t  shove  c i v i l i a n s  out  of t h e i r  o f f i c e s ,  
f i g u r a t i v e l y  o r  p h y s i c a l l y ;  s e e k  to get  c iv i l  a d m i n i s t r a t o r s  back  in to  
e v e r y  v a c a n t  job.  R e s t o r e  any  b r o k e n  s t r a n d s  of c iv i l  a u t h o r i t y ;  d o n ' t  
s u p p l a n t  the c i v i l  wi th  the A r m y ' s  s y s t e m  of a d m i n i s t r a t i o n .  D o n ' t  l e t  
y o u r  m i l i t a r y  a c t i o n  b e c o m e  an end in i t s e l f .  

I r e m a r k e d  tha t  m i l i t a r y  s u p p o r t  to c i v i l  g o v e r n m e n t  i s  a s o m e w h a t  
r e f i n e d  c o n c e p t i o n ,  at  w h i c h  we s h o u l d  now look .  

M i l i t a r y  un i t s  and p e r s o n n e l  s h o u l d  r e c e i v e  o r d e r s  and  i n s t r u c t i o n s  
r e l a t i n g  to c i v i l  r e l i e f  and c o n t r o l  t h r o u g h  the e s t a b l i s h e d  c h a i n  of c o m -  
m a n d ;  m i l i t a r y  s u p p o r t  of c iv i l  a u t h o r i t i e s  does  not  i nvo lve  s u b j e c t i o n  
to the c o m m a n d  of such  a u t h o r i t i e s .  I t  was  e v i d e n t ,  on the o c c a s i o n  of 
O p e r a t i o n  A l e r t  1955, that  s o m e  c i v i l  a d m i n i s t r a t o r s  at  the n a t i o n a l  
l e v e l  s u p p o s e d  tha t  t h e i r  d i r e c t i v e s  cou ld  s i m p l y  be  d u m p e d  in to  the 
m i l i t a r y  c h a n n e l  and,  r u n n i n g  down the spout ,  wou ld  be c a r r i e d  in to  
e x e c u t i o n  by the A r m y .  T h e r e  was  e v e n  s o m e  thought  tha t  A r m y  u n i t s  
cou ld  be o r d e r e d  to r e p o r t  to c i v i l  o f f i c i a l s  and do t h e i r  b idd ing .  Such 
c o n c e p t i o n s  a r e ,  of c o u r s e ,  a l l  w r o n g .  

W h e n e v e r  the A r m y  a c t s ,  i t  i s  d i r e c t e d  t h r o u g h  the r e s p o n s i b l e  
c h a n n e l  e s t a b l i s h e d  by law:  the P r e s i d e n t ,  the S e c r e t a r y  of D e f e n s e ,  
the S e c r e t a r y  of the A r m y ,  the Ch ie f  of Staff,  and so  on down the 
c h a i n  of c o m m a n d .  (I s p e a k  of the A r m y ,  s i n c e  i t  i s  the s e r v i c e  m o s t  
c o n c e r n e d ;  of c o u r s e  the s a m e  p r i n c i p l e  a p p l i e s  to the Navy  and  the 
A i r  F o r c e .  ) A r m y  un i t s  a r e  not  to be l o a n e d  out  l ike  p o w e r  s a w s  and  
b u l l d o z e r s ,  put in to  the h a n d s  of any c iv i l  a u t h o r i t y  that  h a s  s o m e  s a w i n g  
o r  shov ing  to be done .  

The  a p p r o p r i a t e  m o d e  of a c t i on ,  i t  s e e m s  c l e a r  to m e ,  wou ld  be as  
fo l l ows .  F i r s t ,  we m u s t  e s t a b l i s h  a c h a n n e l  of c i v i l  a u t h o r i t y ,  f r o m  
the P r e s i d e n t  down,  t h r o u g h  the F e d e r a l  C iv i l  D e f e n s e  a g e n c y  ( w h a t e v e r  
i t s  t i t l e  m a y  b e c o m e )  to the g o v e r n o r s  of the S t a t e s ,  and so on down.  
Tha t  c h a n n e l  h a s  not  b e e n  e s t a b l i s h e d  by s t a t u t e .  If a n u c l e a r  a t t a c k  
o c c u r r e d  b e f o r e  i t  had  b e e n  c r e a t e d ,  the P r e s i d e n t  shou ld  i n i t i a t e  i t ,  
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a c t i n g  upon h i s  c o n s t i t u t i o n a l  and m o r a l  a u t h o r i t y  as the N a t i o n ' s  
Chie f  E x e c u t i v e .  Down that  c iv i l  c h a n n e l  shou ld  be t r a n s m i t t e d  the  
i n s t r u c t i o n s  to the s t r i c k e n  coun t ry .  Up that  l ine  would  c o m e  r e q u e s t s  
for  a s s i s t a n c e .  The F e d e r a l  Civ i l  De fense  A d m i n i s t r a t i o n  has  d iv ided  

• the c o u n t r y  in to  c iv i l  d e f e n s e  r e g i o n s ,  c o r r e s p o n d i n g  to A r m y  a r e a s .  
The off ice  of the r e g i o n a l  d i r e c t o r  is  a c e n t e r  of F e d e r a l  a u t h o r i t y  and 
s e r v i c e .  In t i m e  of an A l e r t - - a n d  it would  be so in t i m e  of w a r - - f i e l d  
r e p r e s e n t a t i v e s  of the v a r i o u s  F e d e r a l  D e p a r t m e n t s  and A g e n c i e s - -  
T r e a s u r y ,  A g r i c u l t u r e ,  HEW, B u r e a u  of the  Budget ,  F e d e r a l  R e s e r v e  
S y s t e m ,  etc .  - - g a t h e r  a round  the FCDA r e g i o n a l  of f ice  in the f ie ld .  
Th is  r e g i o n a l  c o m m a n d  post  thus b e c o m e s  a subs t a t i on  for  t r a n s m i t t i n g  
the power  and l e a d e r s h i p  of the F e d e r a l  G o v e r n m e n t .  Thus  we would  
have  what ,  in m i l i t a r y  ana logy ,  m a y  be c a l l e d  the " c o m m a n d  c h a n n e l "  
fo r  c iv i l  au tho r i ty .  In add i t ion  t h e r e  would  be ,  as at  p r e s e n t ,  the 
" t e c h n i c a l  c h a n n e l s "  of the v a r i o u s  F e d e r a l  D e p a r t m e n t s ,  r unn ing  down 
to t h e i r  f i e ld  o f f i ce s .  

If un i t s  of the A r m y  a r e  to be e m p l o y e d  for  c iv i l  r e l i e f  and c o n t r o l ,  
they  shou ld  ac t  in  a c c o r d  wi th  d i r e c t i v e s  sen t  down th rough  A r m y  chan -  
ne l s .  Thus ,  if the F e d e r a l  C iv i l  D e f e n s e  agency  d e s i r e d  c e r t a i n  sup -  
p o r t i n g  ac t ion  by the  A r m y ,  it  would  a r r a n g e  for  the D e p a r t m e n t  of the 
A r m y  to t r a n s m i t  a d i r e c t i v e  to l o w e r  m i l i t a r y  l e v e l s ,  c o r r e s p o n d i n g  
to the d i r e c t i v e  b e i n g  s e n t  down the c h a n n e l  of c iv i l  au tho r i t y .  I i n t e r -  
j e c t  the o b s e r v a t i o n  that  the conduc t  of c iv i l  r e l i e f  would  invo lve  a 
t r e m e n d o u s  new s taf f  ac t iv i ty  at the s e v e r a l  l e v e l s  of A r m y  a d m i n i s t r a -  
t ion.  Suppose  the. g o v e r n o r  of a State d e s i r e d  the suppor t  of m i l i t a r y  
un i t s ,  and suppose  that  such  un i t s  w e r e  m a d e  ava i l ab l e :  t h e i r  d i r e c t i v e  
would  c o m e  to t h e m  by the m i l i t a r y  channe l ,  and  would  in  s u b s t a n c e  t e l l  
t h e m  to r e n d e r  s p e c i f i e d  a id  to the g o v e r n o r .  The d i r e c t i v e ,  d o u b t l e s s ,  
would  s e t ' f o r t h  the ob j ec t i ve ,  the m e t h o d ,  and the  l i m i t a t i o n s  that  would  
g o v e r n  the  c o m m a n d e r .  He would  not  be told s i m p l y  to r e p o r t  to the 
g o v e r n o r  and do the g o v e r n o r ' s  b idding .  His  d i r e c t i v e  m i g h t  be  r a t h e r  
g e n e r a l  in t e r m s ,  but i t  would  be fo r  h i m ,  not fo r  the g o v e r n o r  o r  the 
m a y o r  he was  suppor t i ng ,  to d e t e r m i n e  what  i t  m e a n t  and what  he  was  
to do u n d e r  it .  

To a c o n s i d e r a b l e  ex ten t ,  d o u b t l e s s ,  the D e p a r t m e n t  of the  A r m y  
would  a u t h o r i z e  s u b o r d i n a t e  h e a d q u a r t e r s  to r e c e i v e  and c o m p l y  wi th  
State  and  loca l  r e q u e s t s .  

To anyone  u n a c q u a i n t e d  wi th  th is  s o r t  of work ,  my  d e s c r i p t i o n  
m i g h t  sound  r a t h e r  s t i f f  and e v e n  b u r e a u c r a t i c ;  one m i g h t  th ink,  t h e r e ' s  
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no t i m e  fo r  t u r n i n g  s q u a r e  c o r n e r s  w h e n  b r i n g i n g  a id  to the spot  h i t  
by a n u c l e a r  b o m b .  Of c o u r s e  m i l i t a r y  a id  shou ld  not  be s t r a i n e d  and  
r i g i d ;  i t  shou ld  f low qu ick ly  in r e s p o n s e  to the c a l l  f o r  he lp .  I n s i s t -  
e n c e  upon  a c l e a r  a n a l y s i s  of c h a n n e l s ,  h o w e v e r ,  r e a l l y  s e r v e s  to k e e p  
th ings  f r o m  b e c o m i n g  t a n g l e d - - w h e r e a s  l o o s e  no t ions  of A r m y  p e r s o n n e l  • 
r u n n i n g  a r o u n d  a l l  on t h e i r  own o r  t ak ing  on w h a t e v e r  anybody  w a n t e d  
done would  add  to the  i n e v i t a b l e  con fus ion .  Y o u r  own e x p e r i e n c e  in the  
s e r v i c e  has  t augh t  you  the i m p o r t a n c e  of o b s e r v i n g  c h a n n e l s ;  s u r e l y  i t  
h a s  a l s o  t augh t  you  the p r o p r i e t y  of d e a l i n g  i n f o r m a l l y ,  of go ing  o u t s i d e  
the  g r o o v e s ,  w h e r e  that  i s  the s e n s i b l e  way  to a t t a i n  s o m e  s u b s t a n t i a l  
good. It i s  not  in  the s p i r i t  of ou r  m i l i t a r y  s e r v i c e  to s t i c k l e  o v e r  
m e r e  f o r m a l i t y  w h e r e  s o m e t h i n g  of r e a l  va lue  is  in  p e r i l .  Once  the 
b a s i c  c o n c e p t i o n  of m i l i t a r y  s u p p o r t  to c iv i l  a u t h o r i t y  i s  m a d e  c l e a r ,  
y o u r  good s e n s e  a n d  z e a l  shou ld  l e ad  to a r e a d y  and  he lp fu l  r e s p o n s e .  
In the m i l i t a r y  s e r v i c e ,  as  i n t h e  law,  p r o c e d u r a l  r e g u l a r i t y  i s  i m -  
p o r t a n t ,  not  at  a l l  as  an end  in i t s e l f ,  but  on ly  as  the  m e a n s  f o r  k e e p i n g  
th ings  s t r a i g h t .  

If a t  the p l a c e  w h e r e  you  a r e  e m p l o y e d  t h e r e  is  a v o i d - - a  to t a l  
a b s e n c e  of c iv i l  g o v e r n m e n t  to s u p p o r t - - t h e n ,  I r e p e a t ,  the o b j e c t i v e  
s h o u l d  be to r e c r e a t e  the c i v i l  s y s t e m  and h a s t e n  the day when  the 
m i l i t a r y  f o r c e  can  be w i t h d r a w n .  

A point  of s p e c i a l  i m p o r t a n c e :  Don ' t  r u s h  into  the b u s i n e s s  of 
a d m i n i s t e r i n g  j u s t i c e .  I s e e  no r e a s o n  to s u p p o s e  tha t  the F e d e r a l  
and Sta te  c o u r t s  wou ld  be d e s t r o y e d ,  a l though  d o u b t l e s s  new j u d g e s  
would  have  to be appo in t ed ,  by c iv i l  a u t h o r i t y ,  to r e p l a c e  c a s u a l t i e s .  
I w i s h  tha t  m u c h  m o r e  had  b e e n  done to a s s u r e  c o n t i n u i t y  in j u d i c i a l  
a d m i n i s t r a t i o n ;  I a m  happy  to s e e  tha t  the A t t o r n e y  G e n e r a l  ha s  r e c e n t l y  
b r o u g h t  th is  m a t t e r  to the a t t e n t i o n  of the J u d i c i a l  C o n f e r e n c e - - t h a t  i s  
the Chie f  J u s t i c e  of the U n i t e d  S ta t e s  and the ch i e f  j u d g e s  of the e l e v e n  
c i r c u i t s .  18/  T h e r e  is  n e e d  fo r  l e g i s l a t i o n ,  F e d e r a l  and  S ta te ,  p e n a l i z i n g  
a r e f u s a l  to c o m p l y  wi th  c o m p e t e n t  d i r e c t i o n s  in  a c i v i l  d e f e n s e  e m e r -  
gency .  A s t a r t i n g  poin t  wou ld  be  found in the a c t  of 21 M a r c h  1942- -  
now 18 U. S. C. $1383 ( 1 9 4 8 ) - - p r o v i d i n g  fo r  the p u n i s h m e n t  in  the c o u r t s  
of v i o l a t i o n s  of r e s t r i c t i o n s  and o r d e r s  in m i l i t a r y  a r e a s .  The  i n i t i a -  
t ive  in  th is  m a t t e r ,  h o w e v e r ,  l i e s  ou t s i de  the D e p a r t m e n t  of D e f e n s e .  
The  point  fo r  you  in the A r m e d  F o r c e s  i s  tha t  r e s o r t  to m i l i t a r y  t r i b u -  
na l s  wi l l  a l m o s t  s u r e l y  be a v o i d a b l e ,  and shou ld  be a v o i d e d  u n l e s s  
a b s o l u t e l y  n e c e s s a r y .  No th ing  e l s e  is  so l i k e l y  to land  you on the r o c k s ,  
in m i l i t a r y  a c t i o n  to m e e t  a d o m e s t i c  e m e r g e n c y ,  as  the t r i a l  of c i v i l i a n s  
by m i l i t a r y  c o m m i s s i o n s  and  p r o v o s t  c o u r t s .  

18/  New Y o r k  T i m e s ,  15 M a r  1957, p. 23, co l .  5. 
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P r e v e n t i v e  d e t e n t i o n - - t h a t  i s ,  d e t e n t i o n  to p r e v e n t  f u t u r e  w r o n g -  
do ings  by one as to w h o m  r e a s o n a b l e  a p p r e h e n s i o n s  a r e  e n t e r t a i n e d - -  
b e l o n g s  to the D e p a r t m e n t  of J u s t i c e  and not  to the D e p a r t m e n t  of 
D e f e n s e .  See the E m e r g e n c y  D e t e n t i o n  Act  of 23 S e p t e m b e r  1950, 
50 U. S . C .  ~ 811 et  seq .  D e t a i n i n g  on s u s p i c i o n  i s  a t ouchy  b u s i n e s s  
at  bes t ;  i t  i s  a func t ion  to wh ich  m i l i t a r y  o f f i c e r s  a r e  i l l - s u i t e d ;  Con-  
g r e s s  has  p r o v i d e d  that ,  so f a r  as  i t  is  n e c e s s a r y ,  the D e p a r t m e n t  of 
J u s t i c e  wi l l  a t t end  to it .  Tha t ,  I th ink ,  wi l l  d i s p o s e  of w h a t e v e r  n e e d  
t h e r e  m i g h t  o t h e r w i s e  have  b e e n  to s u s p e n d  the p r i v i l e g e  of the w r i t  of 
h a b e a s  c o r p u s .  Suspend ing  the w r i t  i s  a r e m e d y  tha t  s t i m u l a t e s  m e n  to 
the point  w h e r e  they  m a y  r u n  a r o u n d  doing qui te  u n r e a s o n a b l e  t h ings .  

If  in  s o m e  e m e r g e n c y  you found that  a m a n  m u s t  be d e t a i n e d ,  t hen  
and t h e r e - - f o r  i n s t a n c e ,  to p r e v e n t  h i m  f r o m  s p r e a d i n g  d i s m a y  t h r o u g h -  
out  a c a m p  of r e f u g e e s - - t h e n  ho ld  h i m  for  the m o m e n t ,  and,  if p e r c h a n c e  
a F e d e r a l  c o u r t  i s s u e s  a w r i t  of h a b e a s  c o r p u s ,  c o m p l y  wi th  i t  and ex -  
p la in  why  y o u r  a c t i o n  a p p e a r e d  n e c e s s a r y .  T h e r e  i s  v e r y  a d e q u a t e  
a u t h o r i t y  fo r  s u s t a i n i n g  t e m p o r a r y  m e a s u r e s ,  c o n c e i v e d  in good fa i th ,  
in  the f ace  of t h e  e m e r g e n c y ,  and d i r e c t l y  r e l a t e d  to p r e v e n t i n g  a s e r i o u s  
pub l ic  ev i l .  19/ T h o s e  a r e  w o r d s  f r o m  an op in ion  of the S u p r e m e  C o u r t  
by Ch ie f  J u s t i c e  Hughes .  Don ' t  e v a d e  a c h a l l e n g e  in the F e d e r a l  c o u r t s  
to the m e a s u r e s  you  a r e  tak ing .  If you have  done only  wha t  r e a s o n a b l y  
a p p e a r e d  n e c e s s a r y ,  you a r e  on f i r m  ground .  E x p e r i e n c e  shows  tha t  i t  
i s  s a f e r  fo r  the c o m m a n d e r  to have  that  s e t t l e d  d u r i n g  the w a r  than  to 
wa i t  un t i l  the d a n g e r  i s  pas t .  If  you found y o u r s e l f  d e a l i n g  wi th  a r a r e  
s o r t  of F e d e r a l  judge  who f e l t  tha t  h is  b e s t  c o n t r i b u t i o n  to the n a t i o n a l  
s a l v a t i o n  l ay  in  f r u s t r a t i n g  m i l i t a r y  e f f o r t s ,  you m i g h t  c o n f i d e n t l y  coun t  
upon  a w i s e r  v iew be ing  t a k e n  on appea l .  In  the h i s t o r y  of t hose  u n s e e m l y  
c l a s h e s  b e t w e e n  s o l d i e r s  and j u d g e s ,  one f inds  fau l t  s o m e t i m e s  on one 

19/ M o y e r  v. P e a b o d y ,  212 U . S .  78 (1909); S t e r l i n g  v. C o n s t a n t i n ,  
287 U . S .  378 (1932); H i r a b a y a s h i  v. Un i t ed  S t a t e s ,  320 U . S .  81 
(1943); K o r e m a t s u  v. U n i t e d  S t a t e s ,  323 U . S .  214 (1944). 
" N o r  n e e d  we h e r e  c o n s i d e r  the p o w e r  of the m i l i t a r y  s i m p l y  to 
a r r e s t  and  d e t a i n  c i v i l i a n s  i n t e r f e r i n g  wi th  a n e c e s s a r y  m i l i t a r y  
func t ion  a t  a t i m e  of t u r b u l e n c e  and  d a n g e r  f r o m  i n s u r r e c t i o n  o r  
w a r , "  s a i d  the C o u r t  in  Duncan  v. K a h a n a m o k u ,  327 U . S .  304, 
314 (1946), wh i l e  h o l d i n g  i n v a l i d  the t r i a l s  by m i l i t a r y  t r i b u n a l  
d u r i n g  the p r o t r a c t e d  m i l i t a r y  g o v e r n m e n t  in  Hawa i i  d u r i n g  
W o r l d  W a r  II .  
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s i d e  and s o m e t i m e s  on the o t h e r ;  m o r e  of ten,  I th ink ,  i t  l i e s  on the 
s ide  of s o m e  o f f i c e r  of i n e l a s t i c  m i n d  who did no t  r e a l i z e  tha t ,  e v e n  in  
t i m e  of w a r ,  m i l i t a r y  a c t i o n  a g a i n s t  our  own peop le  m u s t  be m e a s u r e d  
by the r e a s o n  of the law.  

Our  t h ink ing  t ends  to p l a c e  too m u c h  e m p h a s i s  upon  c o m p u l s i o n ,  
s a n c t i o n s ,  l o c k i n g  peop le  up. The t r a n s c e n d e n t  n e e d  in e v e n t  of a 
n u c l e a r  a t t a c k  w i l l  be fo r  l e a d e r s h i p ,  fo r  g u i d a n c e  tha t  i n s p i r e s  con-  
f i d e n c e ,  fo r  w e l l  d i r e c t e d  m e a s u r e s  t o w a r d  r e d u c i n g  con fus ion .  It  
w i l l  take c a l m  s k i l l  and r e s o u r c e f u l n e s s - - n o t  v i g i l a n t i s m - - t o  r e s t o r e  
pub l ic  a d m i n i s t r a t i o n .  

I was  v e r y  f a v o r a b l y  i m p r e s s e d  wi th  the t e s t i m o n y  of the r e s p o n s i b l e  
r e p r e s e n t a t i v e s  of the A F L - C I O  at the h e a r i n g s  on the H o l i f i e l d  b i l l ,  
w h e r e - - r e p e a t i n g  the c o n c l u s i o n  of a N a t i o n a l  L a b o r - M a n a g e m e n t  M a n -  
p o w e r  P o l i c y  C o m m i t t e e - - t h e y  s t r e s s e d  the v iew that :  

" . . the i n d i v i d u a l  c i t i z e n  wi l l  r e s p o n d  a c t i v e l y  and c o n -  
s c i e n t i o u s l y  to p e r f o r m  the s p e c i a l  t a s k s  fo r  w h i c h  he  wi l l  be 
n e e d e d  p r o v i d e d  he is  g iven  the p r o p e r  l e a d e r s h i p  and d i r e c t i o n .  

"He wi l l  not  have  to be m a d e  s u b j e c t  to m i l i t a r y  c o n t r o l  in  
o r d e r  to ob ta in  h i s  f u l l e s t  c o o p e r a t i o n .  " 

And f u r t h e r ,  

" T h e  th ing  tha t  h a s  c o n c e r n e d  us  s o m e w h a t  when  we t a l k e d  
about  th i s  p r o b l e m  wi th  s o m e  G o v e r n m e n t  peop le  is  tha t  th is  
e m p h a s i s  on u t i l i z i n g  c o m p u l s i o n  s e e m s  to m a k e  t h e m  f e e l  tha t  
th is  i s  an e a s y  a n s w e r  to e v e r y t h i n g  . . . .  But  in ou r  m i n d s  wha t  
you have  r e a l l y  done is  to c o v e r  up s o m e  of the r e a l  p r e p l a n n i n g  
tha t  i s  a b s o l u t e l y  e s s e n t i a l  . . . .  " 2 0 /  

Our  n e e d  i s ,  i n d e e d ,  fo r  d e v i s i n g  the ways  w h e r e b y  o u r  n a t i o n a l  
c o m m u n i t y  cou ld  be s u s t a i n e d  and r e s t o r e d  in e v e n t  this  u n p r e c e d e n t e d  
blow fe l l  upon  us .  The  c h a l l e n g e  is  f o r  f r e s h ,  i m a g i n a t i v e ,  c o n s t r u c -  
t ive  thought .  I v e n t u r e  to u r g e  that ,  as  you  go to y o u r  new s t a t i o n s ,  
you  s e e k ,  e a c h  in h is  own c o r n e r ,  in  the spot  w h e r e  he f inds  h i m s e l f ,  
to w o r k  out  a n s w e r s  to s o m e  of t h e s e  new p r o b l e m s  of c i v i l - m i l i t a r y  
r e l a t i o n s .  

Thank  you .  

20 /  T e s t i m o n y  on 8 F e b  1957. I quote f r o m  g a l l e y - p r o o f .  

16 



Q U E S T I O N :  I w o n d e r  i f  y o u  w o u l d  s a y  a f e w  w o r d s  a s  to  the  d i s -  
t i n c t i o n  t h a t  m a y  e x i s t  i n  l a w  a n d  p r a c t i c e  b e t w e e n  d i f f e r e n t  k i n d s  o f  
m a r t i a l  l a w .  I h a v e  i n  m i n d  t h a t  w e  h a v e  F e d e r a l  t r o o p s ;  we  h a v e  t h e  
N a t i o n a l  G u a r d ,  w h i c h  i s  s o r t  o f  h a l f - a n d - h a l f  on  o c c a s i o n ;  s o m e  
S t a t e s  h a v e  h a d  p u r e l y  S t a t e  t r o o p s  w h i c h  n e v e r  w e r e  to  be  f e d e r a l i z e d .  
I v i s u a l i z e  t h a t  t he  P r e s i d e n t  m i g h t  o r d e r  a F e d e r a l  m a r t i a l  l a w ,  t h e  
g o v e r n o r  m i g h t  o r d e r  a S t a t e  m a r t i a l  l a w ,  a n d  p e r h a p s  s o m e o n e  e l s e  
c o u l d  do  t h i s ,  t oo .  

DR. FAIRMAN: T h e  f i r s t  two  of  t he  s u g g e s t i o n s  m i g h t  h a p p e n .  I 
t h i n k  i t  w o u l d  f o l l o w  t h a t  we  w o u l d  h a v e  c o n f u s i o n  c o m p o u n d e d  i f  we  h a d  
two  s e t s  o f  p e o p l e  i n  u n i f o r m  r u n n i n g  a r o u n d  in  t he  s a m e  p l a c e  a t  t h e  
s a m e  t i m e .  I c a n ' t  t h i n k  of  a m u c h  m o r e  c o m p l e t e  c o n f u s i o n  t h a n  t h a t .  

T h i s  b u s i n e s s  o f  S t a t e  m a r t i a l  l a w  h a s  a r a t h e r  u n h a p p y  h i s t o r y .  
I t  h a s  b e e n  i n v o k e d  f o r  too  m a n y  l i g h t  a n d  t r a n s i e n t  c a u s e s .  I t  i s  a 
p r e t t y  s t r o n g  r e m e d y  t h a t  h a s  b e e n  t a k e n  m u c h  t o o  o f t e n .  

I t h i n k  t h a t ,  i f  we  h a v e  a n y  n u c l e a r  b o m b s  f a l l i n g  o n  t h i s  c o u n t r y ,  
t h e  e m e r g e n c y  w i l l  be  f a r  t oo  s e r i o u s  to t r e a t  i t  l i k e  t h o s e  l o c a l  e p i -  
s o d e s .  I t  s e e m s  to m e  i n e v i t a b l e  t h a t  t h e r e  m u s t  be  o n e  c e n t r a l  c h a i n  
o f  a u t h o r i t y  to  g i v e  d i r e c t i o n  to t he  w h o l e  c o u n t r y .  A n d  I w o u l d  h o p e  
t h a t  d o w n  a t  t h e  S t a t e  l e v e l  i t  w o u l d  w o r k  i t s e l f  o u t  t h r o u g h  t he  r e g u l a r  
S t a t e  c i v i l  i n s t i t u t i o n s .  

Q U E S T I O N :  S i r ,  o n e  of  y o u r  p r e m i s e s  w a s  t h a t  o n c e  we  go t  i n t o  
m a r t i a l  l a w  we  w o u l d  h a v e  a g r e a t  d e a l  o f  d i f f i c u l t y  g e t t i n g  r i d  o f  i t .  
C o u l d  y o u  s u p p o r t  t h a t  by  s p e c i f i c  o r  h i s t o r i c  e x a m p l e s  ? 

DR. FAIRMAN: W e l l ,  m y  m o s t  s t r i k i n g  e x a m p l e  w o u l d  be  H a w a i i  
in  W o r l d  W a r  I I .  T h a t  a l l  h a p p e n e d ,  y o u  r e m e m b e r ,  on  t he  a f t e r n o o n  
of  t h e  7 th  of  D e c e m b e r .  I t h o u g h t  a t  t he  m o m e n t  t h a t  i t  w a s  r i g h t l y  
d o n e ,  a n d  s a i d  s o  in  a n  a r t i c l e  i n  H a r v a r d  L a w  R e v i e w .  I w a s  n o t  a w a r e  
t h e n  of  t h e  s c o p e  of  the  M - d a y  b i l l  t h a t ,  a t  the  r e q u e s t  of  G e n e r a l  S h o r t ,  
t h e  H a w a i i a n  L e g i s l a t u r e  h a d  p a s s e d .  A t  the  t i m e  I w r o t e ,  t h a t  b i l l  w a s  
n o t  a v a i l a b l e  on  t h e  c o n t i n e n t ,  w h e r e  I w a s  w r i t i n g .  W h e n  t he  w a r  w a s  
o v e r  a n d  I h a d  a n  o p p o r t u n i t y  to  s e e  i t ,  I s a w  t h a t  t he  H a w a i i a n  L e g i s l a -  
t u r e  h a d  s e t  u p  a t r e m e n d o u s  u n p r e c e d e n t e d  c i v i l  a u t h o r i t y  w h i c h  t h e  
G o v e r n o r  w a s  to  u s e .  G e n e r a l  S h o r t ' s  c o n c e p t i o n  of  h i s  r e l a t i o n s  w i t h  
t he  G o v e r n o r  w a s  t h a t  h e  w o u l d  be  f i g h t i n g  a n d  t h a t  the  c i v i l  g o v e r n o r  
w o u l d  w o r k  in  l i a i s o n  w i t h  h i m  a n d  w o u l d  do a l l  t h o s e  t h i n g s  t h a t  n e e d e d  
to be  d o n e - - k e e p i n g  t he  s t r e e t s  c l e a r e d  of  t r a f f i c ,  p u t t i n g  o u t  l i g h t s  a t  
n i g h t ,  a n d  t h a t  k i n d  of  b u s i n e s s .  T h a t  w a s  t he  t h e o r y  of  t h e  s t a t u t e .  T h e  
statute was exactly in response to what the military people wanted. 
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T h e n ,  s u d d e n l y ,  f o r  s o m e  r e a s o n  w h i c h  I d o n ' t  k n o w ,  i t  w a s  a l l  
s w e p t  a w a y  t h a t  a f t e r n o o n ,  t h a t  S u n d a y .  F r o m  t h e n  o n  the  t h i n g  b e g a n  
b u i l d i n g  u p  a s  a b i g g e r  a n d  b i g g e r  e m p i r e .  In  t h e  e n d ,  w h e n  i t  c a m e  
to  g r i e f  i n  the  S u p r e m e  C o u r t ,  t he  c o n c l u s i o n  s e e m e d  v e r y  c l e a r  t h a t  
i t  w o u l d  n o t  h a v e  b e e n  i n v a l i d a t e d  i f  i t  h a d n ' t  b e e n  c a r r i e d  o n  a n d  on .  
I t  b e c a m e  a n  e n d  in  i t s e l f .  

S T U D E N T :  H o w  l o n g  d id  i t  t a k e  to g e t  r i d  o f  t h a t  m a r t i a l  l a w ?  

DR.  F A I R M A N :  I t  w a s  f i n a l l y  c l o s e d  d o w n  a f t e r  one  o f  t h e s e  
t e r r i b l e  i m p a s s e s  w h e r e  t h e  d i s t r i c t  j u d g e ,  w h o  I t h o u g h t  a c t e d  u n -  
w i s e l y ,  h a d  i m p o s e d  a f i n e  on  G e n e r a l  R i c h a r d s o n  f o r  c o n t e m p t  o f  
c o u r t - - a n d  G e n e r a l  R i c h a r d s o n  I m a y  s a y  a c t e d  w i t h  e q u a l  u n w i s d o m - -  
a n d  G e n e r a l  R i c h a r d s o n  w a s  p r e p a r e d  to l o c k  u p  t he  j u d g e .  F i n a l l y  
i t  g o t  to  the  P r e s i d e n t ' s  d e s k .  N o w ,  i t  s e e m s  to  m e  t h a t  t h e  P r e s i d e n t ,  
w h o  w o u l d  be  f i g h t i n g  a w a r ,  o u g h t  n e v e r  to be  d i s t r a c t e d  by  h a v i n g  to 
s e t t l e  t h i s  k i n d  of  t h i n g .  I w a s  n e v e r  o v e r  t h e r e  a n d  I n e v e r  h a d  a n y  
o p e r a t i o n a l  c o n n e c t i o n  w i t h  t he  r e g i m e ,  e x c e p t  w r i t i n g  a n  o p i n i o n  o r  
two  i n  t he  J u d g e  A d v o c a t e  G e n e r a l ' s  O f f i c e  e a r l y  i n  t h e  h i s t o r y  o f  i t .  
I f e l t  t h e n  v e r y  c l e a r l y  t h a t  i t  o u g h t  to  h a v e  b e e n  c l o s e d  d o w n ,  i n s t e a d  
of w h i c h  i t  w a s  b u i l t  u p .  

I m e n t i o n  a n o t h e r  e p i s o d e ,  to  s h o w  the  d i f f i c u l t y  o f  s h i f t i n g  f r o m  a 
m i l i t a r y  to  a c i v i l  a d m i n i s t r a t i o n ,  e v e n  w h e n  o n e  i s  s t r i v i n g  v e r y  h a r d  
to  b r i n g  t h a t  a b o u t .  I n  t he  u n f o l d i n g  of  t he  p l a n  of  A l l i e d  M i l i t a r y  
G o v e r n m e n t  i n  I t a l y ,  o n e  of  o u r  g u i d i n g  p u r p o s e s  w a s  to d e v e l o p  a s o u n d  
I t a l i a n  G o v e r n m e n t  a n d  to  h a n d  o v e r  to  i t ,  a s  s o o n  a s  i t  w a s  r e a d y ,  r e -  
s p o n s i b i l i t y  f o r  a d m i n i s t r a t i o n  of  t h e  r e a r  a r e a s .  Y e t  in  s p i t e  o f  o u r  
b e s t  e n d e a v o r s ,  i t  w a s  m o n t h s  a n d  m o n t h s  b e f o r e  t h e  I t a l i a n  m i n i s t e r s  
w e r e  s t r o n g  e n o u g h  f o r  t h e  t r a n s f e r  o f  r e s p o n s i b i l i t y  to  be  m a d e .  O n c e  
a p a t t e r n  o f  a d m i n i s t r a t i o n  h a s  b e e n  e s t a b l i s h e d ,  i t  i s  v e r y  d i f f i c u l t  to  

s h i f t  to a n o t h e r .  

Q U E S T I O N :  S i r ,  we  h a v e  h e a r d  s o m e  d i s c u s s i o n  a b o u t  t he  n e c e s s i t y  
of  p u t t i n g  t h e  e c o n o m y  b a c k  in  o p e r a t i o n .  T r a d i t i o n a l l y ,  o f  c o u r s e ,  
t h i s  i s  a p r i v a t e  f u n c t i o n  in  t h i s  c o u n t r y .  Y o u  h a v e n ' t  t o u c h e d  on  t h a t  
p a r t i c u l a r l y  i n  y o u r  d i s c u s s i o n .  W o u l d  y o u  c o m m e n t  o n  t h a t  p h a s e  o f  i t ?  

DR.  F A I R M A N :  I d i d n ' t  t o u c h  on  i t  b e c a u s e  t h a t  i s  n o t  a t h i n g  i n  
w h i c h  I s p e c i a l i z e .  M y  c o l l e a g u e ,  D e a n  C a v e r s ,  w h o  h a s  b e e n  d o w n  
h e r e ,  d o e s  s p e c i a l i z e  i n  t h a t .  H i s  w a r t i m e  e x p e r i e n c e  w a s  in  t h a t  k i n d  

of  b u s i n e s s .  
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I n i t i a t i v e  shou ld ,  I th ink ,  now be t a k e n  by m a n a g e m e n t  i t s e l f .  
Now and then  I h a v e  c o r r e s p o n d e n c e  wi th  l e a d e r s  in c o r p o r a t e  m a n a g e -  
m e n t  who a r e  t ak ing  m e a s u r e s  to a s s u r e  tha t  t h e i r  o r g a n i z a t i o n  wou ld  
be  ab le  to func t ion  a f t e r  an  a t t a c k - - t h a t  t h e r e  would  be an e n d u r i n g  
c h a i n  of c o m m a n d  l e g a l l y  c o m p e t e n t  to do w h a t e v e r  would  be n e c e s s a r y .  
I th ink  in  p a r t i c u l a r  of c o r r e s p o n d e n c e  and c o n v e r s a t i o n s  wi th  the g e n -  
e r a l  c o u n s e l  of the H e r c u l e s  P o w d e r  C o m p a n y  of W i l m i n g t o n ,  D e l a w a r e .  

Bu t  we c a n ' t  a f fo rd  to l eave  i t  t h e r e ,  to the i n i t i a t i v e  of e a c h  c o r p o -  
r a t i o n .  One of the m a j o r  t a s k s  of a F e d e r a l  C iv i l  D e f e n s e  D e p a r t m e n t  
wou ld  be to e f f ec t  s u c h  r e l a t i o n s  b e t w e e n  c iv i l  g o v e r n m e n t  and c o r p o -  
r a t e  m a n a g e m e n t  as  wou ld  m a k e  s u r e  tha t  such  th ings  w e r e  t a k e n  c a r e  
of. 

J u s t  2 o r  3 days  ago,  whi le  I was  w r i t i n g  the l a s t  p a r a g r a p h ,  I 
th ink,  fo r  th i s  t a lk ,  m y  c o l l e a g u e ,  V i c e  Dean  Ha l l ,  c a m e  in to  m y  
of f ice .  He was  i n t e r e s t e d  in a b i l l  w h i c h  is  about  to be i n t r o d u c e d  in 
the M a s s a c h u s e t t s  L e g i s l a t u r e  f o r  m a i n t a i n i n g  the p o w e r s  of an  agen t ,  
n o t w i t h s t a n d i n g  the dea th  o r  the p o s s i b l e  dea th  of the p r i n c i p a l .  If  the 
p r i n c i p a l  i s  dead ,  tha t  ends  the a g e n c y .  And if  the p r i n c i p a l  m a y  be 
dead ,  the a g e n t  is  not  con f iden t  in  go ing  ahead ,  and o t h e r  p a r t i e s  a r e  
not  con f iden t  in  d e a l i n g  wi th  h i m .  T h i s  i s  a b i l l  w h i c h  I th ink w i l l  soon  
be i n t r o d u c e d  up t h e r e .  Th i s  i s  an  a g e n c y  p r o b l e m .  It i s  to a s s u r e  the 
p e r p e t u a t i o n  of the  a g e n c y  fo r  l awfu l  p u r p o s e s  for  a c o n s i d e r a b l e  p e r i o d  
a f t e r  the dea th  o r  a f t e r  the p o s s i b l e  dea th  of the p r i n c i p a l .  

T h a t ' s  the k ind of th ing  I had  in  m i n d .  I have  tha t  as  a foo tnote  to 
m y  p a p e r .  

QUESTION:  S i r ,  I th ink  I d r a w  an i n f e r e n c e  f r o m  y o u r  d i s c u s s i o n .  
I would  l ike  to c h e c k  and s e e  if i t  is  c o r r e c t .  

DR. F A I R M A N :  Y e s ,  s i r .  

STUDENT:  Wi th  the l i ne  of a u t h o r i t y  in  the F e d e r a l  C iv i l  D e f e n s e  
A d m i n i s t r a t i o n ,  as  you  po in t ed  out ,  wou ld  th i s  i m p l y  tha t  the s e c r e t a r y  
of t h i s  F e d e r a l  a g e n c y  would  supp lan t  o r  d i s p l a c e  the S e c r e t a r y  of 
S ta te  in  the s u c c e s s i o n  to the p r e s i d e n c y ?  

DR. F A I R M A N :  I don ' t  th ink  so.  T h a t ' s  a s t a t e , o r , /  m a t t e r .  I t  i s  
f o r  C o n g r e s s  to p r o v i d e  fo r  s u c c e s s i o n  a f t e r  the P r e s i d e n t  and V i c e  
P r e s i d e n t .  What  you  m e a n ,  I t ake  i t ,  i s  tha t  the i n f e r e n c e  is  tha t  he  
wou ld  be ,  fo r  i n t e r n a l  c iv i l  m a t t e r s ,  so m u c h  the m a n  i m m e d i a t e l y  u n d e r  
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t h e  P r e s i d e n t  t h a t  h e  w o u l d  s u c c e e d  a f t e r  t h e  V i c e  P r e s i d e n t .  I d o n ' t  
t h i n k  t h a t  f o l l o w s  a t  a l l .  

S i n c e  y o u  h a v e  r a i s e d  t h e  q u e s t i o n  of  t h e  m a t t e r  o f  p r e s i d e n t i a l  
s u c c e s s i o n ,  l e t  m e  s a y  t h a t ,  w h i l e  I t h i n k  t h a t  s u b j e c t  i s  i m p o r t a n t ,  
I a m  s o r r y  t h a t  i t  i s  b e i n g  d i s c u s s e d  s o  l a r g e l y  in  t e r m s  of  h e a r t  
f a i l u r e ,  a n d  t h e  l i k e ,  w h i c h  d o e s n ' t  w o r r y  m e  m u c h .  We c a n  a i w a y s  
c a r r y  on ,  in  t i m e  of  p e a c e ,  s o m e h o w ,  e v e n  in  a n  u n f o r t u n a t e  e v e n t  
l i k e  w h a t  h a p p e n e d  to  P r e s i d e n t  G a r f i e l d .  

W h a t  c o n c e r n s  m e  i s  w h a t  we  do  i f  t h e  P r e s i d e n t ,  s a y ,  on  h i s  w a y  
b a c k  f r o m  t h e  C a s a b l a n c a  C o n f e r e n c e ,  g e t s  d r o w n e d ,  o r  we  d o n ' t  k n o w  
w h e r e  h e  i s - - t h a t  k i n d  of  t h i n g .  M a y b e  he  g e t s  b u r i e d  in  t h e  r u b b l e .  
I t h i n k  t h i s  d i s c u s s i o n  of  s u c c e s s i o n  to  t h e  p r e s i d e n c y  o u g h t  t o  e n v i s a g e  
t h e  r e a l ,  s e r i o u s  p r o b l e m  of  m a i n t a i n i n g  t h e  G o v e r n m e n t  in  e v e n t  o f  
w a r .  A l s o  I w o u l d  l i k e  t o  s e e  l e g i s l a t i o n  a b o u t  m a i n t a i n i n g  t h e  C o n g r e s s .  
I t h i n k  g o v e r n o r s  s h o u l d  in  t i m e  of  w a r  be  a b l e  to  a p p o i n t  R e p r e s e n t a t i v e s  
in  p l a c e  of  t h o s e  w h o  h a v e  b e e n  k i l l e d ,  j u s t  a s  t h e y  m a y  f i l l  a v a c a n c y  in  
t h e  S e n a t e .  T h e r e  w o u l d  be  a l o t  of  d e a d  C o n g r e s s m e n ,  a n d  i t  i s  n o t  a t  
a l l  a t i m e  f o r  h a v i n g  a c o n g r e s s i o n a l  e l e c t i o n .  

Q U E S T I O N :  T h e  O D M  o r d e r s  t h a t  c o v e r  a n  e m e r g e n c y  m e n t i o n  t h e  
h i g h e s t  p o w e r s  o f  t h e  P r e s i d e n t .  N o w ,  w h e n  I f i r s t  b e c a m e  a w a r e  o f  
t h a t  a f t e r  t h e  1955 O p e r a t i o n  A l e r t ,  I t h o u g h t  t h a t  w a s  p e r h a p s  t h e  
s e m a n t i c s  to  c o v e r  m a r t i a l  l aw .  I s t i l l  h a v e n ' t  c l e a r  d i s t i n c t i o n  in  m y  
m i n d  of  w h a t  t h e y  a r e  t a l k i n g  a b o u t .  I s  i t  m a r t i a l  l a w  o r  i s  i t  n o t ?  

DR. FAIRMAN: I wouldn't be the one to tell what ODM meant 
when they wrote something. I can be somewhat helpful, I hope. There 

is the presidential office. Some of its powers are definite, because 

they have been tried; they have been sustained in litigation. There are 
some that have been tried and found wanting, as in the steel seizure 
case. But in our discussion here today we are out in an uncharted 
area. I don't think that this is a problem where we need to worry too 
much about the law being adequate. I think it is the practice that we 
need to worry about. That may sound like an ill-turned sentence, when 
I say we don't need to worry too much about the law. I am not saying to 

forget about it--not at all. I am just saying that, in discussing the 

matter before officers of the Armed Forces, the most useful aspect to 
discuss is not that of the constitutional law involved. We may go on the 
view that the Constitution provides the strength essential to national 

survival. 
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I a m  i m p r e s s e d  wi th  the thought  tha t  in  f ac t  the P r e s i d e n t  w i l l  
have  s u c h  p o w e r s  as  he  e f f e c t i v e l y  e x e r t s .  The c o u n t r y  is  go ing  to go 
a long .  P e o p l e  a r e n ' t  going  to l i t i g a t e  w h e t h e r  th is  i s  u l t r a  o r  i n t r a  
v i r e s  fo r  the P r e s i d e n t  a f t e r  the b o m b s  f a l l - - w h a t  h i s  p o w e r s  a r e .  No 
P r e s i d e n t  w o r t h y  of the of f ice  wou ld  h e s i t a t e ,  in  doubt  a s  to w h e t h e r  the 
C o n s t i t u t i o n  a u t h o r i z e s  a l l  tha t  m a y  be n e c e s s a r y  to the p r e s e r v a t i o n  of 
the Union.  One of the m o s t  i l l - s t a r r e d  of a l l  the op in ions  of the A t t o r n e y  
G e n e r a l  is  one g iven  by J e r e m i a h  Su l l ivan  B l a c k  in 1860 to P r e s i d e n t  
B u c h a n a n ,  a f t e r  S u m t e r  had  b e e n  f i r e d  on. His  c o u n s e l  was  tha t  the 
S ta t e s  h a v e  no r i g h t  to s e c e d e - - b u t  tha t  if  t hey  do, t h e r e  i s  n o t h i n g  the  
P r e s i d e n t  can  do to s top  t h e m .  

Now,  as" i t  t u r n e d  out ,  you  know,  a P r e s i d e n t  did c o m e  to o f f ice  
who d idn ' t  doubt  tha t  the P r e s i d e n t  does  have  a u t h o r i t y .  He a c t e d ,  and 
h i s t o r y  h a s  s u s t a i n e d  h i m .  My f e e l i n g  is  tha t  i t  i s  a m a t t e r  of  the 
P r e s i d e n t ' s  r i s i n g  to the r e s p o n s i b i l i t i e s .  I kep t  s a y i n g ,  you  w i l l  n o t i c e ,  
" c o n s t i t u t i o n a l "  and " m o r a l , "  b e c a u s e  the m o r a l  a u t h o r i t y  in t h e s e  
th ings  i s  as  g r e a t  as  the c o n s t i t u t i o n a l .  I w i s h ,  h o w e v e r ,  we h a d  e f f e c -  
t ive  l e g i s l a t i o n  to s p e l l  t h e s e  th ings  o u t - - n o t  so m u c h  in  c r e a t i n g  p o w e r  
as  in i n f o r m i n g  the c o u n t r y  wha t  the  m o d e  of o p e r a t i o n  shou ld  be.  

QUESTION:  S i r ,  on th i s  c i v i l - m i l i t a r y  r e l a t i o n s h i p ,  it  s e e m s  to 
m e ,  y o u r  a s s u m p t i o n s  a r e  b a s e d  on the f ac t  tha t  t h e r e  is  go ing  to be  a 
n u c l e a r  a t t a ck .  T h e n  in  the p o s t a t t a c k  p e r i o d  t h e r e  m a y  be  the  p o s s i -  
b i l i t y ,  not  e x i s t i n g  in  y o u r  a s s u m p t i o n s ,  f o r  e x a m p l e ,  of an  a t t a c k  on 
th i s  c o u n t r y  by t r o o p s  c o m i n g  in ,  w h i c h  wou ld  u p s e t  th is  r e l a t i o n s h i p .  
Did  you  t ake  tha t  in to  c o n s i d e r a t i o n ?  

DR. F A I R M A N :  Wel l ,  if t h a t ' s  wha t  the s i t u a t i o n  i s ,  i t  i s  qu i te  a 
d i f f e r e n t  one .  I c a m e  down h e r e  on an i n v i t a t i o n  to t a lk  abou t  w h a t  
h a p p e n e d  a f t e r  a n u c l e a r  a t t a c k  and t h a t ' s  wha t  I t a l k e d  about .  T h e r e  
w o n ' t  be a s e p a r a t e  fee  fo r  wha t  I a m  go ing  to s ay  now,  G e n e r a l  H o l l i s ,  
I ' l l  j u s t  go a h e a d  and do th i s  g r a t i s .  

If i n d e e d  t r o o p s  l a n d e d  and m o v e d  in to  New E n g l a n d  o r  C a l i f o r n i a ,  
o r  in to  s o m e  o t h e r  p a r t  of the n a t i o n a l  d o m a i n ,  we wou ld  have  a s i t u a -  
t ion  s u c h  as  we have  not  h a d  s i n c e  the C i v i l  War .  And tha t  p r o d u c e s  
v e r y  d i f f e r e n t  p r o b l e m s ,  b e c a u s e  t h e r e  the m i l i t a r y  m u s t  e f f e c t i v e l y  be 
in  c o n t r o l  of an  a r e a  of o p e r a t i o n s .  Tha t  b e c o m e s  the g r e a t  c o n s i d e r a -  
t ion .  You m u s t  d i r e c t  p e o p l e  as  n e c e s s a r y  to a c h i e v e  tha t  m i s s i o n .  
Al l  tha t  i s  r e q u i s i t e  you  go a h e a d  and  do. But  don ' t  do m o r e  t han  i s  
r e q u i s i t e .  
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The old M i l l i g a n  C a s e ,  wh ich  s t i l l  i s ,  I t ake  i t ,  good a u t h o r i t y - -  
the on ly  q u e s t i o n  i s  wha t  i t  i s  a u t h o r i t y  f o r - - s a y s ,  don ' t  do m o r e  than  
a p p e a r s  r e a l l y  n e c e s s a r y ;  don ' t  t ake  o v e r  the a d m i n i s t r a t i o n  of 
j u s t i c e  w h e r e  the c i v i l  c o u r t s  a r e  ab le  to func t ion .  As a m a t t e r  of 
f ac t ,  in  tha t  c a s e ,  i t  was  the c i v i l i a n s ,  no t ab ly ,  the G o v e r n o r  of 
I n d i a n a ,  who w a n t e d  M i l l i g a n  to be t r i e d  by m i l i t a r y  c o m m i s s i o n .  
G e n e r a l  C a r r i n g t o n ,  who was  out  t h e r e ,  was  p r e p a r e d  to l e t  M i l l i g a n  
be t r i e d  by the c iv i l  a u t h o r i t i e s .  As the a f f a i r  t u r n e d  out ,  i t  w a s  a 
g r e a t  boon to Mi l l i gan ;  i t  u n d o u b t e d l y  s a v e d  h i m  wha t  o t h e r w i s e  w o u l d  
have  b e e n ,  I s u p p o s e ,  a c a p i t a l  s e n t e n c e  in  a c i v i l  c o u r t .  B e c a u s e  in  
the end  he  got off. I a m  i n t e r e s t e d  if anybody  in  the A r m e d  F o r c e s  
th inks  we n e e d  now to c o n c e r n  o u r s e l v e s  about  a l and  a t t a c k  upon the  
c o u n t r y  wi thou t  a p r e l i m i n a r y  n u c l e a r  s o f t e n i n g  up. 

QUESTION:  S i r ,  I a m  c u r i o u s  to know wha t  the b i l l  m i g h t  s ay ,  o r  
wha t  you  m i g h t  s a y  about  the r e l a t i o n s h i p  of F C D A  to ODM. 

DR. F A I R M A N :  L e t  m e  in  c o n s i d e r a b l e  m e a s u r e  d i s q u a l i f y  m y s e l f  
r i g h t  now. I have  n e v e r  w o r k e d  in tha t  k ind  of b u s i n e s s .  I t  i s  off on the 
p e r i p h e r y ,  and  I s p e a k  wi th  a good d e a l  of h e s i t a t i o n .  

I h a v e  not  b e e n  f a v o r a b l y  i m p r e s s e d  by wha t  we have  a c h i e v e d  to 
da te .  I was  not  f a v o r a b l y  i m p r e s s e d  when ,  s h o r t l y  a f t e r  O p e r a t i o n  
A l e r t  1955, the D i r e c t o r  of ODM was  e x u b e r a n t  in  a p p l a u d i n g  the r e s o r t  
to m a r t i a l  l aw as  a g r e a t  a id  to s o u n d  p l ann ing .  He w a s  quo ted  as  s a y -  
i ng  tha t  i t  would  cu t  at  l e a s t  one and p o s s i b l y  two y e a r s  off the  w o r k  of 
p r e p a r a t i o n  tha t  ODM m u s t  do. Ta lk  l ike  tha t  m a d e  m e  c o m p l e t e l y  
m i s t r u s t f u l  of wha t  was  b e i n g  done in h i s  o r g a n i z a t i o n .  

The p r e d e c e s s o r  of the ODM was  the N a t i o n a l  S e c u r i t y  R e s o u r c e s  
B o a r d ,  c r e a t e d  by the N a t i o n a l  S e c u r i t y  Ac t  of 1947. I was  t r y i n g  the 
o t h e r  day to r e c a l l  who w a s  the C h a i r m a n  of the NSRB; I did th ink  i t  
up,  a f t e r  a wh i l e .  I d o n ' t  have  such  t r o u b l e  in  r e m e m b e r i n g  who w a s  a 
C a b i n e t  o f f i c e r  at  a g iven  t i m e .  My point  i s ,  I b e l i e v e  publ ic  c o n s c i o u s -  
n e s s  i s  n e v e r  going to fix upon  the h e a d  of an  a g e n c y  known only  by 
s o m e  l e t t e r s ,  w h o s e  du t i e s  people  don ' t  u n d e r s t a n d ,  w h i c h  a g e n c y  s e e m s  
c o n s t a n t l y  to be u n d e r g o i n g  s o m e  g o v e r n m e n t a l  r e o r g a n i z a t i o n .  A C a b i -  
ne t  o f f i c e r  i s  l i k e l y ,  I th ink ,  to l ie  a w a k e  at  n igh t ,  w o r r i e d  by the 
though t  that ,  if  s o m e t h i n g  e v e n t u a l l y  goes  w r o n g  tha t  was  c h a r g e a b l e  to 
h i m ,  h i s  c o u n t r y m e n  and h i s t o r y  wi l l  ho ld  h i m  r e s p o n s i b l e .  Wi th  the 
d i r e c t o r  of a l i t t l e - u n d e r s t o o d  a g e n c y ,  I b e l i e v e  the r e s p o n s i b i l i t y  i s  
not  so k e e n l y  fe l t .  
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M o r e o v e r ,  when  i t  c o m e s  to a r r a n g i n g  c o m m o n  a c t i o n  w h e r e  
s e v e r a l  p a r t s  of the G o v e r n m e n t  a r e  i n v o l v e d ,  one who s p e a k s  as  the 
r e p r e s e n t a t i v e  of a r e s p o n s i b l e  p e r m a n e n t  D e p a r t m e n t  i s  in  a m u c h  
s t r o n g e r  p o s i t i o n  than  one who s p e a k s  only  fo r  a c o o r d i n a t i n g  a g e n c y .  

So m y  f e e l i n g  has  c o m e  a r o u n d  to the i d e a  tha t  we would  b e t t e r  get  
the r e s p o n s i b i l i t y  fo r  p l ann ing  a l l  a s p e c t s  of n o n m i l i t a r y  d e f e n s e  f ixed  
upon  one d e p a r t m e n t .  I a m  e x c e e d i n g l y  m i s t r u s t f u l  of f a c i l e  e x p l a n a -  
t i ons  tha t  one m a t t e r  ha s  b e e n  d e l e g a t e d  to th i s  d e p a r t m e n t  and a n o t h e r  
m a t t e r  h a s  b e e n  d e l e g a t e d  to tha t  d e p a r t m e n t ,  and  tha t  p r e s u m a b l y  
t hey  a r e  a l l  p u r s u i n g  t h e s e  d e l e g a t e d  t a s k s .  I t  i s  a lot  e a s i e r  to hand  
out t h e s e  ch i t s  than  to m a k e  c e r t a i n  tha t  they  wi l l  be h o n o r e d  on de -  
m a n d .  I f e e l  v e r y  f e a r f u l  that ,  on d e m a n d ,  t h e s e  d e l e g a t i o n s  m i g h t  
p r o v e  to be only  w o r t h l e s s  p a p e r .  

DR. H U N T E R :  Dr .  F a i r m a n ,  I want  to e x p r e s s  to you our  a p p r e -  
c i a t i o n  f o r  y o u r  v e r y  e f f ec t i ve  and a u t h o r i t a t i v e  p r e s e n t a t i o n  of th is  
m a t t e r .  You have  m a d e  an i m p o r t a n t  c o n t r i b u t i o n ,  not  only  to our  
c o u r s e ,  but  to n a t i o n a l  th ink ing  in th is  f ie ld .  Thank  you  aga in .  

DR. F A I R M A N :  Thank  you,  Dr .  H u n t e r .  

(13 June  1 9 5 7 - - 3 , 9 5 0 ) O / e n  
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