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R E L A T I O N  B E T W E E N  A R M E D  F O R C E S  AND CIVIL  A U T H O R I T Y  IN 
A P O S T A T O M I C  A T T A C K  SITUATION 

6 M a y  1954 

COLONEL• B A R T L E T T :  G e n e r a l  G r e e l e y ,  v i s i t o r s ,  g e n t l e m e n :  
W h e n  the  M o b i l i z a t i o n  B r a n c h  d e v i s e d  the  f i n a l  p r o b l e m  on w h i c h  you  
a r e  w o r k i n g ,  we  c o n s i d e r e d  the  p o s s i b i l i t y  t h a t  one  o r  m o r e  c o m m i t -  
t e e s  w o u l d  v i s u a l i z e  a c o n d i t i o n  of r i o t ,  p i l l a g e ,  and  m a s s  p a n i c  a f t e r  
the  b o m b s  f e l l .  I t  s e e m e d  p o s s i b l e  t ha t  w i t h o u t  a n y  g u i d a n c e  y o u r  
p r o p o s e d  s o l u t i o n  m i g h t  be  to d e c l a r e  m a r t i a l  l a w  and  go on to o t h e r  
p r o b l e m s .  C o n s e q u e n t l y ,  we  s o u g h t  a l e c t u r e r  on t h i s  t op i c .  

T h r o u g h  the  J u d g e  A d v o c a t e  G e n e r a l  (JAG) of the  A r m y  and  the  
J A G  Schoo l  a t  C h a r l o t t e s v i l l e ,  V i r g i n i a ,  we  s e c u r e d  the  n a m e  of 
t o d a y ' s  s p e a k e r .  As  y o u  h a v e  n o t e d  f r o m  h i s  b i o g r a p h y  he  i s  N a g e l  
P r o f e s s o r  of C o n s t i t u t i o n a l  L a w  at  W a s h i n g t o n  U n i v e r s i t y  in  St. L o u i s .  
H o w e v e r ,  he  h a s  b e e n  e n g a g e d  f o r  s e v e r a l  y e a r s  on a s t u d y  of a l l  
a s p e c t s  of m a r t i a l  l aw.  " W h o ' s  Who in  A m e r i c a " ' n e e d s  27 l i n e s  to 
r e c i t e  a l l  h i s  a c c o m p l i s h m e n t s  and  we w e r e  d e l i g h t e d  w h e n  he  a c c e p t e d  
t o d a y '  s a s s i g n m e n t .  

P r o f e s s o r  F a i r m a n ,  i t  i s  a p l e a s u r e  to p r e s e n t  y o u  to the  I n d u s -  
t r i a l  C o l l e g e  of the  A r m e d  F o r c e s .  

DR.  F A I R M A N :  T h a n k  you ,  C o l o n e l  B a r t l e t t .  G e n e r a l  G r e e l e y ,  

g e n t l e m e n :  

I h a v e  w r i t t e n  out  w h a t  I a m  go ing  to s a y  to you  in  60 m i n u t e s  
b e c a u s e  t h i s  i s  a t h o r n y  s u b j e c t .  I f  one  s p e a k s  e x t e m p o r a n e o u s l y ,  
t h e r e  i s  c o n s i d e r a b l e  d a n g e r  o f  m i s s t a t i n g  o n e ' s  t h o u g h t  o r  i n a d v e r t -  
e n t l y  g iv ing  u n d u e  e m p h a s i s  to one  a s p e c t  a n d  o v e r l o o k i n g  s o m e t h i n g  

e l s e .  

I do no t  s u p p o s e  %hat the  o u t c o m e  of a n y  b a t t l e  w i l l  t u r n  on the  
m a t t e r  I a m  to d i s c u s s  w i th  y o u  t oday .  I do a p p r e h e n d  t ha t  how w e  
win  and ,  i n d e e d ,  w h e t h e r  we  w in ,  a w a r  w o u l d  be  p r o f o u n d l y  i n f l u e n c e d  
by  o u r  s k i l l - - o r  i n e p t i t u d e - - i n  c i v i l - m i l i t a r y  r e l a t i o n s h i p s  in  the  a r e a  
a f f e c t e d  by  m i l i t a r y  o p e r a t i o n s .  I do b e l i e v e  tha t  t h i s  i s  a m a t t e r  
w h e r e  we a r e  in  d e s p e r a t e  n e e d  of a s o u n d  b a s i c  p h i l o s o p h y ,  and  of the  
a s s u r a n c e  tha t  c o m e s  f r o m  p r a c t i c e  u n d e r  a v a r i e t y  of s i m u l a t e d  s i t u a -  
t i ons .  Th i s  i s  no t  a m a t t e r  t ha t  c a n  s a f e l y  be  l e f t  to the  i m p r o v i s a t i o n  

. . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . .  : • 
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of the moment. A few days of bungling uncertainty, after an attack, 
would get us off to a Very bad start. 

We are a people inexperienced in sustaining a war within the body 
of the country. "Hardly a man is now alive" who remembers the four 
years prior to Appomattox. We have accumulated experience in the 
forging of armed forces at home while friends and eventual allies 
engaged the enemy far from our shores. We have learned a good deal 
about converting our economy to the ends of war. We have recently 
attained some proficiency in the conduct of civil affairs in foreign 
places. But how the Armed Forces and the agencies of civil govern- 
ment would get along together in the event that enemy action struck 
home--that is a matter of great importance on which we are woefully 
unprepared. 

Think~ for a moment, of actual situations. 

In the event of enemy action within domestic territory, dis- 
organized civilians and organized evacuations would crowd the high- 
ways. The Armed Forces would be using the highways too. How 
should these movements be coordinated and controlled? It is no 
so lu t ion  s i m p l y  to say ,  shove the c iv i l i ans  into the di tch and le t  the 
t roops  go by. We m u s t  work out s o m e t h i n g  much b e t t e r  than that .  
B lackou t s  and d imouts  would be imposed .  T e l e c o m m u n i c a t i o n s  m u s t  
be con t ro l led .  Sabotage m u s t  be watched  for  and p reven ted .  How would 
a l l  t hese  loca l  i nc iden t s  of wa r  be p o l i c e d - - b y  s o l d i e r s ,  s c u r r y i n g  a l l  
ove r  the p lace  ? - - o r  by the civil iar,  b l o c k  w a r d e n s  ? How should an 
appa ren t  o f fender  be deal t  w i t h - - b y  pet ty  p rovos t  cour t s  s i t t i ng  in 
e v e r y  t o w n ? - - b y  an i n d i c t m e n t  in one of the 80-odd F e d e r a l  d i s t r i c t  
cou r t s  ? How ? L o c a l  supp l i e s  m u s t  be c o n s e r v e d  and ra t ioned;  
feed ing  c e n t e r s  and we l f a r e  s e r v i c e s  m u s t  be provided.  Gaso l ine  is  
the key  to movemen t ;  but who is  to keep  t h e  key  ? 

Suppose the military authority orders the evacuation of an area. 
Who will see to it that the inhabitants get off ? Who will supply the 
transport ? Who will conduct the movement, provide food and shelter, 
administer the relocation? Evidently combat forces could not perform 
all these functions--yet the functions must be performed. There must 
be working arrangements between the Armed Forces and the local 
civil authorities. These working arrangements must be flexible, 
responsive to the situation as it presents itself--like the quick inter- 
action of trained players on a basketball team. 
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Plant security, I need hardly remind the Industrial College, 
would be a major concern in war production. It is a responsibility 
definitely fixed upon management. But the civil authorities and the 
military authorities are vitally concerned in seeing to it that that 

responsibility is discharged. 

Again ,  t h e r e  m a y  be  p r e s e n t  in  the  c o u n t r y  p e o p l e  who a r e  
r e a s o n a b l y  s u s p e c t e d  of a d i s p o s i t i o n  to c o m m i t  ac t s  in  a id  of the  
e n e m y .  I say  " r e a s o n a b l y  s u s p e c t e d ,  " fo r  I r a i s e  the  p r o b l e m  of 
" p r e v e n t i v e "  m e a s u r e s ,  b e f o r e  any " a c t "  ha s  b e e n  c o m m i t t e d .  
E n e m y  a l i e n s  p r o d u c e  no " m a j o r "  p r o b l e m ;  c e r t a i n l y  t h e y  m a y  be  
t a k e n  in to  sa fe  k e e p i n g ,  a l though  they  m u s t  be  g iven  r e a s o n a b l e  c a r e .  
Bu t  the  d e t e n t i o n  of A m e r i c a n  c i t i z e n s  m e r e l y  b e c a u s e  they  a r e  " r e a -  
s o n a b l y  s u s p e c t e d "  of h o s t i l e  p u r p o s e s - - t h a t  b r i s t l e s  wi th  d i f f i c u l t i e s  
of c o n s t i t u t i o n a l  law,  of po l i cy ,  of p r a c t i c a l  a d m i n i s t r a t i o n .  Such 
a c t i o n  i s ,  I s h a l l  po in t  out ,  not  a r e s p o n s i b i l i t y  of the  A r m e d  F o r c e s .  
We m a y  be thankfu l  tha t  i t  i s  not ,  s i n c e  i t  i s  a t ouchy  and u n w e l c o m e  
b u s i n e s s  f o r  w h i c h  m e n  in  u n i f o r m  a r e  i l l - s u i t e d .  But  i t  i s  a m a t t e r  
in  wh ich  the  A r m e d  F o r c e s  h a v e  a p r o p e r  i n t e r e s t .  H e r e  t h e n  i s  
a n o t h e r  f i e l d  w h e r e  a sound  r e l a t i o n s h i p  b e t w e e n  c iv i l  a u t h o r i t i e s  and 
the  f i gh t ing  f o r c e s  i s  v i t a l  to the  n a t i o n a l  d e f e n s e .  

I m i g h t  go on f i r i n g  t h e s e  q u e s t i o n s .  They  a r e  n o v e l ,  d i f f i cu l t ,  
and  in  the  h i g h e s t  d e g r e e  i m p o r t a n t .  T h e y  wou ld  a r i s e  the  m o m e n t  
o p e r a t i o n s  began .  T h e i r  s o l u t i o n  r e q u i r e s  c a r e f u l  a n a l y s i s  of 
d u t i e s  and c a p a c i t i e s - - a  sound  p h i l o s o p h y  of f u n c t i o n s  and w o r k i n g  
r e l a t i o n s h i p s .  T h i n k i n g  s h o u l d  c o m e  b e f o r e  a c t i o n - - w e  shou ld  f o r c e  
o u r s e l v e s  to th ink  t h ings  out,  and  t h e n  t e s t ,  and  r e v i s e  and t e s t  a g a i n  
and  aga in ,  b e f o r e  any e m e r g e n c y  i s  upon  us .  

L e t  us  s t a r t  wi th  the  l a r g e s t  s t r a n d  in  t h i s  t a n g l e d  m a s s - ~ C i v i l  
D e f e n s e .  D u r i n g  W o r l d  W a r  II t h e r e  w a s ,  you wi l l  r e c a l l ,  an Off ice  
of C i v i l i a n  D e f e n s e ,  wh ich  s p o n s o r e d  a v a r i e t y  of n a t i o n a l  p r o g r a m s - -  
a i r - r a i d  d r i l l s ,  v i c t o r y  g a r d e n s ,  bond  d r i v e s ,  and  o t h e r  e x t r a n e o u s  
a c t i v i t i e s .  In  1948 the  W a r  D e p a r t m e n t  C iv i l  D e f e n s e  B o a r d - - - o f  w h i c h  
I s h a l l  s p e a k  in  a m o m e n t - - e x p r e s s e d  th i s  c o n c l u s i o n :  "I t  i s  a p p a r e n t ,  
in  r e t r o s p e c t ,  t ha t  the  c iv i l  d e f e n s e  o r g a n i z a t i o n ,  in  s p i t e  of the  n o t e -  
w o r t h y  p a t r i o t i c  r e s p o n s e  of the  c i v i l i a n  v o l u n t e e r s ,  was  i n a d e q u a t e  
to cope  wi th  a h e a v y  a t t ack .  " 1 /  

1/ A Study of C iv i l  D e f e n s e .  R e p o r t  of the  W a r  D e p a r t m e n t  C iv i l  
D e f e n s e  B o a r d  ( the B u l l  B o a r d ) ,  r e l e a s e d  by the  Off ice  of the  S e c r e -  
t a r y  of D e f e n s e  on 15 F e b  1948, p. 8. 
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The War  D e p a r t m e n t  Civ i l  Defense  B o a r d  was se t  up by a 
m e m o r a n d u m  of 25 N o v e m b e r  1946, to f o r m u l a t e  the D e p a r t m e n t ' s  

v i e w s  and po l i c i e s  as  to c iv i l  defense .  I ts  p r e s i d e n t  was G e n e r a l  
Ha ro ld  R. B u l l - - l a t e r  C o m m a n d a n t  of the Nat iona l  War  Col lege .  The 
r e p o r t  was r e l e a s e d  by Mr.  F o r r e s t a l ,  S e c r e t a r y  of Defense ,  on 
15 F e b r u a r y  1948. I quote a few p a s s a g e s  m a t e r i a l  to o u r  p r e s e n t  in-. 
quiry.  

"The  m a j o r  c iv i l  defense  p r o b l e m s  a r e  not  a p p r o p r i a t e l y  
m i l i t a r y  r e s p o n s i b i l i t i e s .  Such p r o b l e m s  a r e  Civi l ian  in na tu re  
and should  be so lved  by c iv i l i an  o rgan iza t ion .  " (p. 20) 

"The  s ta te  g o v e r n m e n t  mus t  accep t  the r e s p o n s i b i l i t y  of 
c iv i l  defense  for  i t s  people  and c o m m u n i t i e s  . . . .  F e d e r a l  
c iv i l  de f ense  agenc i e s  adv i se ,  a s s i s t  and s e c u r e  n e c e s s a r y  
u n i f o r m i t y ,  and mus t  have  the power  to d i r e c t  s ta te  ac t ion  when 
t h e  e m e r g e n c y  is  i n t e r s t a t e  o r  v i t a l l y  a f fec ts  F e d e r a l  i n t e r e s t s .  
(p. 12) 

T h e r e  mus t  be " m a x i m u m  r e s p o n s i b i l i t y  on c iv i l i an  o r g a n i z a t i o n s  
f r o m  the F e d e r a l  to loca l  l eve l s  c o n s i s t e n t  with n e c e s s a r y  coo rd ina t i on  
with the a r m e d  fo r ce s .  !' The A r m e d  F o r c e s  mus t  be f r e e  " fo r  t h e i r  
p r i m a r y  m i s s i o n  of o p e r a t i o n s  aga ins t  the enemy.  " (p..16) 

S c a r c e l y  a fo r tn igh t  t h e r e a f t e r ,  by d i r e c t i v e  of 27 M a r c h  1948, 
Mr.  F o r r e s t a l  se t  up the Office of  Civ i l  Defense  P l a n n i n g - - a n  off ice  
to p lan a sy s t em.  It  was ably  d i r e c t e d  by the late  R u s s e l  J. Hopley,  
an execu t ive  of the Be l l  Te lephone  s y s t e m .  The execut ive  a s s i s t a n t  
was Colone l  B a r n e t  W. B e e r s ,  who had worked  fo r  the Bul l  Board ,  
has ever since been involved in this business, and is today Assistaaut 
for Civil Defense in the Office of the Secretary of Defense. From the 
elaborate report of i October 1948, I quote one remark: 

"It  would be m o s t  d i s a s t r o u s  and confus ing  dur ing  an e m e r -  
gency to f ind both the A r m y  and the Civ i l  Defense  o r g a n i z a t i o n  
depending upon the s ame  rou t e s  of c o m m u n i c a t i o n ,  the s a m e  
supply  l ines  o r  the s a m e  t r a n s p o r t a t i o n  f a c i l i t i e s .  Th is  t a c t i c a l  
coo rd ina t i on  mus t  be c a r r i e d  out in  the f ie ld  and with A r m y  
H e a d q u a r t e r s . "  (p. 177) 

The Hopley  Repo r t  adv i sed  that ,  on ba l ance ,  i t  s e e m e d  b e t t e r  to  
put the Office of Civ i l  Defense  under  the S e c r e t a r y  of Defense ,  on the  
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same line with Army, Navy, and Air Force, rather than to make it 
an independent agency. But, as will be seen in a moment, the 
Executive and the Congress were in accord in rejecting that sugges- 
tion. 

M o v i n g  r a p i d l y  o v e r  the  g r o u n d ,  2 /  I d r a w  y o u r  a t t e n t i o n  to 
NSRB D o c u m e n t  128, " U n i t e d  S t a t e s  Cqvil  D e f e n s e ,  " t r a n s m i t t e d  to 
the  P r e s i d e n t  by  M r .  S y m i n g t o n ,  t h e n  C h a i r m a n  of the  N a t i o n a l  
S e c u r i t y  R e s o u r c e s  B o a r d ,  on 8 S e p t e m b e r  1950. I t  w a s ,  and  r e m a i n s ,  
the  n a t i o n a l  p l an  f o r  c i v i l  d e f e n s e .  The  S ta te  and  l o c a l  o r g a n i z a t i o n s  
h a v e  b e e n  b r o u g h t  in to  l i ne  wi th  t h i s  d o c u m e n t ;  the  S ta te  C i v i l  D e f e n s e  
A c t s ,  in  the  m a i n ,  f o l l ow  the  s u g g e s t e d  M o d e l  S ta tu t e  on page  135 of 
the  p lan .  

On S e p t e m b e r  18 the  P r e s i d e n t  l a id  the  p l an  b e f o r e  C o n g r e s s .  
B i l l s  w e r e  a t  o n c e  i n t r o d u c e d ,  h e a r i n g s  w e r e  h e l d ,  and  on 12 J a n u a r y  
1951 the  F e d e r a l  C i v i l  D e f e n s e  Ac t  b e c a m e  law.  You s h o u l d  a c q u a i n t  
y o u r s e l v e s  wi th  t ha t  s t a t u t e .  T h e F C D A ,  as  y o u  know,  w a s  m a d e  an  
i n d e p e n d e n t  a g e n c y - - n o t  p l a c e d  u n d e r  the  r o o f  of the  D e p a r t m e n t  of 
D e f e n s e .  On the  m a k i n g  of t h i s  d e c i s i o n  I quo te  f r o m  the  h e a r i n g s  
b e f o r e  a s u b c o m m i t t e e  of the  S e n a t e  A r m e d  S e r v i c e s  C o m m i t t e e :  

"Mr. Chambers (Colonel Chambers of the Committee Staff): 
Colonel Beers, was this matter--(that is, the question of putting 
Civil Defense in the Department of Defense)--considered by the 
Joint Chiefs of Staff and did they advise on the final disposition ? 

"Colonel Beers: Quite thoroughly. 

" M r .  C h a m b e r s :  And the  J o i n t  C h i e f s  of Staff  do a g r e e  t ha t  
the  a d m i n i s t r a t i o n  of c i v i l  d e f e n s e  s h o u l d  not  be  a p a r t  of the  
, m i l i t a r y  s t r u c t u r e  ? 

"Colonel Beers: Yes, sir. 

" r Senato Kefauver: Why is it they don't want it a part of the.' 

military structure, Colonel Beers ? 

2/ An enemeration of the major steps in the history of civil defense 
is set out inHouse Report No. 3209, of 19 Dec 1950, 81st Cong., 

2d sess. 
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" C o l o n e l  B e e r s :  The  f e e l i n g  in  m i l i t a r y  c i z c l e s ,  the  m i l i t a r y  
t h ink ing ,  e v e n  b e l o w  the  l e v e l  of the  a d m i n i s t r a t i v e  of f ice  of 
the  S e c r e t a r y  of D e f e n s e ,  i s  tha t  t h e y  h a v e  got enough  to do as  
it is . . "3/ 

Now c o n s i d e r  t h e  s t a tu t e ,  and  g l ance  at the  D e c l a r a t i o n  of 
P o l i c y ,  s e c t i o n  2. 

"It  i s  . . the  p o l i c y  and i n t e n t  of C o n g r e s s  tha t  t h i s  
r e s p o n s i b i l i t y  fo r  c iv i l  d e f e n s e  s h a l l  be v e s t e d  p r i m a r i l y  in  the  
s e v e r a l  s t a t e s  and t h e i r  p o l i t i c a l  s u b d i v i s i o n s .  The  F e d e r a l  
G o v e r n m e n t  s h a l l  p r o v i d e  n e c e s s a r y  c o o r d i n a t i o n  and  gu id -  

, !  
ance  . . . 

G lance  at  the  P o w e r s  and  Du t i e s  of the  A d m i n i s t r a t o r ,  in s e c -  
t i on  201: 

, 

2. 

3. 

To p r e p a r e  n a t i o n a l  p l a n s  and  p r o g r a m s .  

To s tudy  and d e v e l o p  m e a s u r e s .  

To conduc t  o r  a r r a n g e  t r a i n i n g  p r o g r a m s .  

4. To a s s i s t  and e n c o u r a g e  the  S t a t e s  to e n t e r  in to  m u t u a l  
a id  c o m p a c t s .  

5. To a s s i s t  and c o o r d i n a t e  a c t i v i t i e s  of the  S ta tes .  

6. To p r o c u r e  and d i s t r i b u t e  m a t e r i a l s  and  f a c i l i t i e s .  

7. To m a k e  f i n a n c i a l  c o n t r i b u t i o n s ,  and  so on. 

T h e s e  a r e  not  s t r o n g  p o w e r s - - t h e y  fa l l  f a r  s h o r t  of a u t h o r i t y  to 
d i r e c t .  P e r h a p s  e x p e r i e n c e  would  s h o w  t h a t  t h e y  shou ld  be s t r e n g t h e n e d ;  
tha t  i s  m y  own be l i e f .  

We s t a r t ,  t hen ,  wi th  a n a t i o n a l  po l i cy ,  e x p r e s s i n g  the  v i e w s  of the  
c i v i l i a n  h e a d s  and  of the  p r o f e s s i o n a l  m i l i t a r y  l e a d e r s h i p  of the  E x e c -  
u t i ve ,  t h e  v i e w s  of C o n g r e s s ,  and the  v i e w s  of the  Sta te  G o v e r n o r s .  

3 /  H e a r i n g s  on S. 4217 and S. 4219, p. 80. 
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T h e  a c t u a l  o p e r a t i o n  of C i v i l  D e f e n s e  i s  a r e s p o n s i b i l i t y  v e s t e d  
p r i m a r i l y  in  the  S t a t e s  and  t h e i r  s u b d i v i s i o n s .  E a c h  s t a t e  h a s / i t s  
p lan .  R e c e n t l y  I h a v e  b e e n  e x a m i n i n g  t h e m .  H e r e  ( s h o w i n g  the  
d o c u m e n t )  i s  a t y p i c a l  one ,  f o r  O r e g o n - - a  b a s i c  p l an ,  r e s t i n g  upon  
the  S t a t e ' s  C i v i l  D e f e n s e  Act  and  NSRB D o c u m e n t  128. T h e r e  i s  a 
f u n c t i o n a l  o r g a n i z a t i o n  in  the  c e n t r a l  o f f i ce ,  and  l i n e s  of c o m m a n d  
r u n n i n g  down  to the  l o c a l  l e v e l .  T h e r e  a r e  a n n e x e s - - o n  s e c u r i t y  and  
p o l i c e ;  on f i r e  s e r v i c e s ;  on m e d i c a l  s e r v i c e s - - r a d i o l o g i c a l  m o n i t o r i n g ,  
m e d i c a l  e v a c u a t i o n ,  e t c .  ; on  a id  and  w e l f a r e - - a s s e m b l y  a r e a s ,  

- r e c e p t i o n  c e n t e r s ,  c o n d u c t  of e v a c u a t i o n s ,  r e l a t i o n  w i th  the  R e d  C r o s s ;  
on e n g i n e e r i n g  and  h e a v y  r e s c u e ;  on c o m m u n i c a t i o n s ,  on t r a n s p o r t a t i o n ,  
and  .so f o r t h .  T h e s e a r e  l o o s e - l e a f  b o o k s ,  fo r  you  s e e  t h e y  n e e d  c o n -  
s t a n t  r e v i s i o n .  M u t u a l  a id ,  b a c k e d  up by  m o b i l e  s u p p o r t ,  a r e  b a s i c  
c o n c e p t i o n s - - j u s t  a s  t h e y  a r e  in  the  t a c t i c a l  e m p l o y m e n t  of an  i n f a n t r y  
b a t t a l i o n .  C i ty  A h e l p s  c i t y  B if  the  l a t t e r  i s  h i t ,  and  m o b i l e  s u p p o r t  
c o m e s  up f r o m  the  r e a r  t o  the  po in t  w h e r e  i t  i s  m o s t  n e e d e d .  T h e r e  
i s  now a p r e t t y  h i g h l y  d e v e l o p e d  s y s t e m  of i n t e r s t a t e  c o m p a c t s ,  and  
e v e n  c o m p a c t s  r u n n i n g  o v e r  the  b o r d e r s .  M u t u a l  s u p p o r t  i s ,  in  s o m e  
c a s e s ,  a o n e - w a y  u n d e r t a k i n g ;  t h e r e  m a y  be  l i t t l e  r e c i p r o c i t y .  F o r  
e x a m p l e ,  A r i z o n a ' s  p l an  i s  c o n c e r n e d  v e r y  l a r g e l y  wi th  how ta  h a n d l e  
250, 000 t o u r i s t s  c a u g h t  in C a l i f o r n i a ,  5 0 0 , 0 0 0  m i g r a t o r y  w o r k e r s ,  and  
p e r h a p s  s o m e  p a n i c -  s t r u c k  C a l i f o r n i a n s - - t o  r o u t e  t h e m  a l o n g  A r i z o n a ' s  
f ew h i g h w a y s ,  to a l l o c a t e  g a s o l i n e ,  and  to p r o v i d e  food  in a s t a t e  m o s t  
of w h o s e  g r o c e r i e s  c o m e  f r o m  a f a r .  

Down at  the  g r o u n d  l e v e l  a r e  the  b l o c k  w a r d e n s - - t h e  d o u g h b o y s  of 
C i v i l  D e f e n s e - - s u p p o r t e d  by s p e c i a l i s t s  s u c h  as  f i r s t - a i d  t e a m s ,  
p o l i c e ,  r e s c u e  w o r k e r s ,  and  the  l ike .  

The  F C D A  is  r e s p o n s i b l e  f o r  g u i d a n c e  and  c o o r d i n a t i o n  of S ta te  
and  l o c a l  t r a i n i n g .  To t ha t  end  i t  h a s  p r e p a r e d - - w i t h  e l a b o r a t e  c o n -  
s u l t a t i o n - - - a d m i n i s t r a t i v e  g u i d e s ,  s u c h  as  t ha t  on P r i n c i p l e s  of C i v i l  
D e f e n s e  O p e r a t i o n s ,  and  the  one  on E m e r g e n c y  W e l f a r e  S e r v i c e s - - a n d  
T e c h n i c a l  M a n u a l s ,  s u c h  a s  tha t  on U t i l i z a t i o n  and  C o n t r o l  of S t r e e t s  
and  H i g h w a y s ,  and  one on o r g a n i z a t i o n  and  O p e r a t i o n  of C a s u a l t y  
S e r v i c e s .  T h e s e  a r e  the  d r i l l  and  s e r v i c e  r e g u l a t i o n s  f o r  the  v o l u n t e e r  
a r m y  of C i v i l  D e f e n s e .  

The  F e d e r a l  C i v i l  D e f e n s e  A d m i n i s t r a t i o n  (FCDA)  m a i n t a i n s  
e i g h t  r e g i o n a l  o f f i c e s .  Th ink  of t h e m  as  f a c i l i t a t i n g  a g e n c i e s ,  f i e l d  
o f f i c e s  w h e r e b y  the  F C D A  m o v e s  c l o s e r  to the  S ta te  and  l o c a l  
a u t h o r i t i e s  and  thus  m a k e s  i t s  a s s i s t a n c e  and  c o o r d i n a t i o n  m o r e  
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r e a d i l y  e f f ec t i ve .  R e g i o n a l  o f f i c e s  a r r a n g e  fo r  the e f f e c t i v e  u s e  of 
F e d e r a l  p e r s o n n e l  and r e s o u r c e s  in  a c iv i l  d e f e n s e  e m e r g e n c y .  ~ 

Whi l e  the  r e g i o n a l  of f ice  thus  a c t s  as  a g o - b e t w e e n  and f a c i l i -  
t a t o r ,  i t  i s  not  a r e q u i r e d  c h a n n e l  b e t w e e n  the  A r m e d  F o r c e s  and  the  
l o c a l  a u t h o r i t i e s  in  the  m a t t e r  of t ha t  i n f i n i t e  v a r i e t y  of d a i l y  con-  
t a c t s  t ha t  would  be n e c e s s a r y  in  the c o u r s e  of a c t i v e  o p e r a t i o n s .  

You know,  of c o u r s e ,  t ha t  the  s e v e r a l  S t a t e s ,  wi th  v a r y i n g  s u c c e s s ,  
h a v e  e n d e a v o r e d  to r e c r u i t  s k e l e t o n  o r g a n i z a t i o n s .  T h e r e  a r e  a few 
p e r m a n e n t  e m p l o y e e s  in  keY p o s i t i o n s ;  r e t i r e d  o f f i c e r s  a r e  p r o m i n e n t  
in  t h e s e  g r o u p s .  As  to the  s t r e n g t h  of the  C i v i l  D e f e n s e  o r g a n i z a t i o n s ,  
I h a v e  on ly  i m p r e s s i o n s ,  a s  have  you.  P e r h a p s  the  g r e a t e s t  t r o u b l e  
i s  t ha t  peop le ,  t hus  f a r ,  j u s t  don ' t  ge t  s c a r e d  about  a w a r  and  w o n ' t  
p l a y  a t  b e i n g  w a r d e n s  and n u r s e s .  A y e a r  ago,  a t  San F r a n c i s c o ,  
I w i t n e s s e d  a d r i l l  of A d m i r a l  C o o k ' s  o r g a n i z a t i o n  fo r  tha t  c i t y ,  and  
of the  C a l i f o r n i a  r e g i o n a l  C i v i l  D e f e n s e ,  and i t  a l l  l o o k e d  verY s u b -  
s t a n t i a l  and v e r y  s e r i o u s .  T h e r e  w a s  a c a p t a i n  t h e r e  f r o m  the 
P r e s i d i o .  He r e p r e s e n t e d ,  h o w e v e r ,  not  S ix th  A r m y  H e a d q u a r t e r s ,  

b u t  on ly  the P r e s i d i o '  a s  a p a r t  of San F r a n c i s c o .  The e x e r c i s e  m a d e  
no a t t e m p t  to d e v e l o p  the m a t t e r  o n  w h i c h  I a m  s p e a k i n g ~ - ~ t h e  d a y - t o -  
day  w o r k i n g  r e l a t i o n s  b e t w e e n  the  A r m e d  F o r c e s  and C i v i l  D e f e n s e  
a f t e r  an  a t t a c k .  

Some  m o n t h s  ago,  I a d d r e s s e d  to the  D i r e c t o r  of C i v i l  D e f e n s e  in  
e a c h  S t a t e  s o m e  q u e s t i o n s  about  ! e g i s l a t i o n ,  p l a n s ,  and  p r a c t i c e s ,  and 
t hen  added  t h i s  r e m a r k :  

"Any  c o m m e n t s  o r  r e f l e c t i o n s  on y o u r  e x p e r i e n c e  in  C i v i l  
D e f e n s e  e x e r c i s e s ,  in  the  m a t t e r  of t h e  r e l a t i o n s h i p s  b e t w e e n  
C i v i l  D e f e n s e  a c t i v i t i e s  and  the  o p e r a t i o n s  of the  A r m e d  F o r c e s ,  
w i l l  be m o s t  g r a t e f u l l y  r e c e i v e d .  " 

Some  e v i d e n t l y  did not  r e a l i z e  t ha t  t h e r e w a s  a n y  p r o b l e m  of w o r k -  
i n g  r e l a t i o n s h i p s - - t h e y  had  not  go t t en  tha t  f a r .  Some s a i d  t h e y  had  
b e e n  g iven  e v e r y t h S n g  t h e y  sough t  f r o m  the  A r m y .  Some  had  a t  l e a s t  
f a c e d  up to t h e i r  s ide  of the  p r o b l e m .  H e r e  i s  the  e x p e r i e n c e  of one 
S ta te  d i r e c t o r :  

" In  1952 we e n g a g e d  in  a CPX a l e r t  s u p e r v i s e d  b y  the  JOC 
at  A r m y  H e a d q u a r t e r s ,  wh ich  s h o w e d  up a c o n s i d e r a b l e  p r o b l e m  
in  C i v i l  D e f e n s e  and  M i l i t a r y  c o o r d i n a t i o n .  E a r l y  in  1953, we 
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d i r e c t o r s  w e r e  c a l l e d  to A r m y  H e a d q u a r t e r s  fo r  a b r i e f i n g  on 
a n o t h e r  c o m b i n e d  A l e r t  to be  h e l d  in the  Sp r ing .  

"At this time there had been a change in personnel at 
Headquarters, and it was obvious at this meeting that Civil 
Defense was less than a 'step-child' in this Alert. So we de- 
clined to participate, and set up our own Operation--the military 
to observe. Actually, it was our feeling that Civil Defense would 
have to operate on its own, anyway, so let's get some practice. 

"The Alert operated well within most state areas, but from 
an inter-state standpoint was far from satisfactory . . . This 
year we will again attempt an inter-state approach, but this time 
a blackboard drill. We will again need military cooperation. " 

Here is the experience of another director: 

"Members of the staff have participated in Command Post 
Exercises with the (nearest) military District staff. While these 
exercises have been of some instructional value to Civil Defense 
staff people, they have not been too practical, mainly because of 
the vast difference in staff training and experience between 
Military and Civil Defense .... We have a great deal of work 
to do in this par'ticular field so that lines of responsibility and 
actual operating procedures can be more clearly defined in 
advance. " 

I a m  not  u r g i n g  tha t  the  a r m e d  s e r v i c e s  be  a b ig  b r o t h e r  to  
C i v i l  D e f e n s e  j u s t  out  of k i n d n e s s  to C i v i l  D e f e n s e ,  a l t h o u g h  to do so  
w o u l d  g r e a t l y  s t r e n g t h e n  the  c o u n t r y  we  a r e  a l l  s w o r n  to p r o t e c t  and  
de fend .  I a m  s a y i n g ,  r a t h e r ,  t ha t  an  e f f e c t i v e  C i v i l  D e f e n s e  o r g a n i z a -  
t i on  is  e s s e n t i a l  to the  s u c c e s s  of the  A r m e d  F o r c e s .  Suppose  t h i s  
a t o m i c  a t t a c k  tha t  h a s  b e e n  g i v e n  as  o u r  h y p o t h e s i s :  The  A r m e d  F o r c e s  
w i l l  n e e d  c e r t a i n  h i g h w a y s  f o r  t h e i r  own o p e r a t i o n s .  Who w i l l  p r e v e n t  
i n g r e s s  and  r e r o u t e  t r a f f i c  ? The  A r m e d  F o r c e s  m a y  h a v e  to e v a c u a t e  
c e r t a i n  a r e a s .  Who w i l l  c o n d u c t  the  m o v e m e n t ,  wi th  a l l  i t s  l o g i s t i c a l  
s u p p o r t  ? The  A r m e d  F o r c e s  w i l l  w a n t  u n a u t h o r i z e d  s i g n a l i n g  to be 
p r e v e n t e d ,  s a b o t a g e  to be g u a r d e d  a g a i n s t ,  s u s p i c i o u s  c h a r a c t e r s  to 
be c h e c k e d .  Who wi l l  do a l l  t h a t ?  Not  G - l ,  G - 2 ,  G-3 ,  G-4 ,  the  
S igna l  O f f i c e r ,  the  Q u a r t e r m a s t e r ,  n o r  the  E n g i n e e r .  A un i t  tha t  
t u r n e d  f r o m  i t s  c o m b a t  m i s s i o n  to do by i t s  own m e a n s  a l l  the  t h i n g s  
i t  w o u l d  r e q u i r e  to be d o n e ,  w o u l d  be  h o p e l e s s l y  d i s s i p a t e d .  I s u p p o s e  
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t he  c o m m a n d i n g  g e n e r a l  would  e m p l o y  h i s  G-5  Sec t ion  to s e e  to i t  
t ha t  the  c iv i l  a u t h o r i t i e s  did the  t h i n g s  e s s e n t i a l  to a id  the  m i l i t a r y  
m i s s i o n ,  but  i t  would  be the  c iv i l  a u t h o r i t i e s ,  w h i c h  m e a n s  the l o c a l  
C i v i l  D e f e n s e  o r g a n i z a t i o n ,  t ha t  m u s t  t h e m s e l v e s  c o n t r i v e  to dcv t h e i r  
p a r t  in  m e e t i n g  the  c r i s i s .  

The  r e l a t i o n s h i p  would  not  be one of c o m m a n d ,  but  of c o o r d i n a -  
t i on  and  c o o p e r a t i o n .  The  c o m m a n d i n g  g e n e r a l  does  not  t ake  c o m m a n d  
of the  G o v e r n o r s  o r  t h e  m a y o r s  or  the  d i r e c t o r s  of C i v i l  D e f e n s e  in  t h i s  
a r e a .  If  he and h i s  s t a f f  a r e  s k i l l f u l  in  h a n d l i n g  c i v i l  a f f a i r s ,  a h i g h  
d e g r e e  of m u t u a l  s u p p o r t  c an  be a t t a i n e d - - m o r e ,  c e r t a i n l y ,  cou ld  be 
a t t a i n e d  in  t h i s  m a n n e r  t h a n  by  any  a t t e m p t  to o r d e r  t h e m  a round .  

Mr .  D a n i e l  K. E d w a r d s ,  t hen  A s s i s t a n t  S e c r e t a r y  of D e f e n s e ,  
s p e a k i n g  on b e h a l f  of the  D e f e n s e  D e p a r t m e n t  a t  the N a t i o n a l  C i v i l  
D e f e n s e  C o n f e r e n c e  in  1951, had  t h i s  to s a y :  

" C i v i l  d e f e n s e  i s  a p r o g r a m  tha t  shou ld  be c a r r i e d  on by 
c i v i l i a n s .  In  the  f i r s t  p l a c e ,  i t  w i l l  r e q u i r e  the  m a x i m u m  e f f o r t  
of our  A r m e d  F o r c e s  to r e a d y  t h e m s e l v e s  and  to conduc t  o p e r a -  
t i o n s  in  d e f e n s e  of ou r  c o u n t r y .  T h e y  shou ld  not  be b u r d e n e d  
wi th  a p r o g r a m  tha t  c a n  be  e f f e c t i v e l y  c a r r i e d  out  by  the c i v i l i a n  
popu la t ion .  

" B u t  p e r h a p s  e v e n  m o r e  i m p o r t a n t  t han  t ha t ,  i t  i s  h i g h l y  
d e s i r a b l e  t h a t  the  p r o g r a m  d e r i v e  i t s  g r e a t  v i t a l i t y  f r o m  e n e r g i e s  
i n h e r e n t  in  l o c a l  i n i t i a t i v e  and  in  b r o a d  p o p u l a r  s u p p o r t .  " 4 /  

He w a s  s p e a k i n g ,  not  on ly  of p r e p a r a t i o n  b e f o r e  w a r  b r o k e  out ,  
bu t  a l s o  of o p e r a t i o n s  d u r i n g  h o s t i l i t i e s .  F o r  i t  would  be the  h e i g h t  
of f o l l y  to p r e p a r e  in  t i m e  o f  p e a c e  on the  t h e o r y  t ha t  C i v i l  D e f e n s e  
w a s  a c iv i l  and  S ta te  r e s p o n s i b i l i t y ,  and t hen  in  the  h e a t  of a c t i o n  
s u d d e n l y  sh i f t  to a d i f f e r e n t  t h e o r y .  The A r m e d  F o r c e s  and c iv i l  
g o v e r n m e n t ,  e s p e c i a l l y  C i v i l  D e f e n s e ,  m u s t  l e a r n  tO w o r k  t o g e t h e r .  

L e a r n i n g  to w o r k  t o g e t h e r  i s  a m a j o r  e l e m e n t  in  m o d e r n  w a r f a r e .  
The  t h r e e  s e r v i c e s  a r e  l e a r n i n g  to w o r k  t o g e t h e r .  T h i s  co l l ege  i s  an  
e x a m p l e  of j o in t  a6 t ion .  D e f e n s e  m u s t  w o r k  wi th  the  D e p a r t m e n t  of 
S ta t e ,  the  T r e a s u r y ,  and  o t h e r  D e p a r t m e n t s .  Tha t  i s  r e c o g n i z e d  by  
the  p r e s e n c e  in  t h i s  c o l l e g e  of r e p r e s e n t a t i v e s  of o t h e r  D e p a r t m e n t s .  
The p o l i t i c a l  a d v i s e r  f r o m  the  S ta te  D e p a r t m e n t  i s  now a f a m i l i a r  

4 ]  C o n f e r e n c e  R e p o r t  of m e e t i n g  in  W a s h i n g t o n ,  7-8  May  1951, p. 15. 
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f i g u r e  a t  a t h e a t e r  h e a d q u a r t e r s .  The  U n i t e d  S t a t e s  and  i t s  a l l i e s  
m u s t  c o n c e r t  and  c o o r d i n a t e  t h e i r  a c t i o n .  We h a v e  p r o g r e s s e d  f r o m  
the  C o m b i n e d  C h i e f s  of Staff  of W o r l d  W a r  II to s u c h  e l a b o r a t e  and  
d e l i c a t e  a r r a n g e m e n t s  as  the  NATO s y s t e m .  T h i s  h a s  i n v o l v e d  the  
d e v e l o p m e n t  of s t a f f  p r a c t i c e s ,  to w h i c h  th i s  c o l l e g e  and  the  N a t i o n a l  
W a r  C o l l e g e  m a k e  a m a j o r  c o n t r i b u t i o n .  D e f e n s e  t o d a y  i n v o l v e s  m a n y  
r e l a t i o n s  o t h e r  t han  c o m m a n d .  I v e n t u r e  to s a y  tha t  m e r e  c o m m a n d  
i s  not  a m a j o r  e l e m e n t  in  the  o p e r a t i o n s  of G e n e r a l  G r u e n t h e r ' s  
h e a d q u a r t e r s  a t  S H A P E .  One m u s t  u s e  o t h e r  m e a n s  to get  t h i n g s  done .  
H e r e  at  the  I n d u s t r i a l  C o l l e g e ,  wi th  y o u r  g r e a t  c o n c e r n  in the  l o g i s t i c a l  
s u p p o r t  o f  m i l i t a r y  o p e r a t i o n s ,  i t  m u s t  be e v i d e n t  t ha t  m e r e  c o m m a n d  
w i l l  not  a v a i l  to  k e e p  a l l  the  e l e m e n t s  of p r o d u c t i o n  l i n e d  up.  One m u s t  
d e v e l o p  o t h e r  t e c h n i q u e s .  

I u r g e  tha t  the  A r m e d  F o r c e s  m u s t  l e a r n  w a y s  f o r  g e t t i n g  on w i th  
the  c iv i l  a u t h o r i t i e s - - m u s t  d e v e l o p  s ta f f  t e c h n i q u e s  and  s t a n d a r d  p r o -  
c e d u r e s  fo r  c o o p e r a t i n g  w i th  C iv i l  D e f e n s e .  The  A s s i s t a n t  S e c r e t a r y ,  
in  the  l a n g u a g e  I j u s t  quo ted ,  spoke  of the  " e n e r g i e s  i n h e r e n t  in  l o c a l  
i n i t i a t i v e  and  in  b r o a d  p o p u l a r  s u p p o r t .  " In  p l a n n i n g  fo r  an  a t o m i c  
a t t a c k ,  one  s h o u l d  coun t  upon  tha t  i n i t i a t i v e  and  s u p p o r t .  The  g r e a t  
f e a r ,  i t  s e e m s  to m e ,  i s  t ha t  an  a t o m i c  a t t a c k  w o u l d  c a t c h  C i v i l  
D e f e n s e  so u n p r e p a r e d  to s u s t a i n  and  r i s e  f r o m  a b low,  t ha t  i t  m i g h t  
go to p i e c e s - - t h a t  c r i e s  w o u l d  go up,  "Nobody  k n o w s  wha t  the  s c o r e  
i s " ;  " n o b o d y  k n o w s  wha t  to do";  w i th  a h e e d l e s s  d e m a n d  tha t  " t he  
A r m y  t ake  o v e r .  " T h i s ,  I u r g e ,  s h o u l d  be r e s i s t e d  and  w a r d e d  o f f - -  
bo th  b e c a u s e  the  A r m y  wou ld  be  v e r y  b u s y  about  i t s  own p r o p e r  
r e s p o n s i b i l i t i e s ,  and  b e c a u s e  of o t h e r  w e i g h t y  c o n s i d e r a t i o n s  d r a w n  
f r o m  e x p e r i e n c e ,  to w h i c h  I s h a l l  c o m e  p r e s e n t l y .  

So I venture to urge that these relationships be practiced and 
strengthened and war-gamed, that staff practices be established and 
confirmed by trial, that hitches and kinks be spotted and corrected, 
to the end that, come an attack, the Armed Forces and Civil Defense 
could discharge their respective responsibilities with mutual under- 
standing and confidence. 

This  m a y  be  v i e w e d  as  a s p e c i a l  and  d i f f i cu l t  p r o b l e m  of f e d e r a l i s m .  
The r e c o n c i l i a t i o n  of n a t i o n a l  a u t h o r i t y  wi th  l o c a l  a u t o n o m y  d a i l y  c a l l s  
f o r  d e l i c a t e  a d j u s t m e n t s - - a s  in the  r e g u l a t i o n  of i n t e r s t a t e  t r a n s p o r t a -  
t ion ,  fo r  e x a m p l e ,  o r  in  F e d e r a l  j u d i c i a l  c o n t r o l  of S ta te  c r i m i n a l  
p r o c e e d i n g s .  H e r e  we  h a v e  a p r o b l e m ,  h o w e v e r ,  of a d j u s t i n g  F e d e r a l  
m i l i t a r y  a c t i o n  wi th  the a c t i o n  of S ta t e  c i v i l  a u t h o r i t i e s .  C i v i l - m i l i t a r y  
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relations are always somewhat delicate, and here we have Federal 
military and State civil authorities. Moreover, the two must learn 
to act together in moments of emergency, when there is little time 
for deliberation. So I repeat, here is a need for patient, thoughtful, 
resourceful staff work--a task for your very best endeavors. 

Now a b r i e f  d i s c u s s i o n  of the  p r e v e n t i v e  d e t e n t i o n  of s u s p e c t e d  
c i v i l i a n s  in t i m e  of w a r .  I w i l l  not  t ake  long ,  fo r  t h i s  i s  not  a 
m i l i t a r y  r e s p o n s i b i l i t y .  It  i s  i m p o r t a n t  tha t  you know tha t  we have  
a s t a t u t o r y  s c h e m e ,  and  tha t  the  r e s p o n s i b i l i t y  has  b e e n  p l a c e d  in 
o t h e r  h a n d s .  

I a s s u m e ,  fo r  p r e s e n t  p u r p o s e s ,  tha t  s o m e  p r e v e n t i v e  d e t e n t i o n  
wou ld  be r e a s o n a b l e  and  n e c e s s a r y .  The B r i t i s h - - c e r t a i n l y  as  
l i b e r t y - l o v i n g  and d e m o c r a t i c  as  w e - , r e s o r t e d  to such  m e a s u r e s  in  
bo th  W o r l d  W a r s .  5 /  I have  s t u d i e d  tha t  h i s t o r y  at s o m e  l e n g t h .  It  
i s  s i g n i f i c a n t ,  v e r ~  i n s t r u c t i v e ,  and  I b e l i e v e  p r o p h e t i c .  We shou ld ,  
and [ hope  would ,  p ro f i t  f r o m  t h e i r  e x p e r i e n c e .  

The ac t  of C o n g r e s s  of 23 S e p t e m b e r  1950, P u b l i c  Law 831, in  
i t s  T i t l e  I I - - t h e  E m e r g e n c y  D e t e n t i o n  A c t - - i n  the  e v e n t  of w a r  o r  
c e r t a i n  o t h e r  e m e r g e n c i e s ,  a u t h o r i z e s  the  d e t e n t i o n  of any " p e r s o n  
as  to w h o m  t h e r e  i s  r e a s o n a b l e  g r o u n d  to b e l i e v e  tha t  .such p e r s o n  
p r o b a b l y  wi l l  e n g a g e  in  . . . a c t s  of e s p i o n a g e  o r  of s a b o t a g e . "  
P o w e r  to i n i t i a t e  a c t i o n  l i e s  wi th  the  A t t o r n e y  G e n e r a l .  T h e r e  m u s t  
be  a p r e l i m i n a r y  h e a r i n g - - w i t h  d i s c l o s u r e  of the  g r o u n d s  and  the  
r i g h t  to c o u n s e l .  If p r o b a b l e  c a u s e  i s  found,  the  d e t a i n e e  m a y  a p p e a l  
to the  D e t e n t i o n  R e v i e w  B o a r d ,  w h e r e u p o n  a h e a r i n g  i s  h e l d ,  wi th  a 
c r o s s  e x a m i n a t i o n  of w i t n e s s e s .  The B o a r d  m a i n t a i n s  o r  t e r m i n a t e s  
the  de t en t i on .  If the  B o a r d  f inds  tha t  the d e t e n t i o n  was  wi thou t  r e a -  
s o n a b l e  g r o u n d s ,  i t  a w a r d s  an i n d e m n i t y .  J u d i c i a l  r e v i e w  of t h e s e  
a c t i o n s  i s  m a i n t a i n e d .  The  A t t o r n e y  G e n e r a l  m u s t  r e n d e r  a r e p o r t  
to the  P r e s i d e n t  and the  C o n g r e s s  e v e r y  two m o n t h s .  

I see some serious constitutional difficulties with the statute, 
but I will not bother you with that, or with the grave problems of 
procedure. This has always been a very unhappy business in Great 
Britain, and it would be so with us. There are tremendous possibilities 

5/ Cornelius P. Cotter, " Emergency Detention in Wartime; The 
British Experience," 6 Stanford Law Review 238-86, Mar 1954. 
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of  i n j u s t i c e ,  t h r o u g h  m i s t a k e  o r  e x c e s s  o f  z e a l .  I t  w o u l d  b e  a m a r v e l  
i f  i t  d i d  n o t  r u n  b e y o n d  a l l  r e a s o n .  I h a v e  m e n t i o n e d  t h i s  s t a t u t o r y  
s c h e m e  b e c a u s e  o f  i t s  i n t e r e s t  t o  t h e  A r m e d  F o r c e s ,  a n d  b e c a u s e  i n  
t i m e s  p a s t  s o m e  c o m m a n d e r s  h a v e  r e a c h e d  o u t  t o  t a k e  t h i s  s o r t  o f  
c o n c e r n  i n t o  t h e i r  o w n  h a n d s .  T h i s  w a s  a s o u r c e  of  a n o t o r i o u s  a n d  
l a m e n t a b l e  c o n f l i c t  b e t w e e n  t h e  c o m m a n d i n g  g e n e r a l  a n d  a F e d e r a l  
j u d g e  i n  H a w a i i  i n  W o r l d  W a r  I I .  N o w  C o n g r e s s  h a s  m a d e  i t s  o w n  
p r o v i s i o n  f o r  d e t e n t i o n  o n  s u s p i c i o n ;  i t  h a s  e s t a b l i s h e d  p r o c e d u r a l  
safeguards; and it has lodged the entire matter in the civil side of 
the Government. 

N o w  I h a v e  g o t t e n  t h u s  f a r  i n  m y  t a l k  w i t h o u t  o n c e  u s i n g  t h e  
e x p r e s s i o n  " m a r t i a l  l a w , " 6 /  o r  m o r e  a c c u r a t e l y ,  " m a r t i a l  r u l e .  

Uninformed people, even people who should be informed, are 
apt to suppose that, by saying "martial law, " the Executive can shift 
gears, throwing out the normal legal system of powers and restraints, 
and throwing in an extraordinary system with far more power and far 
less restraint. This, I assure you, is a gross misconception. Put 
no more trust in it than in the incantation "presto," or "abracadabra. " 
By declaring "martial law" one gains no lawful power that one would not 
have had without it. That last sentence may be subject to some qualifi- 
cation in cases where a statute or a State constitution has made some 
express reference to "martial law. " There is, for instance, such a 
provision in the Organic Act of Hawaii. But for our present purposes-- 
action by the Federal Armed Forces within the body of the country-- 
the proposition remains true: declaring "martial law" does not make 
lawful one single thing that would otherwise have been unlawful. To 
quote Chief Justice Hughes in a great opinion, a declaration of "martial 
law" affords no "avenue of escape from the paramount authority of the 
Federal Constitution. "7 / 

I n  t h e  l a w  of  t h e  American C o n s t i t u t i o n ,  t h e  q u e s t i o n s  a r e ,  f i r s t ,  
W a s  t h e  a c t i o n  t a k e n - - e x c l u s i o n ,  r e s t r i c t i o n ,  s e i z u r e ,  r e m o v a l ,  o r  
w h a t e v e r  i t  m a y  b e - - d i r e c t e d  t o w a r d  a l e g i t i m a t e  e n d ,  a n  e n d  t h a t  t h e  
l a w  c o m m a n d s ,  f o r  e x a m p l e ,  t h a t  t h e  i n v a d e r  b e  r e p e l l e d ?  S e c o n d ,  
w e r e  t h e  m e a n s  u s e d  a p p r o p r i a t e  t o  t h a t  l e g i t i m a t e  e n d ?  T h e r e ,  i n  
a n u t s h e l l ,  i s  t h e  e n t i r e  l a w  of  t h e  m a t t e r .  

6 /  The expression "martial law" has at various times had various 
meanings. I have discussed the historical background in the law 
of "Martial Rule," 2d ed., 1943. As here used, it refers to the 
assumption by a military commander of authority for some or all 
of the functions of civil government. 

7 /  S t e r l i n g  v .  C o n s t a n t i n ,  287 a n d  398 ,  1932.  
m 
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Going ove r  the ground once m o r e ,  f i r s t ,  the end. I t  m u s t  be an 
end tha t  the Cons t i tu t ion  and the law have  e s t a b l i s h e d ' - n o t  m e r e l y  
some  end tha t  some  c o m m a n d e r  conce ives  t t  would  be good to p e r s u e .  
The ends  of which I speak  a r e  appointed  by the  C o n s t i t u t i o n - - t h a t  the 
i n v a d e r  be r e p e l l e d ,  tha t  i n s u r r e c t i o n  be s u p p r e s s e d ,  that  the s y s t e m  
of cons t i t u t i ona l  g o v e r n m e n t  be ma in t a ined :  The c o m m a n d e r  h a s  
noth ing  to  do with n a m i n g  those  e n d s .  They  a r e  e s t a b l i s h e d  by the 
Cons t i tu t ion ,  which  he and we a r e  in duty bound to p r e s e r v e ,  p ro t ec t ,  
and defend. So m u c h  for  the end. 

Now, " l e t  the end be l e g i t i m a t e ,  le t  i t  be wi th in  the scope of t h e  
Cons t i tu t ion ,  and a l l  m e a n s  which a r e  a p p r o p r i a t e ,  which  a r e  p l a in ly  
adapted  %o tha t  end, which  a r e  not prohibi ted°  but c o n s i s t  with the 
l e t t e r  and s p i r i t  of the Cons t i tu t ion ,  a r e  cons t i tu t iona l .  " 8 /  I have 
a p p r o p r i a t e d  the language  of John M a r s h a l l ,  the g r e a t e s t  of a l l  the 
J u s t i c e s ,  in  McCul loch  v. M a r y l a n d ,  j u s t  135 y e a r s  ago. "We m u s t  
never forget," he said in that same opinion, "that it is a constitution 
we are expounding .... a constitution, intended to endure for ages to 
come, and consequently, to be adapted to the various crises of human 
affairs." Marshall had been a soldier in Washington's army--a 
lieutenant at 19; later he had taken a major part in securing the ratifi- 
cation of the Constitution. He was a man of faith, of confidence in the 
American system of government, wherein public power is measured 
by a Constitution, adapted even to crises, and finally interpreted by 
an independent judiciary. 

Chief  J u s t i c e  H u g h e s - - o n e  of M a r s h a l l ' s  m o s t  wor thy  s u c c e s s o r s - -  
once o b s e r v e d  f r o m  the Cour t  that ,  unde r  the Cons t i tu t ion ,  " the  power  
to wage war  i s  a power  to wage w a r  s u c c e s s f u l l y ,  and thus  i t  p e r m i t s  
the h a r n e s s i n g  of the en t i r e  e n e r g i e s  of the people  in a s u p r e m e  c o o p e r -  
a f i r e  e f for t  to p r e s e r v e  the nat ion.  " 9 /  The power  i s  adequate  to any  
e m e r g e n c y .  But  the  w a r  power  i s  not e n t i r e l y  Execu t ive  power;  t he r e  a r e  
s o m e  th ings  tha t  r e m a i n  for  C o n g r e s s .  S t i l l  l e s s  i s  the war  power  
e n t i r e l y  confided %o m i l i t a r y  c o m m a n d e r s ;  i t  does not fol low tha t ,  
b e c a u s e  a c e r t a i n  r e s u l t  i s  needed ,  the m i l i t a r y  c o m m a n d e r  m u s t  himl- 
se l f  a s s u m e  a u t h o r i t y  to take ac t ion .  Maybe i t  be longs  to somebody  e l se  

8/  McCul l0ch  v .  M a r y l a n d ,  4 Wheat~ 316 and 421, 1819. 
9 ]  Home Bui ld ing  and Loan  Assn .  v. B l a i s d e l l ,  290 U. S., 398 and 

426, 1934. 

14 



 703 

to j udge  on tha t ,  C h i e f  J u s t i c e  H u g h e s  s p o k e ,  a d v i s e d l y ,  of " a  
s u p r e m e  c o o p e r a t i v e  e f f o r t  to p r e s e r v e  the  n a t i o n " ;  a p r u d e n t  c o m -  
m a n d e r  d o e s  not  c l a i m  a m o n o p o l y  on the  b u s i n e s s  of s a v i n g  the  
N a t i o n s ;  he  w i l l  s e e k  and  p r o m o t e  a s u p r e m e  c o o p e r a t i v e  e f fo r t .  

I a m  go ing  to s p e a k  of a n u m b e r  of i n s t a n c e s  of m i l i t a r y  a c t i o n ,  
to e x t r a c t  ~ r o m  e a c h  i t s  l e s s o n  on w h a t  to d o - - o r ,  m o r e  o f ten ,  w h a t  
no t  to do, 10 / 

E x  p a r t e  M e r r y m a n ,  F e d e r a l  C a s e  No. 9487, 1861. 

T h i s  c a s e  a r o s e  in  B a l t i m o r e ,  in  May  1861. M i l i t i a  b e i n g  r u s h e d  
to the  d e f e n s e  of W a s h i n g t o n  h a d  b e e n  f a l l e n  upon  and  b e a t e n  up by 
h o s t i l e  m o b s  a t  B a l t i m o r e .  C o m m u n i c a t i o n s  w e r e  b e i n g  cu t  off. 
P r e s e n t l y  P r e s i d e n t  L i n c o l n  i n s t r u c t e d  the  c o m m a n d i n g  g e n e r a l  t ha t ,  
if  a t  a n y  po in t  on the  l i ne  f r o m  P h i l a d e l p h i a  to W a s h i n g t o n  he  found  
r e s i s t a n c e  w h i c h  r e n d e r e d  i t  n e c e s s a r y  to  s u s p e n d  the  w r i t  of h a b e a s  
c o r p u s  f o r  the  pub l i c  s a f e t y ,  the  c o m m a n d i n g  g e n e r a l  w a s  a u t h o r i z e d  
to t ake  t ha t  a c t i o n .  

Merryman, lieutenant in a secessionist militia company at 
Baltimore, was arrested and held at Fort McHenry. His lawyer 
promptly obtained a writ of habeas corpus from Chief Justice Taney, 
returnable at the Federal Circuit Court room in Baltimore. The 
general in command replied that he was authorized by the President 
to suspend the writ; he respectfully declined to produce the prisoner; 
he requested time to receive instructions from the President. 

The w r i t  of h a b e a s  c o r p u s ,  I s h o u l d  e x p l a i n ,  i s  the  g r e a t  w r i t  of 
l i b e r t y ;  i t  i s  the  a c t i o n  one  b r i n g s  to c a u s e  the  p e r s o n  d e t a i n e d  to be 
b r o u g h t  in to  c o u r t ,  in  o r d e r  t ha t  the  l e g a l i t y  of h i s  d e t e n t i o n  m a y  be  
d e t e r m i n e d .  If  t he  r e s p o n d e n t  does  no t  show l a w f u l  g r o u n d s ,  the  

10 F o r  the  b e n e f i t  of a n y o n e  who m a y  be i n t e r e s t e d ,  I c i t e  the  
f o l l o w i n g  w h e r e  I h a v e  d i s c u s s e d  m o r e  fu l ly  the  i n s t a n c e s  m e n t i o n e d  
in  the  l e c t u r e :  M r .  J u s t i c e  M i l l e r  and  the  S u p r e m e  C o u r t ,  1862- 
1890, 1939, ch. IV, The  C o u r t  and  the  C i v i l  W a r ;  The  L a w  
M a r t i a l  R u l e ,  2d e d . ,  1943; " T h e  L a w  of M a r t i a l  Ru le  and  the  
N a t i o n a l  E m e r g e n c y ;  ~~ 55 H a r v a r d  L a w  R e v i e w  1253-1302 ,  June  
1942; " T h e  S u p r e m e  C o u r t  on M i l i t a r y  J u r i s d i c t i o n :  M a r t i a l  Ru le  
in  H a w a i i  and  the  Y a m a s h i t a  C a s e , "  59 H a r v a r d  L a w  R e v i e w  
833-82 ,  J u n e  1946. 
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p r i s o n e r  i s  s e t  f r e e .  The  C o n s t i t u t i o n  p r o v i d e s :  " T h e  P r i v i l e g e  of 
t h e  W r i t  of H a b e a s  c o r p u s  s h a l l  not  be s u s p e n d e d ,  u n l e s s  when  i n  
C a s e s  of R e b e l l i o n  o r  I n v a s i o n  the  publ ic  Sa fe ty  m a y  r e q u i r e  i t . "  

Who s h a l l  d e c i d e ,  w i th in  the  m e a n i n g  of t h i s  l a n g u a g e ,  w h e t h e r  
the  publ ic  s a f e t y  so  r e q u i r e s - - t h e  P r e s i d e n t ,  o r  the  C o n g r e s s  ? 
C e r t a i n l y  i t  i s  the  l a t t e r - - t h e  C o n g r e s s .  I w i l l  not  s top  to g iv  e the  
r e a s o n s  why  t h i s  i s  so.  

P r e s i d e n t  L i n c o l n  w a s ,  I t h ink ,  i l l - a d v i s e d  w h e n  he  a u t h o r i z e d  
the  s u s p e n s i o n  of the  w r i t .  T h i s  a c t i o n  s e e m e d  to put  h i m  in  the  
wr ong .  The C h i e f  J u s t i c e  p r o m p t l y  w r o t e  a f o r c e f u l  op in ion  to the  
e f f ec t  t ha t  the  P r e s i d e n t  had  u s u r p e d  p o w e r  t ha t  b e l o n g e d  to C o n g r e s s  
a lone .  On t h i s  poin t ,  d o u b t l e s s  he  w a s  r i g h t .  Bu t  m o r e  b r o a d l y ,  
s u r e l y  u n d e r  the  c i r c u m s t a n c e s  i t  w a s  l awfu l  to d e t a i n  one who w a s  
e n g a g i n g  in  a c t s  h o s t i l e  to the  U n i t e d  S t a t e s .  I t  w a s  l awfu l  to ho ld  
h i m  t e m p o r a r i l y  to k e e p  h i m  f r o m  h u r t i n g  the G o v e r n m e n t .  T h i s  
would  b e  t r u e  w i t h o u t  a n y  f o r m a l  s u s p e n d i n g  of the  w r i t .  

P r e s i d e n t  L i n c o l n ' s  m e a s u r e s  w e r e  o f ten ,  I t h ink ,  f a r  b e t t e r  in  
c o n s t i t u t i o n a l  l aw than  the r e a s o n s  t ha t  w e r e  a s s i g n e d .  I r e g r e t  t ha t  
he did not  have  the  b e n e f i t  of b e t t e r  l e g a l  counse l ;  a t  t i m e s  he w a s  put  
in  the  w r o n g - - a s  by  T a n e y ' s  op in ion  in  M e r r y m a n ' s  C a s e - - w h e n  
b a s i c a l l y  he  w a s  on f i r m  ground .  

Why  do I t e l l  you  of t h i s  c a s e  ? C h i e f l y  to m a k e  t h i s  po in t :  I t  
i s  o r d i n a r i l y  u n n e c e s s a r y ,  and  u n d e s i r a b l e ,  even  fo r  C o n g r e s s  to 
s u s p e n d  the w r i t  of h a b e a s  c o r p u s .  S u s p e n s i o n  of the  w r i t  m e r e l y  
puts  off the  day  of l e g a l  r e c k o n i n g .  I t  t a k e s  f r o m  the  p r i s o n e r  h i s  
n o r m a l  r i g h t  to have  the v a l i d i t y  of h i s  d e t e n t i o n  d e t e r m i n e d ,  h e r e  and  
now. Bu t  i f  t h e r e  i s  good r e a s o n  f o r  h o l d i n g  h i m ,  the  G o v e r n m e n t  w i l l  
do  w e l l  to  s e e k  an  e a r l y  d e c i s i o n - - n o t  to s t a l l  f o r  t i m e .  Then  we wi l l  
know w h e r e  we a r e .  F u r t h e r ,  I would  t e l l  you ,  as  o f f i c e r s  of the  
a r m e d  s e r v i c e s ,  t ha t  y o u r  p r o s p e c t s  fo r  b e i n g  uphe ld  a r e  f a r  b e t t e r  
wh i l e  the  d a n g e r  i s  p r e s e n t ,  t h a n  t h e y  w i l l  be  a f t e r  the  w a r  i s  won.  
I s h a l l  have  o t h e r  o c c a s i o n s  to  m a k e  t ha t  point .  

I f  you  m u s t  ho ld  a m a n  to p r e v e n t  h i m  f r o m  doing  a c t u a l  d a m a g e  
to the  U n i t e d  S t a t e s - - n o t  to p r e v e n t  b ig  t a l k ,  but  a c t u a l  d a m a g e - - t h e n  
g r a b  h i m  and ho ld  h i m ,  and  i f  he  s u e s  fo r  h a b e a s  c o r p u s ,  go in to  
c o u r t  and t e l l  the  judge  e x a c t l y  why  i t  was  n e c e s s a r y  to do wha t  you  
did.  If  you  h a v e  a c t e d  on r e a s o n a b l e  g r o u n d s  and h a v e  done no m o r e  
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t h a n  a p p e a r e d  n e c e s s a r y ,  you  m a y  coun t  upon  the  F e d e r a l  j u d i c i a r y  
to s u s t a i n  y o u r  a c t i o n .  

E x  p a r t e  V a l l a n d i g h a m ,  F e d .  C a s e  No. 16 ,816 ,  1863; 1 W a l l a c e  243,  
1864. 

General Burnside had been relieved of the command of the Army 
of the Potomac and assigned %o the command of the Department of the 
Ohio, with headquarters at Cincinnati. The area was infested with 
disloyal persons. Burnside issued G. O. No. 38, in part as follows: 

" T h e  h a b i t  of d e c l a r i n g  s y m p a t h i e s  f o r  the  e n e m y  w i l l  no 
l o n g e r  be  t o l e r a t e d  in t h i s  d e p a r t m e n t .  P e r s o n s  c o m m i t t i n g  
s u c h  o f f e n s e s  w i l l  be  at  o n c e  a r r e s t e d  w i th  a v i e w  to b e i n g  i 
t r i e d  . o r  s e n t  b e y o n d  o u r  l i n e s  in to  the  l i n e s  of t h e i r  f r i e n d s .  

T h e r e a f t e r  B u r n s i d e  r e a c h e d  out  and  g r a b b e d  C l e m e n t  L.  
V a l l a n d i g h a m ,  the  m o s t  n o t o r i o u s  of the  C o p p e r h e a d s .  V a l l a n d i g h a m  
h a d  un t i l  1863 b e e n  a M e m b e r  of C o n g r e s s ,  and  a v i g o r o u s  o p p o n e n t  
of the  w a r .  In a s p e e c h  in  Ohio  in 1863 he  h a d  c a l l e d  P r e s i d e n t  L i n c o l n  
a t y r a n t  and  s a i d  t ha t  " r e s i s t a n c e  to t y r a n t s  i s  o b i d e n c e  to G o d . "  
V a l l a n d i g h a m  w a s  a r r e s t e d  a t  Day ton  and  b r o u g h t  b e f o r e  a m i l i t a r y  
c o m m i s s i o n  a t  C i n c i n n a t i ,  c h a r g e d  w i th  h a v i n g  p u b l i c l y  u t t e r e d  d i s -  
l o y a l  s e n t i m e n t s .  He  w a s  c o n v i c t e d ,  and  s e n t e n c e d  to c o n f i n e m e n t  
f o r  the  d u r a t i o n  of the  w a r .  

Why did Burnside initiate all this controversy ? Did the Adminis- 
tration in Washington want him to silence and punish this noisy critic ? 
Why did he suppress the "Chicago Times" and forbid the circulation 
in his department of the "New York World," as he did at this juncture ? 
There was telegraphic communication with the capital. Why did 
Burnside rush into this thicket of brambles all on his own ? lit put the 
President in a most unhappy position. If he sustained his ill-advised 
and impetuous subordinate, many citizens, even perfectly loyal 
citizens, would resent this needless attack upon civil liberties. If 
he repudiated him, many ardent loyalists would say the President 
lacked nerve and--to borrow a modern word--was an appeaser. 
Burnside, a general who had failed in great things, might well have 
sought at least to be prudent in the smaller things that were his 
responsibility at Cincinnati. But no, he rushed to take on the Admin- 
istration's greatest critic, and to attack the press, by measures that 
were needless, in excess of the occasion, and unconstitutional. 
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L i n c o l n  o v e r r u l e d  h im  as  %o the n e w s p a p e r s .  As to V a l l a n d i g h a m ,  
the P r e s i d e n t  o r d e r e d  tha t  he be r e l e a s e d  f r o m  conf inemen t  and 
s en t  over  to the C o n f e d e r a t e s  he loved so wel l .  That  was  a r e -  
s o u r c e f u l  way  out of the m e s s  B u r n s i d e  had c r ea t ed .  V a l l a n d i g h a m  
be ing  no l onge r  in conf inement ,  tha t  ended the habeas  co rpus  ac t ion  
he had brought .  Then V a l l a n d i g h a m ' s  l a w y e r - - s e e k i n g  to gain  a 
quick dec i s ion  by the S u p r e m e  Cour t  a d v e r s e  %o the A d m i n i s t r a t i o n - -  
a sked  the Cour t  to r e v i e w  the p r o c e e d i n g s  of the m i l i t a r y  c o m m i s s i o n .  
The Cour t  he ld ,  quite r i g h t l y ,  tha t  i t  i s  not a p a r t  of the cha in  of 
m i l i t a r y  a u t h o r i t y  fo r  the r ev i ew  of r e c o r d s  of t r i a l  by a m i l i t a r y  
t r i buna l .  

I do not  wish  to discuss h e r e  the p r e c i s e  l ega l  points  involved.  
V a l l a n d i g h a m ' s  c a s e  i s  of i n t e r e s t  for  us  h e r e  today as  a notable  
i n s t a n c e  of what  a g r e a t  lot  of t roub le  can be caused  by one f idge ty  
g e n e r a l  who l e a v e s  h i s  path of duty,  which  i s  winning  the w a r ,  to 
engage in  w r o n g - h e a d e d  a t t a c k s  upon the l i b e r t i e s  of the c i t i zens .  
Here, as in so many instances during the Civil War, President 
Lincoln could have cried, Save me from my friends! 

Ex pa r t e  Mi l l i gan ,  4 Wal l ace  2, 1866 

L a m d i n  P .  Mi l l i gan  of Ind iana  was  a m a j o r  g e n e r a l  in  the O r d e r  
of t h e  Sons of L i b e r t y ,  a Coppe rhead  o r g a n i z a t i o n  tha t  h a d  e n r o l l e d  
m a n y  m e m b e r s  in Ohio, Indiana ,  and I l l i no i s .  The're was  a plot ,  
f i nanced  by Confede ra t e  money  sen t  in f r o m  Canada ,  to o v e r p o w e r  
the gua rds  at POW c a m p s  at  Chicago ,  Spr ingf ie ld ,  Rock I s l and ,  
I n d i a n a p o l i s ,  and C inc inna t i ,  to a r m  the se  C o n f e d e r a t e s  and to 6 v e t -  
th row the State G o v e r n m e n t s .  11 / Th i s  was  in the s u m m e r  of 1864--  
when the e l ec t ion  campa ign  wad g e t t i n g  unde r  way.  The G o v e r n m e n t  
was  aware  of the plan,  and took m e a s u r e s  tha t  c o m p l e t e l y  d i s h e a r t e n e d  
the c o n s p i r a t o r s .  On 8 Oc tobe r  the Judge Advocate  G e n e r a l  made  a 
r e p o r t  to the S e c r e t a r y  of War ,  d i s c l o s i n g  the r a m i f i c a t i o n s  of the 
p l o t  Al l  th i s  was  i n j ec t ed  into the e l ec t ion  c a n v a s s .  

What m e a s u r e s  should be t aken  a g a i n s t  Mi l l i gan  and the o t h e r s  
i m p l i c a t e d  ? It  s e e m s  tha t  G e n e r a l  H e n r y  B. C a r r i n g t o n ,  who had 

11/ Th i s  plot i s  the theme  of an i n t e r e s t i n g  new book, J a m e s  D. 
H o r a n ' s ,  Con fede ra t e  A g e n t ,  1954. 
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co l l ec t ed  the ev idence ,  wanted to have the t r i a l  in  a F e d e r a l  cour t ;  
but G o v e r n o r  Mor ton  of Ind iana  and the S e c r e t a r y  of War ,  Stanton,  
thought  tha t  a t r i a l  by m i l i t a r y  c o m m i s s i o n  would have a m o r e  s a l u t a r y  
effect  in d i s c o u r a g i n g  f u r t h e r  plots .  12/ On o r d e r s  f r o m  Washington ,  
the Command ing  Gene ra l  of the D i s t r i c t  of Indiana convened a m i l i t a r y  
c o m m i s s i o n  at  Indianapol is  and b rought  Mi l l igan  and o the r s  to t r i a l  
for  giving aid to the r e b e l s ,  and on o the r  cha rges .  He was convic ted  
and s en t enced  to be hanged.  Ind iana  was then r e m o t e  f r o m  hos t i l i t i e s .  
M o r g a n ' s  r a i d  in Ju ly  1863 had been  the l a s t  t ime  i t  was s e r i o u s l y  
t h r ea t ened .  The F e d e r a l  Cour t  was s i t t ing  r e g u l a r l y  at Ind ianapo l i s .  
A t r i a l  t he r e  would p r e s u m a b l y  have r e s u l t e d  in the convic t ion  of a l l  
whose t r e a s o n  could be proved.  

This trial by military commission was needless, unconstitutional, 
and politically erroneous. Justice David Davis, Lincoln's close friend 
and a judge of the utmost fideliiy to the Union, advised the President 
"that the various IT1ilitary trials in the Northern and Border States 
where the courts were free and untrammelled, were unconstitutional 
and wrong. " Lincoln put off acting upon the record of conviction, 
hoping that the war would soon be won and then, as he said, "We 
shall none of us want any more killing done. " But when ~he record 
finally came to the White House, Lincoln had been assassinated, 
and President Johnson approved the sentence--later it was commuted 
to life imprisonment. 

Thereupon  habeas  corpus  p r o c e e d i n g s  were  brought ,  and the case  
came  up to the Supreme  Cour t ,  which on 3 Apr i l  1866- -a  y e a r  a f t e r  
A p p o m a t t o x - - h e l d  that  the t r i a l  by m i l i t a r y  c o m m i s s i o n  had been  
uncons t i tu t iona l .  Mi l l igan  went f r ee ;  if  he had had a p r o p e r  c iv i l  
t r i a l  p r e s u m a b l y  he would have been  convic ted  and punished.  

Mr. J u s t i c e  Davis spoke for  the Court: 

"If, in foreign invasion or civil war, the court s are actually 
closed, and it is impossible to administer criminal justice accord- 
ing to law, then, on the theater of actual military operations, 
where war really prevails, . . (the military power) is allowed 
to govern by martial rule until ;he laws can have their free course. 

12/  W. D. Fou lke ,  .Life of O l ive r  -~P. . . . . . .  Mor ton ,  I, 419. 
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  vos, 
As necessity creates the rule, so it limits its duration . . . 
Martial rule can never exist where the courts are open, and 
in the proper and unobstructed exercise of their jurisdiction. 

V' 

It is also limited to the locality of actual war. 

The language may have been somewhat too strict, but the de- 

cision remains above question. 

So the Civil War ended on a note of constitutional restraint. The 
military authority had been placed, undeservedly, in a very unfavorable 

light as an enemy of civil liberty. 

In the decades that followed, down to World War If, the Court had 
no occasion to make any further pronouncement about martial rule. 
But in the latter part of the nineteenth century, and down to the 
1930's, governors in a number of States became more and more prone 
to declare "martial law" on slight provocation--on the occasion of 
some labor dispute, or even for the most trivial incidents. The 
national guard would be called out and employed--usually, though not 
always, on the side of management and against organized labor--and a 
good many high-handed and rather outrageous things were done. 
Usually the matter was of brief duration, and only once did a case reach 
the Supreme Court until Sterling v. Constantin, 287 U. S. 378, in 1932. 

Sterling v. Constantin was a part of the struggle over limiting 
production in the oil fields of Texas. Earlier prorationing statutes 
had been held invalid. Then the Governor declared "martial law" and 
instructed the adjutant general to do that which the courts had held un- 
constitutional. It was an attempt to bypass the Constitution by saying 
the words "martial law." Chief Justice Hughes, for a unanimous 
Court, held "No." That was the opinion where he said there was no 
"avenue of escape from the paramount authority of the Federal 
Constitution. " The military authority, in the face of an actual 
emergency, has "a permitted range of honest judgment as to the 
measures to be taken in meeting force with force .... Such 
measures, conceived in _g_9od faith, in the face of the emer en~ 

ed to the q_uell_!!! ~ of disorder or the prevention of 
and ~ t  
its continuance, a-re w-~-h~ the ra~e o-f p~i-~i~ discretion. 
But "what are-the allowable limits of miiitar___~y discretion, and whether 
or not they have been overstepped in a _particular case, and judicial 

l n x o n  a n d  e v e r  w o r d  of  i t  r i n g s  t r u e  q'~e'-~ions Yt-w~'~ a "gr--~ o p "  " :---" Y " " 

t o d a y .  
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Now I c o m e  to W o r l d  W a r  II .  F i r s t ,  the  e x c l u s i o n  of Un i t ed  

S t a t e s  c i t i z e n s  of J a p a n e s e  p a r e n t a g e  f r o m  the P a c i f i c  C o a s t  was  
s u s t a i n e d  in  K o r e m a t s u  v. U n i t e d  S t a t e s ,  323 U. S. 214, d e c i d e d  in  
D e c e m b e r  1944. J u s t i c e s  R o b e r t s ,  M u r p h y ,  and  J a c k s o n  d i s s e n t e d .  
So f a r  a s  a l i e n  J a p a n e s e  w e r e  c o n c e r n e d ,  t h e r e  cou ld  be no s e r i o u s  
q u e s t i o n  of the  p o w e r  to i n t e r n  e n e m i e s .  But  to exc lude  A m e r i c a n  
c i t i z e n s  on a c c o u n t  of t h e i r  a n c e s t r y - - t h a t  wen t  v e r y  f a r .  I t  i s  f a i r  
to s a y  tha t  the  c o u n t r y  h a s  had  a bad c o n s c i e n c e  about  the  whole  
m a t t e r ;  the  m e a s u r e s  t ha t  we.re i n v o l v e d  in  the  K o r e m a t s u  c a s e - -  
b a s e d  upon a r a c i a l  c l a s s i f i c a t i o n - - a r e  not  to be r e g a r d e d  a s  h a v i n g  
s o l i d  j u d i c i a l  s u p p o r t  today .  

I c o m e  to the  s e c o n d  g r e a t  e p i s o d e  of W o r l d  W a r  H,  the  m i l i t a r y  
g o v e r n m e n t  of H a w a i i .  In  Duncan  v. K a h a n a m o k u ,  327 U.. S. 304, 
d e c i d e d  in  F e b r u a r y  1946, when  the f i g h t i n g  w a s  o v e r ,  the  C o u r t  h e l d  
tha t  the  m i l i t a r y  r e g i m e  tha t  had  b e e n  m a i n t a i n e d  in  H a w a i i  w a s  
b e y o n d  a n y t h i n g  t h a t  the  l aw could  s u s t a i n .  T h i s  i s  a c a s e  t h a t  t e a c h e s  
us  wha t  not  to do. 

Go back  to the  a u t u m n  of 1941, b e f o r e  P e a r l  H a r b o r .  The 
H a w a i i a n  L e g i s l a t u r e  was  in  s e s s i o n ,  c o n s i d e r i n g  the  s o - c a l l e d  M - d a y  
b i l l ,  wh ich  b e c a m e  the H a w a i i  D e f e n s e  Act .  13 / T h i s  s t a t u t e  gave  the  
G o v e r n o r  p e r h a p s  the  m o s t  s w e e p i n g  a u t h o r i ~  e v e r  c o n f e r r e d  upon 
an  A m e r i c a n  g o v e r n o r .  In  the  e v e n t  of w a r ,  he  w a s  c lo thed  wi th  p o w e r  
to  m a k e  r e g u l a t i o n s  upon v i r t u a l l y  e v e r y  m a t e r i a l  c o n c e r n ,  to r e q u i s i -  
t ion  l a b o r  and s e r v i c e s ,  to c o n t r o l  the  e c o n o m y ,  to r e q u i r e  i n h a b i t a n t s  
to take  m e a s u r e s  of d e f e n s e  e tc .  He could  even  s u s p e n d  the  o p e r a t i o n  
of s t a t u t e s .  Any v i o l a t i o n  of one of the  G o v e r n o r ' s  r e g u l a t i o n s  w a s  a 
m i s d e m e a n o r  p u n i s h a b l e  in  the  c o u r t s .  

G e n e r a l  S h o r t  a p p e a r e d  b e f o r e  the  t e r r i t o r i a l  Sena te  on 
S e p t e m b e r  18 ¢o s p e a k  in  f a v o r  of the  M - d a y  b i l l .  He c o n c l u d e d :  

"I b e l i e v e  i t  i s  a b s o l u t e l y  e s s e n t i a l  in  any  b i l l  p a s s e d  by  
the l e g i s l a t u r e  to g ive  the  g o v e r n o r  the  b r o a d e s t  p o s s i b l e  p o w e r s  
and  depend  on h i s  d i s c r e t i o n  not  to u s e  such  p o w e r s  u n l e s s  a 
r e a l  e m e r g e n c y  a r i s e s .  T h i s  in  a l l  p r o b a b i l i t y  wi l l  do away  wi th  
the n e c e s s i t y  f o r  the  d e c l a r a t i o n  of m a r t i a l  law.  T h i s  i s  m o s t  
e s s e n t i a l .  

1_33/ Ch.  324, R e v i s e d  L a w s  of H a w a i i ,  
a s  L. SP. 1941, ch. 24. 
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"I would very much rather see the necessary action taken 

by the civilian population in the present emergency and have 

t h e m  h a n d l e  the  e m e r g e n c y  • • • 14/  

You know,  of c o u r s e ,  t h a t  i s  not  wha t  h a p p e n e d .  On the  a f t e r -  
noon  of 7 D e c e m b e r  1941, the  G o v e r n o r  w a s  i n d u c e d  to d e c l a r e  
" m a r t i a l  l aw"  and  to c a l l  upon  the C o m m a n d i n g  G e n e r a l  " to  e x e r c i s e  
a l l  the  p o w e r s  n o r m a l l y  e x e r c i s e d  by  me  a s  G o v e r n o r , "  and  to e x e r c i s e  
the  p o w e r s  n o r m a l l y  e x e r c i s e d  by  j u d i c i a l  o f f i c e r s  and  e m p l o y e e s  of 

and  such  o t h e r  and  f u r t h e r  p o w e r s  a s  the  e m e r g e n c y  
this territory • 
may require." All this was done suddenly, on the Island. The 
President knew nothing of it until somewhat later. The Army authori- 
ties established what was styled a "Military Government." The 
courts of law were closed. Military commissions and provost courts 
were created, tO try "any case involving an offense committed against 
the laws of the United States, the laws of the Territory of Hawaii, or 
the rules, regulations, orders or policies of the military authorities."~/ 

Late in January 1942, the courts were permitted, "as agents of 
the Military Governor," to resume their normal functions, subject to 
considerable exceptions. 16/ Of course the Federal and Territorial 
courts created by Congres-~ could never be "agents" of a "Military 

Governor." The phrase s had supreme 
entire regime was conauc~e , 
power, supreme over the courts and the law. This was wrong; it must 
always be wrong so long as the American constitution endures; and when 
the validity of this regime came before the Supreme Court in 1946, the 
whole thing was struck down. Duncan v. Kahanamoku was the case of 
a drunken civilian a~ the Navy Yard who had punched a Marine sentry. 
The companion case of White v. steer concerned a stockbroker 
charged with embezzling the stock of his client. Both were tried 
before military tribunals. Why was it necessary two years after 
Pearl Harbor in one case and eight months after in the other to bring 
these civilians before a military tribunal rather than the civil court 

appointed by law ? 

The counsel for one of the petitioners put that question to the 
Commanding General, in habeas corpus proceedings. Here is a 

part of the testimony: 

' ~ '  14/  M{nutes  of the  C o m m i t t e e  of the  Who le .  • 

1-5] G. O. No. 4, 9 Dec 1941. 
"1"6] G. O. No. 57, 27 J a n  1942. 
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Q. What  I a m  t r y i n g  to ge t  f r o m  you i s ,  why do you th ink  we 
have  got to have  the  p r o v o s t  c o u r t s  ? Y o u  f i r s t  s a i d  tha t  on a c c o u n t  
of the d e l a y s  of t he  c iv i l  c o u r t s .  Is  tha t  one of y o u r  r e a s o n s  ? 

A. Tha t  is  one r e a s o n ,  y e s .  

Q. You know tha t  to be a fac t ,  tha t  t h e r e  a r e  d e l a y s  in  the  
c iv i l  c o u r t s  of t h i s  T e r r i t o r y  ? 

A. I wou ld  not  s ay  in the  c iv i l  c o u r t s  of t h i s  T e r r i t o r y  b e c a u s e  
I a m  not  f a m i l i a r  wi th  t h e m .  

Q, 

A. 

Q. 
c o u r t s  ? 

Wel l ,  tha t  i s  wha t  we a r e  t a l k i n g  about .  

But  I say  t h i s :  I d r a w  on m y  g e n e r a l  e x p e r i e n c e .  

Wel l ,  i s  t h e r e  a n y t h i n g  e l s e  b e s i d e s  the  d e l a y s  of t he  c iv i l  

17ii 

A. Oh, y e s ,  t h e r e  a r e  m a n y  r e a s o n s  why  we shou ld  have  c o n t r o l  
u n d e r  the  p r o v o s t  c o u r t  s y s t e m .  I though t  I o u t l i n e d  tha t  v e r y  e l a b o -  
r a t e l y  in m y  d i r e c t  t e s t i m o n y .  

Q. One of the  t h ings  you sa id  was  tha t  you had  to h a v e  s o m e  
i n s t r u m e n t a l i t y  to e n f o r c e  y o u r  o r d e r s  ? 

A. Yes, which are not offenses against the Territorial Courts 
or the Federal Courts. 

Q. You a r e  f a m i l i a r  wi th  the  f ac t  that  t hey  cou ld  be m a d e  such  ? 

A. But ,  as  I sa id ,  e v e n  though  t h e y  w e r e  m a d e  o f f e n s e s ,  I would  
s t i l l  have  to go b e f o r e  the  c o u r t s ,  the  c iv i l  c o u r t s ,  w h i c h  i s  o b j e c t i o n -  
ab le  when  the  o f f e n s e s  a r e  of th i s  c h a r a c t e r  tha t  r e s t  upon s e c u r i t y .  
And  you p lace  the  C o m m a n d e r ,  then ,  of the  a r e a  u n d e r  the c o n t r o l  of 
o t h e r  a g e n t s  fo r  e n f o r c e m e n t  of h i s  r e g u l a t i o n s  when  he has  the  
r e s p o n s i b i l i t y  of s e c u r i t y .  A r e  you go ing  to t ake  the  r e s p o n s i b i l i t y  
fo r  the  s e c u r i t y  of t h e s e  i s l a n d s  ? Is  the  C o u r t  go ing  to t ake  the  
r e s p o n s i b i l i t y  fo r  the  s e c u r i t y  of the  f l e e t  ? I s  G o v e r n o r  S t a inback  
go ing  to t ake  the  r e s p o n s i b i l i t y  fo r  the  s e c u r i t y  of the  f l e e t  ? No. 
I have  it.  And,  n o r  m y  c o n s c i e n c e  and  n o r  m y  duty wi l l  e v e r  m a k e  
m e  say  tha t  I d o n ' t  n e e d  the  a u t h o r i t y  tha t  goes  hand  in  hand  with m y  
a u t h o r i t y  (sic}.  17 / 

17 / Transcript of Record in Duncan v. Kahanamoku, 
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The S u p r e m e  C o u r t  w a s  u n i m p r e s s e d .  L a w  C h i e f  J u s t i c e  S tone :  

"I f ind  n o t h i n g  i n  the  e n t i r e  r e c o r d  w h i c h  w o u l d  f a i r l y  
s u g g e s t  tha t  the  c i v i l  c o u r t s  w e r e  u n a b l e  to f u n c t i o n  w i th  t h e i r  
u s u a l  e f f i c i e n c y  at  the  t i m e  t h e s e  p e t i t i o n e r s  w e r e  t r i e d ,  o r  
t ha t  t h e i r  t r i a l  by j u r y  i n  a c i v i l  c o u r t  w o u l d  h a v e  e n d a n g e r e d  
good o r d e r  o r  pub l i c  s a f e t y  . . . .  the  m i l i t a r y  a u t h o r i t i e s  
t h e m s e l v e s  t e s t i f i e d  and  a d v a n c e d  no r e a s o n  w h i c h  h a s  any  
b e a r i n g  on pub l i c  s a f e t y  o r  good o r d e r  f o r  c l o s i n g  the  c i v i l  
c o u r t s  . . . I c an  on ly  c o n c l u d e  tha t  the  t r i a l s  and  c o n v i c -  
t i o n s  . . . w e r e  . . . w i t hou t  l a w f u l  a u t h o r i t y . "  

M r .  J u s t i c e  B l a c k ,  in  h i s  op in ion  f o r  the  C o u r t ,  s a i d  the  m i l i t a r y  
a u t h o r i t i e s  w e r e  a u t h o r i z e d  " to  ac t  v i g o r o u s l y  fo r  the  m a i n t e n a n c e  of 
an  o r d e r l y  c i v i l  g o v e r n m e n t  and  fo r  the  d e f e n s e  of the  I s l a n d s  a g a i n s t  
a c t u a l  o r  t h r e a t e n e d  r e b e l l i o n  o r  i n v a s i o n " - - b u t  t h e r e  w a s  no n e e d  and  
t h e y  w e r e  not  a u t h o r i z e d  to s u p p l a n t  the  c i v i l  g o v e r n m e n t .  

In  p r e p a r i n g  th i s  l e c t u r e  I w e n t  b a c k  to m y  o ld  f i l e  on m a r t i a l  r u l e  
in  H a w a i i ,  and  I c a m e  upon  t h i s  o f f i ce  m e m o r a n d u m  d a t e d  17 A u g u s t  
1942--a moment when the Hawaiian situation was at a critical state in 
Washington. The memorandum closes with this sentiment, to which 

I still subscribe: 

"If no commander imposes any control over the civil popula- 
tion which cannot be justified in court, the judiciary will acquire 
some confidence in the sobriety and self-restraint of military 
commanders. It would be a splendid thing if at the close of the 
present War it could be said that the Army had imposed no 
control . . • that had not survived the test 'of judicial scrutiny." 

Now,  in  c o n c l u s i o n ,  to pu l l  a l l  t h i s  t o g e t h e r .  

1. We l ive  u n d e r  and  a r e  b o u n d  to s u p p o r t  a C o n s t i t u t i o n  
tha t  i s  a d e q u a t e  to the  v a r i o u s  c r i s e s  of the  Na t ion .  The  p o w e r  to  
w a g e  w a r  i s  a p o w e r  to w a g e  w a r  s u c c e s s f u l l y .  I t  i s  n e e d l e s s ,  i t  i s  
fo l ly ,  i t  i s  a b l u n d e r ,  f o r  any  o f f i c e r  to go on the  t h e o r y  t ha t  he  h a s  
to b r e a c h  the  l aw of the  C o n s t i t u t i o n  in  o r d e r  to s ave  the  c o u n t r y .  
D o n ' t  c r o s s  the  R u b i c o n - - d o n ' t  a s s u m e  a r b i t r a r y  a u t h o r i t y  on the  

t h e o r y  tha t  on ly  so  c a n  you  s a v e  the  N a t i o n .  

2. The  w a r  p o w e r  c o n t e m p l a t e s  " t h e  h a r n e s s i n g  of the  
e n t i r e  e n e r g i e s  of the  p e o p l e  in  a s u p r e m e  c o o p e r a t i v e  e f f o r t  to 
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p r e s e r v e  the  na t ion .  " Seek  to m a x i m i z e  tha t  c o o p e r a t i v e  e f fo r t .  
Cu l t i va t e  good r e l a t i o n s ,  m u t u a l  u n d e r s t a n d i n g .  We wi l l  edl be  s e e k -  
ing  to win  the  war ;  we can do i t  b e s t  by w o r k i n g  t o g e t h e r .  

3. W h a t e v e r  a p p e a r s  r e a s o n a b l y  n e c e s s a r y  to tha t  end ,  l e t  
i t  be  done.  Done by w h o m  ? If i t  i s  the  s o r t  of a c t i on  tha t  p e r t a i n s  to 
the  A r m e d  F o r c e s ,  l e t  t h e m  do it.  If i t  i s  the  s o r t  of  ac t ion  tha t  p e r -  
t a i n s  to the c iv i l  g o v e r n m e n t ,  look  to the  c iv i l  g o v e r n m e n t  to do it.  
L e t  the  c iv i l  a u t h o r i t i e s  c l o s e  the  s a l o o n s  and e n f o r c e  the  c u r f e w s .  
If the  c iv i l  g o v e r n m e n t  w i l l  not  o r  c a n n o t  at the  m o m e n t  p e r f o r m  i t s  
p r o p e r  f u n c t i o n s ,  and a c t i o n  then  and t h e r e  i s  r e a l l y  n e c e s s a r y ,  t h e n  
t ake  it .  Bu t  s e e k  to a n t i c i p a t e  and  a v e r t  any  such  s i t ua t ion .  As  the  
Supreme Court said in Duncan v. Kahanamoku, the military authority 
should "act v i ~  for the maintenance of an order~overn- 
ment." 

4. A d e c l a r a t i o n  of " m a r t i a l  l a w "  d o e s  not  m a k e  l awfu l  a n y -  
th ing  tha t  would  not  be  l awfu l  w i thou t  i t .  

5. The  A r m e d  F o r c e s  shou ld  not  a s s u m e  the  f u n c t i o n s  of the  
S ta te  a n d  F e d e r a l  c o u r t s .  That  was  the  p a r t i c u l a r  f e a t u r e  of the  r e g i m e  
in  Hawa i i  tha t  the  S u p r e m e  C o u r t  found u t t e r l y  n e e d l e s s  and  un lawfu l .  
V i o l a t i o n s  of C iv i l  D e f e n s e  r e g u l a t i o n s ,  of t r a f f i c  c o n t r o l s ,  and  the  l i k e ,  
wi l l  be p u n i s h a b l e  in the  State  c o u r t s .  The ac t  of C o n g r e s s  of 21 M a r c h  
1 9 4 2 - - n o w  18 U. S . C .  s e c .  1383, 1 9 4 8 - - m a k e s  i t  a F e d e r a l  o f f e n s e - -  
an o f f e n s e  p u n i s h a b l e  in  the  F e d e r a l  c o u r t s - - t o  v i o l a t e  r e g u l a t i o n s  
i m p o s e d  in  m i l i t a r y  a r e a s  and  z o n e s .  I do not  doubt  tha t  in  the  e v e n t  of 
e n e m y  a c t i o n  wi th in  tl~e body  of the  c o u n t r y ,  tha t  s t a t u t e  would  n e e d  to  
be expanded .  P e r h a p s  r e l a t i v e l y  p e t t y  v i o l a t i o n s  of l o c a l  m i l i t a r y  c o n -  
t r o l s  would  be m a d e  p u n i s h a b l e  b e f o r e  a U n i t e d  S t a t e s  C o m m i s s i o n e r ,  
as  is  now p r o v i d e d  fo r  pe t ty  o f f e n s e s  in  p l a c e s  u n d e r  e x c l u s i v e  F e d e r a l  
j u r i s d i c t i o n .  1_88/ But  I u r g e  upon you,  the  A r m e d  F o r c e s  shou ld  not  
r u s h  in to  the  b u s i n e s s  of t r y i n g  c i v i l i a n s  by m i l i t a r y  c o m m i s s i o n  o r  
p r o v o s t  c o u r t  fo r  o f f e n s e s  tha t  a r e  c o g n i z a b l e  in c iv i l  c o u r t s .  F o r  
a c t u a l  o f f e n s e s  a g a i n s t  the  l aws  of w a r - - a s  in  the  c a s e  of the  G e r m a n  
s a b o t e u r s  who c a m e  in to  the  c o u n t r y  in 1 9 4 2 - - o f  c o u r s e  the  m i l i t a r y  
c o m m i s s i o n  i s  the  a p p r o p r i a t e  t r i b u n a l .  

6. E s t a b l i s h  c h a n n e l s  fo r  m u t u a l  c o n s u l t a t i o n  and  fo r  
s u p p o r t i n g  ac t ion .  Th i s  m e a n s  c o n t i n u o u s ,  i n t e l l i g e n t ,  u n d e r s t a n d i n g  
s ta f f  p r a c t i c e s .  T h e s e  a r r a n g e m e n t s  shou ld  be t e s t e d  in j o in t  
e x e r c i s e s ,  in  w a r  g a m e s ,  un t i l  t h e y  b e c o m e  s m o o t h  and  hab i tua l .  
T r e a t  the  c iv i l  a u t h o r i t i e s  wi th  r e s p e c t .  Don ' t  t e l l  the  F e d e r a l  judge  

18"] 18 U . S . C .  s e c s .  3401 and 3402, 1948. 
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or the State governor that you are making him your "agent." That 
is wrong in principle, and only gets us to fighting among ourselves. 

7. Don't evade a challenge in the Federal courts to the 
measures you are taking. If you have done only what was necessary, 
you are on firm ground. Experience shows that it is safer for the 
commander to have that settled during the war than to wait until the 

t 

danger is past. 

To work out wise patterns for civil-military relations in the 
event of an attack upon this country is a tremendous challenge to you, 
the future commanders and senior staff of the Armed Forces. I urge 

you to give it your best thought. 

QUESTION: I have two questions: The first one is about the 
Civil Defense Act of 1950. Isn't that divided into two parts, the one 
delegating the planning, guidance, and coordinating activities to the 
Administrator prior to the attack and then subsequent to the attack, 
doesnlt he have much broader powers as an operator which he uses 

through the regional director ? 

DR. FAIRMAN: The Administrator has more power but he still 

doesn't have power to command. Here are the emergency powers: 

"to sell, lease, lend, transfer, or deliver materials or 

perform services for civil defense purposes . . . reimburse 
any State, including any political subdivisions thereof, for the 
compensation paid to and the transportation, subsistence, and 
maintenance expenses . • • provide financial assistance for the 
temporary relief . . employ temporarily additional person- 

nel .... " 

Those are things he needs--but they do not give the power to direct. 

QUESTION: Why don't they grant him those same powers prior 
to attack as he has subsequent to the attack ? It would seem to me 

a more actual situation. 

DR. FAIRMAN: That is for the FCDA to worry about. If it 
feels the need of a little more" elbow room now, I should think it 
would seek an amendment of statute. These are largely matters of 
procurement and spending, which are tied down by procedures. Con- 
gress is unwilling to turn the Administrator loose before an emergency. 
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Q U E S T I O N :  I c a n  s e e  t h a t  in  an  e m e r g e n c y  the  A r m e d  F o r c e s  
would n e c e s s a r i l y  have  to c o o p e r a t e  wi th  the  c i v i l i a n  a u t h o r i t i e s  and  
I can  s ee  tha t  i t  would be u n d e r  the a u t h o r i t y  of the  c i v i l i a n s .  I don ' t  
s e e  how we r e c o n c i l e  the  d o c t r i n e  of " p o s s e  c o m i t a t u s "  wi th  t h i s  u s e  
of t r o o p s .  

DR. F A I R M A N :  I d o n ' t  t h ink  t h e y  a r e  o p e r a t i n g  u n d e r  c i v i l i a n s .  
I t  i s  not  a m a t t e r  of the A r m e d  F o r c e s  b e i n g  u n d e r  S ta te  o r  l o c a l  
c i v i l i a n  a u t h o r i t y  o r  the c iv i l  a u t h o r i t y  b e i n g  u n d e r  the  A r m e d  F o r c e s .  
You do y o u r  job and you  t r y  to ge t  the  m a y o r  to do h i s  job.  You 
c e r t a i n l y  don ' t  go o v e r  and  r e p o r t  to t h e  m a y o r  and  s a y ,  whom do you  
wan t  shot .  

DR. F A I R M A N :  P o s s e  C o m i t a t u s  goes  b a c k  to R e c o n s t r u c t i o n ,  
l i ke  so m u c h  e l s e .  19 /  T h i s  was  a s t a t u t e  to the  e f f e c t  t ha t  the  A r m e d  
F o r c e s  s hou ld  not  e'~xcept as  e x p r e s s l y  a u t h o r i z e d  by the  C o n s t i t u t i o n  o r  
by  ac t  of C o n g r e s s ,  be u s e d  a s  a p o s s e  c o m i t a t u s .  I t  goes  back  to 
R e c o n s t r u c t i o n  when  the  F e d e r a l  f o r c e s  w e r e  s t a t i o n e d  down t h e r e  and  
w e r e  c a l l e d  out  to a r r e s t  a m a g i s t r a t e  in the  e x e c u t i o n  of the  law.  

T h e r e  i s  an  u n f o r t u n a t e  c a s e  w ~ c h  o c c u r r e d  in  Idaho  in  1899. 
The  N a t i o n a l  G u a r d  w a s  s t i l l  out ,  h a ~ n g  gone ~o the S p a n i s h  W a r ,  and  
the  G o v e r n o r  had  a l a b o r  d i s p u t e  in  the  C o e u r  d '  A l e n e  m i n e s  on h i s  
h a n d s .  F e d e r a l  t r o o p s  w e r e  s e n t  t h e r e  a n d  t h e y  got  t h e m s e l v e s  o r  
w e r e  a l l o w e d  to get  t h e m s e l v e s  in to  a s i t u a t i o n  w h e r e  G e n e r a l  M e r r i a m  
l e a d i n g  the f o r c e  of  the  F e d e r a l  t r o o p s  to m a k e  e f f e c t i v e  ~ e  t h i n g s  the 
G o v e r n o r  wan ted  to d o - - a n d  s o m e  of  t h e m  w e r e ,  I t h ink ,  r a t h e r  u n w i s e  
t h i n g s .  T h a t  h a s  s tood  out  e v e r  s i n c e  a s  a n  e x a m p l e  of wha t  you  s h o u l d  
not  d o - - s e n d  F e d e r a l  t r o o p s  in  a n d  t e l l  t h e m  to r e p o r t  to the  G o v e r n o r  
and do w h a t e v e r  l~e a s k s .  When  E l i h u  Root  b e c a m e  S e c r e t a r y  of W a r ,  
t h a t  whole  t h i n g  w a s  s topped .  

Q U E S T I O N :  The  t h i n g  I v i s u a l i z e d ,  d o c t o r ,  i s  such  g r e a t  con -  
f u s i o n  in  an  a t o m i c  a t t a c k  t h a t  s o m e b o d y  i s  go ing  to h a v e  to s t a n d  up 
t h e r e  and  s a y ,  "You a r e  go ing  to do i t  t h i s  way.  " I s  i t  go ing  to be the 
g o v e r n o r  o r  the  m i l i t a r y  ? 

DR. FAIRIVIAN: V~hat i s  " t h i s  ? "  I s  i t  t a k i n g  b o d i e s  out  of the  
d e b r i s  ? I t h ink  t ha t  i s  the  g o v e r n o r ' s  b u s i n e s s .  I s  i t  s h o o t i n g  a r t i l -  
l e r y ?  T h a t  i s  y o u r  b u s i n e s s .  I know t h e r e  i s  a f e e l i n g  t ha t  t h e r e  h a s  
to be one f e l low o v e r  e v e r y  o t h e r  f e l low.  The  B r i t i s h  had  a good dea l  

1 9 /  Sec.  15 of the  Ac t  of Cong . ,  18~June 1878, 20 Star .  152. 
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of expe r i ence  with b l i t z e s ,  but the generals have neve r  taken over .  
Somehow loca l  c iv i l  defense  people get out the s u r v i v o r s  and bu ry  the 
dead. They have ,  I t h i n k - - I  have  s e r v e d  with t h e m  as many  of you 
h a v e - - a  be t t e r  concept ion  of these  work ing  r e l a t i o n s h i p s  than we have ,  
p a r t l y  because  h e r e  t he r e  a r e  F e d e r a l ,  m i l i t a r y ,  and State o f f i c e r s ,  
which a lways  make  i t  h a r d e r  than  as i t  is  in England ,  where  i t  i s  the 
War  Office and the Home Office,  work ing  under  the same  gove rnmen t .  

T h a t ' m a y  not be as  c l e a r  as  you would l ike  i t  to be.  I th ink if we 
had w a r - g a m e d  th is  thing,  did i t  ove r  and over  again ,  the s i tua t ions  
would tend to c l a r i f y  t h e m s e l v e s  a lot  m o r e  than  by jus t  s i t t ing  h e r e  

in c h a i r s  and specula t ing .  

QUESTION: I l e a r n e d  quite a while  ago tha t  you can ' t  command  
by coopera t ion ,  and, s ince  doing two t e r m s  in Washington,  I have been  
v e r y  much  confused by the word  " c o o r d i n a t i o n . "  It  s e e m s  to end up 
in  some d i r ec t i ve  whe re in  if your  e s t a b l i s h e d  agency of G o v e r n m e n t  
dec ides  to unde r t ake  a p r o j e c t  i t  a t t emp t s  to spend the funds of ano the r  

agency.  

We in the m i l i t a r y  s e r v i c e s  bumped  up aga ins t  th i s  p r o b l e m  when 
we unif ied.  We e s t a b l i s h e d  plans  for  joint  act ion;  they a r e  quite 
lengthy.  We have sweated  c o n s i d e r a b l y  over  them,  but we have them.  
You can move your  o rgan iza t ion .  You can p r e s e r v e  your  o r g a n i z a t i o n  
i n t e g r i t y  while  funct ioning  under  a d i r e c t - c o m m a n d - a p p o i n t e d  o f f i ce r  
whe ther  Army ,  Navy,  Coas t  Guard,  o r  a f o r e i g n e r .  What we need  is  
some so r t  of p lans  for  joint  ac t ion  involv ing  m i l i t a r y  and duly au tho r i zed  
c iv i l i an  agenc ies .  The p a t t e r n  of groundwork  is  t he r e .  I wonder  
whe the r  you have c o n s i d e r e d  that  pos s ib i l i t y  ? 

DR. FIARMAN: Is it that in the end there will be one fellow ? 

QUESTION: Command is what you are after. 

DR. FAIRMAN: I think the answer then is the man in the White 
House. He is the only man far enough back to tell everyone what to doo 

QUESTION: No, I disagree, sir. You must have your authority 
delegated to the scene of action. If you are going to undertake tactical 

operations, you must have command on the spot. 

DR. FAIRMAN: Let us take five paces forward. Should I be at 
Denver or what about somewhere further toward the coast? All right; 
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I am at S a c r a m e n t o .  And y o u  want  e i t h e r  the Gove rno r  of C a l i f o r n i a  
or  the C o m m a n d i n g  Gene ra l  Sixth A r m y  to have ope ra t i ona l  d i r e c t i o n  
of e v e r y t h i n g  tha t  i s  done. I think your  t h e o r y  Capta in ,  i s  tha t  i t  has  
to be one or  the o the r  of those  two gen t l emen .  It  c e r t a i n l y  i s n ' t  going 
to be the Gove rno r  that  a s s u m e s  command  of the A r m e d  F o r c e s .  So 
in your  t h e o r y  the A r m y  c o m m a n d e r  m u s t  have u l t ima t e  d i r e c t i o n  of 
e v e r y t h i n g  in Ca l i fo rn i a .  

As soon as you have done that, every complaint--and they may 
be, not unreasonable and ill-mannered, but constructive and patriotic 
criticism--about how the General is exercising this total authority 
can be carried back only to the General's boss, who is the Secretary 
of the Army. This would dam up all local civilian energy and dissatis- 
faction, too, because you put the civilian inhabitants and the mayors 
and even the Governor in the position of a private in the Army, who 
can make his representation only through channels. I don't think that 
this_ is a practicable way of winning a war in this country. I think the 
experience in Hawaii shows that. 

I saw that episode, not quite as a participant, but from a ringside 
seat at one phase, here in Washington. The Army came back to 

Mr. McCloy, the Assistant Secretary of War, and the civil authorities 
came back to Mr. Ickes, Secretary of the Interior. There were pro- 
tracted conferences, in the office of the Solicitor of the Interior, over 
who was going to do this and who was going to do that. I believe that 
it should have been possible, on the ground, out there in Hawaii, to 
effect common action--rather than to have to bring these local matters 
way back to Washington. And that was a relatively simple situation, 
because it was all Federal authority anyway. All parties were subject 
to the President's direction. How much more theory it would be if it 
were a Federal military commander and a State governor. 

I don't think you can hand over to Army commanders, with good 
prospects for successful action, command over State and local civil 
authorities. Don't misunderstand me. What is it you want to have 
done ? If it is something really necessary to the national defense, 
get it done. I thought I made that clear. But if the governor will do 
it, you are willing that he should do it, aren't you ? 

QUESTION: I want to make it clear that I have no intention of 
disturbing the organizational integrity of the State and rnunieipal 
forces, but there must be overall command. 
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DR. FAIR_MAN: What  i s  tha t  o v e r a l l  c o m m a n d  ? 

QUESTION: The wha t  m u s t  be done ,  not  the  how but  the  what .  

DR. FAIRMAN:  P e r h a p s  I a m  wi th  you,  in  the  u l t i m a t e .  B e f o r e  
t h i s  t h ing  b e g a n ,  you  shou ld  h a v e  y o u r  w a r  g a m e s .  You w o u l d n ' t  t ake  
doughboys ,  and fo r  tha t  m a t t e r  the  A i r  F o r c e  and Navy,  who h a d n ' t  
w o r k e d  t o g e t h e r ,  you would  n e v e r  s e n d  t h e m  out  t h e r e  wi th  a book about  
wha t  t h e y  had  to do and l e t  t h e m  l e a r n  how to do it .  The  k e y  i s  in  
w o r k i n g  t h e m  out. In  the  w o r k i n g  out,  you  w i l l  f ind  out how. None of 
us  know al l  about  that .  If the  g o v e r n o r  wi l l  s e e  to it  tha t  t h e y  do get  
the  b o d i e s  out,  and  so on, you  a r e  con t en t ,  a r e n ' t  y o u ?  If i t  i s  done  ? 

QUESTION: Y e s .  

MR. FAIRMAN:  Tha t  is  h i s  r e s p o n s i b i l i t y .  As long  as he  i s  
do ing  h i s  job,  and you a r e  s t i c k i n g  to y o u r s ,  I d o n ' t  th ink  you n e e d  to 
say ,  " L o o k  h e r e ,  G o v e r n o r ,  you a r e  w o r k i n g  fo r  m e .  I a m  y o u r  b o s s . "  
I d o n ' t  th ink  tha t  is  going  to m a k e  h i m  w o r k  m o r e  e a g e r l y .  

QUESTION: I s t i l l  d o n ' t  th ink  we a r e  o r g a n i z e d  r igh t ;  h o w e v e r ,  

I c a n ' t  put m y  f i n g e r  on it.  

DR. F A I R M A N :  I d o n ' t  th ink  we a r e  e i t h e r .  I th ink  we h a v e  to 

l e a r n  to do it.  

QUESTION: I m e r e l y  s u g g e s t e d  the  p a t t e r n  i s  t h e r e .  

DR. F A I R M A N :  I a m  wi th  you tha t  we n e e d  a c a r e f u l  a n a l y s i s .  
If  in  the  end  the  g o v e r n o r  s a y s ,  " L o o k ,  I a m  n o t  go ing  to do i t , "  and  
you say ,  " I t  i s  r e a l l y  n e c e s s a r y ,  i t  h a s  to be d o n e , "  and  s t i l l  he  s a y s ,  
"I w o n ' t  do i t " - - d o u b t l e s s  t h e n  you  would  s e e  to i t  t ha t  the  n e c e s s a r y  
t h i n g  was  done .  But  I th ink  it  wou ld  be  s i l l y  to d i v e r t  y o u r  t r o o p s  to 
do t h o s e  t h i n g s  u n l e s s  t h e r e  was  no o t h e r  m e a n s  of do ing  wha t  was  

n e c e s s a r y .  

QUESTION: That  i s  the  point ,  We can ' t .  

D R .  F A I R M A N :  Since  you c a n ' t  d i v e r t  y o u r  t r o o p s ,  and  t h e s e  
t h i n g s ,  i f  t h e y  a r e  done ,  m u s t  be done by the  g o v e r n o r ' s  p e o p l e ,  the  
nex t  q u e s t i o n  i s ,  A r e  t h e y  going  to be done  m o r e  w i l l i n g l y  by t e l l i n g  
h i m  he  i s  y o u r  a g e n t  o r  by t e l l i n g  h i m ,  "I  know you have  a h a r d  t i m e  

30 



running your State but this must be done. " I think Civil Defense is 
pretty fopply. I don't think the conclusion is for the Army to rush in 
and fake over. The conclusion is, endeavor, very diligently, to get 
on together, and see how it works. 

QUESTION:  You h a v e  led  m e  in to  a d i s c u s s i o n  I d i d n ' t  i n t e n d  to 
ge t  in to .  I w o u l d n ' t  i n s i s t  tha t  the  c o m m a n d e r  of the  o v e r a l l  s t r u c z u r e  
be  m i l i t a r y  n e c e s s a r i l y ,  if ,  in  the  d e v e l o p m e n t  of t h i s  p a t t e r n ,  you  end  
up w i th  a c i v i l i a n ,  wi th  the  m i l i t a r y  r e s p o n s i v e  to tha t  d i r e c t i v e .  S o m e -  
body  h a s  to c o m m a n d  the  o p e r a t i o n .  Tha t  is  w h a t  I a m  t r y i n g  to s a y  in  
a n u t s h e l l ,  and  now t h e y  d o n ' t  s e e m  to h a v e  it .  I t  i s  c o o p e r a t i o n  and  
c o o r d i n a t i o n  and i t  d o e s n ' t  m e a n  a d - -  th ing .  

DR. F A I R M A N :  T h e s e  p r o b l e m s  of c i v i l - m i l i t a r y  r e l a t i o n s h i p s  
a r e  too  d i f f i cu l t  and  e l u s i v e ,  I t h ink ,  to y i e l d  to a s i m p l e  f o r m u l a .  
U n i f i e d  o p e r a t i o n a l  d i r e c t i o n  i s  a s p l e n d i d  c o n c e p t i o n  as  i t  a p p l i e s  to 
A r m y ,  N a v y ,  and  A i r  F o r c e  c o m m a n d e r s ,  a l l  of w h o m  a r e  s u b j e c t  to 
a s i n g l e  a l t e r n a t e  a u t h o r i t y ,  the  P r e s i d e n t  t h r o u g h  the  S e c r e t a r y  of 
D e f e n s e  to the  J o i n t  C h i e f s  of Staff .  But  the  c o m m a n d i n g  g e n e r a l  and  
the  S ta te  g o v e r n o r  do not  w o r k  f o r  a s i n g l e  u l t i m a t e  ch ie f ;  one  w o r k s  
f o r  the  P r e s i d e n t  and  the  o t h e r  h i m s e l f  i s  the  h i g h e s t  m a g i s t r a t e  of 
one  of the  S t a t e s .  The P r e s i d e n t  does  no t  h a v e  c o m m a n d  o v e r  
g o v e r n o r s - - m u c h  l e s s  d o e s  the  c o m m a n d i n g  g e n e r a l .  I do not  doubt  
t ha t  the  U n i t e d  S t a t e s  G o v e r n m e n t  m a y ,  in  a l l  tha t  i s  r e q u i s i t e  to 
e f f e c t i v e  n a t i o n a l  d e f e n s e ,  e s t a b l i s h  s u c h  a s y s t e m  of n a t i o n a l  d i r e c t i o n  
of S ta te  a c t i v i t i e s ,  s u c h  as  c i v i l  d e f e n s e ,  as  m a y  a p p e a r  n e c e s s a r y  and  

a p p r o p r i a t e .  I t  w a s  a good p h r a s e  w h e n  you  spoke  of an  e f f e c t i v e  o v e r -  
a l l  s t r u c t u r e .  Bu t  h o w e v e r  tha t  m a y  be ,  I b e l i e v e  tha t  o u r  g r e a t e s t  
n e e d  a t  p r e s e n t  i s  f o r  c o m m a n d e r s  and  s ta f f  o f f i c e r s  of the  A r m e d  
F o r c e s  on the  one  hand  and  g o v e r n o r s ,  m a y o r s ,  and  o t h e r  a g e n t s  of 
c i v i l  g o v e r n m e n t  on the  o t h e r  to l e a r n  to c a r r y  on t h e i r  r e s p e c t i v e  
f u n c t i o n s  wi th  m u t u a l  u n d e r s t a n d i n g .  T h e y  wou ld  s t i l l  h a v e  to do tha t ,  
in  d a y - t o - d a y  a c t i v i t i e s ,  e v e n  if  C o n g r e s s  s h o u l d  e s t a b l i s h  s o m e  
u l t i m a t e  o v e r a l l  d i r e c t i o n .  P r a c t i v e  a t  do ing  t h e i r  b e s t  is  the  b e s t  
w a y  to d e v e l o p  w h a t  m o r e  m a y  be n e e d e d .  

C O L O N E L  B A R T L E T T :  P r o f e s s o r ,  t h e r e  a r e  m a n y  h a n d s  tha t  
h a v e n ' t  b e e n  r e c o g n i z e d ,  but  we h a v e  a p o l i c y  tha t  the  l u n c h  h o u r  
c o m e s  a l o n g  abou t  now.  You w i l l  r e c a l l  w h e n  I t e l e p h o n e d ,  p r o f e s s o r ,  
I a s k e d  you  to t a lk  to us  on M a r t i a l  Law.  I know the  top ic  you  c h o s e  is  
m u c h  m o r e  c o m p r e h e n s i v e  and  m u c h  m o r e  b e n e f i c i a l  to u s  in  o u r  f ina l  
p r o b l e m .  So on b e h a l f  of the C o m m a n d a n t  and the  s t u d e n t s ,  m a y  I 
e x p r e s s  to you  o u r  d e e p  a p p r e c i a t i o n .  

(7 June 1954--350)S/en 
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