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Introduction

1. On 23 July 2014, the Human Rights Council, srésolution S-21/1, decided to
“urgently dispatch an independent, internationahgossion of inquiry to investigate all
violations of international humanitarian law andemmational human rights law in the
Occupied Palestinian Territory, including East 3afem, particularly in the occupied Gaza
Strip, in the context of the military operationsndocted since 13 June 2014, whether
before, during or after, to establish the facts eincimstances of such violations and of the
crimes perpetrated and to identify those respoasibb make recommendations, in
particular on accountability measures, all withi@wto avoiding and ending impunity and
ensuring that those responsible are held accowntabld on ways and means to protect
civilians against any further assaults, and to mepo the Council at its twenty-eighth
session.” Pursuant to resolution S-21/1, the Bessiof the Council appointed three
experts to the commission: William Schabas (Chaidry McGowan Davis and Doudou
Diene.

2. The members of the commission formally begair therk on 16 September 2014.
Following the resignation of Professor Schabas dreBruary 2015, the President of the
Council designated Justice Davis as the Chair. OFfce of the United Nations High
Commissioner for Human Rights (OHCHR) establishedsearetariat to support the
commission. Notwithstanding the urgency expressgdtie Council to dispatch the
commission, the secretariat was not fully consutintil the end of November 2014.

3. The commission repeatedly requested Israel tpeammte, including by granting it
access to Israel and the Occupied Palestinian td@srriincluding the West Bank, East
Jerusalem and the Gaza Strip. Regrettably, Israklndt respond to these requests.
Subsequently, the commission learned from a pedsage that no such cooperation would
be forthcoming. The Government of Egypt, when rateet to facilitate entry into the Gaza
Strip through the Rafah crossing, responded thaag not possible owing to the prevailing
security situation. The commission wishes to thahk Government of Jordan for
facilitating its two visits to Amman.

4, The commission received full cooperation from 8tate of Palestine, including the
Permanent Observer Mission of the State of Pakeditinthe United Nations Office at
Geneva. It met with representatives of Palestimanistries in Amman, who provided a
range of documents. The commission also spoke tmbees of the authorities in Gaza,
who submitted several written reports to the corsiais

5. The commission addressed to the Governmentaélisind the Government of the
State of Palestine a list of questions relatingspecific incidents and legal and policy
issues. A comparable list of questions was alst teeHamas. Only the State of Palestine
responded to the requests.

Mandate and methodology

6. The commission interpreted its mandate as rieqguir to examine alleged violations

of international human rights law and internationamanitarian law occurring between 13
June and 26 August 2014 across the Occupied Redasfl erritory, in particular in Gaza,

and in Israel, and to determine whether such viiathad been committed. It examined
existing accountability mechanisms and their effectess, and the immediate and
continuing impact of the military operations on tladéfected populations and their
enjoyment of human rights. The commission consii¢hat the victims and their human
rights were at the core of its mandate. Its adtigitwere thus informed by the wish to
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ensure that the voices of all victims are heard, that the commission’s recommendations
will strengthen the protection of the civilian pdgion in the Occupied Palestinian
Territory and in Israel.

7. The normative framework for the commission watermational law, in particular
international human rights law and internationainlamitarian law and, where applicable,
international criminal law.

8. The commission is grateful to the many victinml avithesses who shared their
experiences and other relevant information. The tfzat, despite its repeated requests, the
commission was not granted access to the Occupilestihian Territory and Israel posed a
challenge for conducting interviews in person witictims and witnesses and made
viewing the sites where violations were allegethdoe been committed impossible. Owing
to the restrictions on movement preventing victamsl witnesses from leaving Gaza, the
commission obtained first-hand testimony by meahstrviews conducted via Skype,
videoconference and telephone. It conducted comtialeinterviews with victims and
witnesses from the West Bank in Jordan (in Noven#fdr4 and January 2015) and with
victims and witnesses from Israel in Geneva (iruday 2015). In October and December
2014, the commission called for written submissiang at the end of January, the deadline
for receiving them was extended to 15 February 20Notwithstanding this deadline, the
commission continued to consider submissions thiffinalization of the report.

9. The commission is grateful for the valuable dbotion made to its work by
OHCHR, United Nations agencies and programmes,gamernmental organizations and
experts. It thanks those non-governmental orgapizst including human rights
organizations, who work tirelessly to document widlial cases of alleged violations of
international human rights law and internationaimamitarian law in the region for their
invaluable support. It notes that a number of Isna@n-governmental organizations were
reluctant to cooperate with the Commission of Ingufearing in some cases that there
could be negative repercussions on their work. the case of some Palestinian non-
governmental organizations, the decision to codpertame at an extremely late stage of
the commission’'s work. Some sources requested ttheit submissions be treated
confidentially for fear of the possible consequenoé testifying before the commission,
including for their safety. Primary responsibilfgr protecting victims, witnesses and other
persons cooperating with the commission rests withir States of residence and
nationality?

10. The commission considered holding public hemrito offer witnesses and victims
from both sides the opportunity to speak direatlytte international community. However,
this was not feasible in the timeframe accordeth&ocommission. Given the delays in
setting up the Secretariat, the lack of access @aaaGlsrael and the West Bank, the
obstacles to freedom of movement for people in Gamd the importance of prioritizing

the documentation of possible violations, the cossioin ultimately decided to focus on
conducting individual meetings and interviews witistims and witnesses and issuing a
public call for submissions. The commission hofmesventually make public as much of
the material received as confidentiality permits.

11. In order to document specific violations agaotsldren and the impact of the war
on children, the commission interviewed represamatof local and international non-
governmental organizations and United Nations agemworking on children’s rights in
Gaza, Israel and the West Bank. The commission lesod from medical doctors who

! Due to protection concerns, throughout this repdiriess testimony is referred to by using a
witness number.
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worked in hospitals in Gaza and the West Bank dutast summer’s hostilities, who
described their impact on children’s health.

12.  With a view to gathering information on the sapof the 2014 hostilities on women
and girls, the commission interviewed members tdrimational and local women'’s rights
organizations who worked directly with women in @aturing the hostilities. In addition,
local organizations submitted information and agéamumber of signed and verified
affidavits by female victims/witnesses in the Ga&tip and the West Bank to the
commission. The commission also interviewed Israelinen.

13.  Given its restricted access, its limited resesrand the short time frame available
for its inquiry, the commission selected incidewts the basis of certain criteria, in
particular, the gravity of the allegations of viidas of international humanitarian law and
international human rights law; their significante demonstrating patterns of alleged
violations; access to victims, witnesses and supmprevidence; and the geographic
location of the incident.

Assessment of information and standard of proof

14.  The commission and its secretariat conductee tt@n 280 interviews with victims
and witnesses and received more than 500 writtemissions and other documentation
from a wide range of sources, including eyewitngsséfidavits, medical reports, expert
weapons analyses, satellite imagery, video filmtdge and other photographic evidence
from incident sites and injury documentation, adlvas written submissions, including
expert legal opinions. It reviewed informatiorbpaly available, including that on official
websites of the Government of Israel.

15. The commission used the totality of this infatibn in making its assessments,
while carefully considering the credibility and iedlility of sources. It gave particular
weight to first-hand testimonies, recognizing timitations resulting from the fact that the
interviews were done remotely, the lapse in tim&cesithe incidents occurred, and the
possibility of reprisals. In many cases, as altestithe constraints imposed on the
commission, in particular in terms of access, iswat possible to establish with certainty
the factual circumstances of a given incident.

16. The commission decided to use the overall ifatéigures provided by the UN
Protection Cluster, which are based on a varietiftérent sources. The methodology has
been explained as follows: “The Protection Clusgethe mechanism for coordinating
humanitarian action by humanitarian organizatiod®N (and non-UN) working in the
protection sector. OHCHR leads the Protection t€lus the OPT. OHCHR compiled
figures on fatalities in its capacity as leaderttod Protection Cluster. The methodology
used involves the compilation of initial reports fatalities from the media and other
sources which are then crosschecked and verifiedolfaboration with a number of
international, Palestinian and Israeli partner pizgions. Where available, each
individual’'s name, age, sex and place of deatheterchined, as well as their status as a
civilian or combatant where possible. Multiple stas are cross-referenced, not only from
media and various human rights organizations, Isa eformation released by the IDF
and by the Palestinian armed groups regardingdibretity of combatants. Information from
the Ministry of Health in Gaza is one, but not axclesive, source of information.
Verification of the information collected is contimg. Figures are published on the
website of OCHA on behalf of the Protection Cluster While the casualty figures

1 A/HRC/28/80/Add.1, para.24, footnote 43.
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gathered by the United Nations, Israel, the StdtdPalestine and non-governmental
organizations differ, regardless of the exact propo of civilians to combatants, the high
incidence of loss of human life and injury duriig 2014 hostilities is heartbreaking.

17. Interms of fatality and casualty figures rethto specific incidents, the commission,
whenever possible, cross-checked information froitmesses against lists provided by
different sources. However, in a number of cases)y members of the same family, often
with similar names and children of more or less shene age were among the victims,
which sometimes made it difficult to determine hmany individuals actually were killed.
In addition, divergent figures may have emergecabse some people who were seriously
injured during attacks died soon afterwards, eitivbile being transported to or in a
hospital or clinic.

18. In terms of determining which weapons were ueetie various incidents, the lack

of cooperation by Israel made viewing the scenemciflents and gathering first hand

observation of damage and other related evidekeg to assessing the veracity of withess
testimonies — impossible. The commission was fhezeconstrained to gather and evaluate
witness statements and study photographic evidestwmewing injuries, damage and

ordnance remnants that were provided by third psotyrces. In addition, the commission
reviewed open source information as to the weapessurces; their delivery means; and
their effects. All available materials relating $pecific incidents were reviewed by a
military expert — who has had extensive command @meftational experience during the

course of a long military career — to determine Wkiads of weapons were most likely to

have been used and whether they may reasonablyb®mre employed given the specific

tactical situation.

19. Consistent with the practice of other Unitedtitves fact-finding bodies, the
commission employed a “reasonable ground” standards assessment of incidents
investigated and patterns found to have occurrbés Means that the commission, on the
basis of reliable and consistent information, wassfed that “a reasonable and ordinarily
prudent person would have reason to believe that an incident or pattern of conduct had
occurred.?  The assessment in each case considered two réten¢ the reliability and
credibility of the source, taking into account iature and obijectivity, the quality of
previously submitted information and the methodglaogjlized by the source, and 2) the
validity and veracity of the information itself otthe basis of cross-checking witness
testimony against photographic evidence and otteenials relating to the same incidents
provided by other sources.

20. The factual conclusions formed the basis fer ldgal analysis of the individual

incidents and their qualification as possible Miolas of international human rights law or
humanitarian law. As the “reasonable ground” thotsis lower than the standard required
in criminal trials, the commission does not make aonclusions with regard to the

responsibility of specific individuals for allege@lations of international law.

21. Finally, the commission notes that “[u]ndaternational humanitarian law and the
Rome Statute, the death of civilians during an amenflict, no matter how grave and
regrettable, does not in itself constitute a wamner International humanitarian law and the
Rome Statute permit belligerents to carry out propoate attacks against military
objectives, even when it is known that some cimilileaths or injuries will occur. A crime
occurs if there is an intentional attack directgdiast civilians [...] or an attack is launched

! United Nations Office of the High Commissioner Fuman Rights (OHCHR): Commissions of
Inquiry and Fact-finding-missions on internatiohaman rights and humanitarian law. Guidance and
Practice. 2015 at http://www.ohchr.org/Documentblfeations/Col_Guidance_and_Practice.pdf

2 See also A/HRC/25/63, para.22



A/HRC/29/CRP .4

on a military objective in the knowledge that theidental civilian injuries would be
clearly excessive in relation to the anticipatetitany advantage [...]*

Legal Framework

22. The mandate of the commission is to investig#ltalleged violations of international

humanitarian law and international human rights, lanthe occupied Palestinian territory,
and to establish facts and circumstances of suclations and examine whether crimes
were perpetrated. Consequently, the work of themsmsion was carried out within the

framework of international humanitarian law, intational human rights law and

international criminal law.

International humanitarian law

23. In situations of armed conflict, all partiesthe conflict are bound by the applicable
rules of international humanitarian law, whethestomary or treaty based.

24.  With regard to treaty law, Israel is a partythe four Geneva Conventions of 12
August 1949 and its Additional Protocol lll, reladi to the adoption of a distinctive
emblem, but has not ratified Additional Protocoland 1l on the protection of victims of
international armed conflicts and non-internatiosahed conflicts. Israel is also a party to
the Convention prohibiting Certain Conventional \Weas of 1980 and its Protocols | and
IV on non-detectable fragments and blinding laseapons, respectively, and amended
Protocol Il prohibiting, mines, booby-traps andestldevices. While Israel has not ratified
the Additional Protocols | and Il to the 1949 Gem&onventions, it accepts that some of
their provisions accurately reflect customary ingional law? While Israel is not a party
to the Fourth Hague Convention on the War on Lamtlits annexed Regulations of 1907,
the Government of Israel has recognized that theguRé&ons reflect customary
international law?

25.  The 1907 Hague Regulations, along with the thoGeneva Convention of 1949
and customary international humanitarian law conttie rules applicable to Israel's
occupation of the West Bank, including East Jemmadnd the Gaza strip. Israel has stated
that while itde factoapplies the humanitarian provisions of the Fourém&a Convention

of 1949, it does not recognize e jureapplication to the occupied Palestinian territbry.
This position was rejected by the International €ad Justice, which confirmed thee
jure applicability of the Fourth Geneva Convention te @ccupied Palestinian Territoty.

! International Criminal Court, OTP response to comications received concerning Iraq, 9 February

2

2006.

Israel, Ministry of Foreign AffairdDF Conduct During the 2014 Gaza Conflipt 2.
http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza20P4fes/2014-Gaza-Conflict-Factual-and-Legal-
Aspects.aspx, accessed on 30 May 2015

Ibid.p.2. This is also the conclusion of the In@ional Court of Justice in the Advisory opinion on
the Legal Consequences of the Construction of a Walle Occupied Palestinian territory of 9 July
2004, 1.C.J. Reports 2004,para. 89.

Meir Shamgar, The Observance of International lrathe Administered Territories, Israel Yearbook
on Human Rights, vol. 1, 1971. When this article wablished the author was Attorney General of
Israel. .

Legal Consequences of the Construction of a WahénOccupied Palestinian territory, Advisory
Opinion, 9 July 2004, I.C.J. Reports 2004, para. 101
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26. The Occupied Palestinian Territory is compriséthe West Bank, including East-
Jerusalem and the Gaza strip. The Government aéllsdopts the position that since it
withdrew its troops and settlers from Gaza in 2606ng the “disengagement”, it no longer
has effective control over what happens in Gazatlansl can no longer be considered as an
occupying power under international lavlhe commission agrees that the exercise of
‘effective control’ test is the correct standarduse in determining whether a State is the
occupying power over a given territory, but notesttthe continuous presence of soldiers
on the ground is only one criterion to be usedeatednining effective control.

27. International law does not require the contimugresence of troops of the
occupying forces in all areas of a territory, irder for it to be considered as being
occupied. In theNaleteliccase, the ICTY held that the law of occupation applies in
areas where a state possesses the “capacity tdreepd within a reasonable time to make
its power felt.? The size of Gaza and the fact that it is almoshmetely surrounded by
Israel facilitates the ability for Israel to makes ipresence feft. This principle was
confirmed by the United States Military TribunalNatiremberg which stated:

It is clear that the German Armed Forces were ablenaintain control of Greece and
Yugoslavia until they evacuated them in the fal®44. While it is true that the partisans
were able to control sections of these countriesaaious times, it is established that the
Germans could at any time they desired assume qalyintrol of any part of the country.
The control of the resistance forces was tempooaty and not such as would deprive the
German Armed Forces of its status of an occupant.

28. This analysis also applies to the Occupiedsfialan Territory which is considered
a single territorial unit by the international commmity,®> and by Israel in the Interim
Agreement on the West Bank and Gaza, which recednize West Bank and Gaza as a
single territorial unif

29. In addition to its capacity to send troops keits presence felt, Israel continues to
exercise effective control of the Gaza Strip thtowgher means. According to the Interim
agreement on the West Bank and the Gaza StrigelIsnaintains the control of Gaza’'s
airspace and maritime areas, and any activity @sdhareas is subject to the approval of
Israel. The facts since the 2005 disengagementp@rtitem the continuous patrolling of
the territorial sea adjacent to Gaza by the Isidakry and constant surveillance flights of
IDF aircraft, in particular remotely piloted airftlademonstrate the continued exclusive
control by Israel of Gaza's airspace and maritimeas which -- with the exception of
limited fishing activities -- Palestinians are adibwed to use. Since 2000, the IDF has also
continuously enforced a no-go zone of varying witlthide Gaza along the Green Line
fence. Even in periods during which no active Hitists are occurring, the IDF regularly

1

5

6

Israel, Ministry of Foreign AffairsThe Background to the 2014 Gaza Conflxt8.
http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza20P&ges/2014-Gaza-Conflict-Factual-and-Legal-
Aspects.aspx, accessed on 30 May 2015

ICTY, Prosecutor v. Naletilic and Martinovic, IT-88I-T, Judgement of 31 March 2003, para. 217
Tristan FerraroDetermining the beginning and end of an occupatioder international
humanitarian law International Review of the Red Cross, Vol. 95, Nam&85, 2012 : “any
geographical contiguity existing between the beli@nt states might play an important role in
facilitating the remote exercise of effective cohtfor instance by permitting an Occupying Power
that has relocated its troops outside the territonyake its authority felt within reasonable tifne.
The Hostages Trial, Trial of Wilhelm List and othddnited States Military Trial at Nuremberg, Law
Reports of the Trials of War Criminals, Volume Vi, 56

UNGA 64/94, 10 December 2009, which calls on Istaeespect the territorial unity of the Occupied
Palestinian Territory, and refers to Gaza as ffdtiat territory.

Article XI (1) of the Interim Agreement.
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conducts operations in that zohsuch as land levelling. Israel regulates the lotahetary
market, which is based on the Israeli currency has controls on the custom dutfes.
Under the Gaza Reconstruction Mechanism, Israetimumes to exert a high degree of
control over the construction industry in Gaza.\Wings of large scale public and private
sector projects, as well as the planned quantfie®nstruction material required, must be
approved by the Government of Isrddkrael also controls the Palestinian population
registry, which is common to both the West Bank &@ata, and Palestinian ID-cards can
only be issued or modified with Israeli approlalsrael also regulates all crossings
allowing access to and from Gaza. While it is tih@t the Rafah crossing is governed by
Egypt, Israel still exercises a large degree otrabnas only Palestinians holding passports
are allowed to cross, and passports can only heedsto people featuring on the Israeli
generated population registry.

30. The commission concludes that Israel has magdaeffective control of the Gaza
Strip within the meaning of Article 42 of the 19B8/ague Regulations. The assessment that
Gaza continues to be occupied by Israel is shagedhé international community as
articulated by the General Assembly and has beaffirmaed by the International
Comrr;ittee of the Red Cross (ICRC) and the Prosedalttthe International Criminal Court
(ICC).

31. In view of the 2005 disengagement, Israel’dgattlons under occupation law are

consistent with the level of control it exerciSaad the rules of treaty and customary law of
of occupation by which it is bound remain those #ra relevant to the functions that Israel
continues to exercise as an occupying power.

32. The commission takes note that the State afsRak, on 2 April 2014, acceded to
the four Geneva Conventions of 12 August 1949 aedAdditional Protocols | and Il on
the protection of victims of international armednflicts and non-international armed
conflicts and the Fourth Hague Convention on therWa Land and its annexed
Regulations of 1907. In early January 2015 theeStditPalestine acceded to Additional
Protocol 1l to the 1949 Geneva Conventions; to tbenvention prohibiting Certain
Conventional Weapons of 1980 and its Protocolsd Hh and to the Convention on
Cluster Munitions of 2008.

33. Israel and the Palestinian armed groups ttatparties to the conflict are bound
alike by the relevant rules of customary intermagiodaw. These rules are relevant both to
the treatment of civilians and persohsrs de combats well as to the conduct of

For example the IDF conducted 80 operations imtitgo zone in 2013, OCHA, Update on the
Access Restricted Areas in the Gaza Strip, 1 JuBitDecember 2013, p. 4, available at
http://www.globalprotectioncluster.org/_assets#ifeeld_protection_clusters/Occupied_Palestinian/fi
les/oPt_PC_ARA_Update_July-December_2013_EN.pdf

A/HRC/12/48, para. 278

UNSCO,Gaza Reconstruction Mechanism Fact Sh@etober 2014.

Gisha, The Population Registry, 14 November 20ftf;/fgisha.org/en-blog/2011/11/14/the-
population-registry.

Peter MaurerChallenges to international humanitarian law: Israebccupation policyinternational
Review of the Red Cross, Vol. 94, Number 888, p.1k@@rnational Criminal Court, Office of the
ProsecutorSituation on Registered Vessels of the Comoramg¢grand Cambodi& November
2014 Article 53 (1) Reportp. 17; General Assembly resolutions A/Res/64/9Re4/64/94, to be
read jointly.

Peter MaurerChallenges to international humanitarian law : Isfaeoccupation policy
International Review of the Red Cross, Vol. 94, Nungg&8, p. 1508.

Tristan FerraroDetermining the beginning and end of an occupatioder international
humanitarian law International Review of the Red Cross, Vol. 95, Nan&85, p. 158.
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hostilities. The commission recognizes the compjeaf determining customary rules of
international law and therefore referred to anayskcustom by international tribunals as
well as to the Study on Customary International ldnitarian Law! the contents of which
it considers as indicative of the existence of @ustry norms.

34.  With regard to the conduct of hostilities, subgpplicable to the conduct of the IDF
and Palestinian armed groups involved in the htissl can be found in customary
international law. The commission notes that tteeevery little substantive differences in
this area of international humanitarian law betwées rules applicable in international
armed conflict and non-international armed conflict relation to the 2014 hostilities in
Gaza between Palestinian armed groups and thel$edgl has noted that the classification
of the armed conflict as international or non-intional is a matter of debate. Israel
further states that “under these circumstanceslisanducted its military operations during
the 2014 Gaza conflict in accordance with the ruésthe Law of Armed Conflict
governing both international and non-internaticarahed conflicts

35.  With regard to the treatment of civilians amagpnshors decombat, in addition to
other applicable rules found in the above-mentiotredties and in customary law, the
Palestinian armed groups that took part in theilit@st and Israel are bound alike by the
rules found in common article 3 of the Geneva Cotieas. The International Court of
Justice has held that, although common articlel@e® to “conflicts which are not of an
international character,” the rules contained is Hrticle reflect elementary considerations
of humanity, and apply equally to international awah-international armed confliét.

36.  Finally, common Article 1 of the Four Genevan@entions of 1949, provides that
all “High Contracting Parties undertake to respmu ensure respect” for the four Geneva
Conventions in all circumstances. The Internatiddaurt of Justice, based on this article
and on the general principles of humanitarian laeclared that States are under an
obligation not to encourage parties to a confliot &ct in violation of international
humanitarian law. State practice since the adoption of the Genevav€tions has also
made clear that the obligations of common Articlarg not limited only to those states

Jean Marie Henckaerts and Louise Doswal-BE&clstomary International Humanitarian Law
Cambridge, 2006. The rules and the updated relasadipe are now available on the ICR@tabase
on customary international humanitarian late which this report will refer to.

The Israeli High Court refers to the Study for @arding of customary norm®ublic Committee
against Torture in Israel v. Government of Isra@;J 769/02, 11 December 2005, para 23.

Israel, Ministry of Foreign AffairsThe 2014 Gaza Conflict: Factual and Legal Aspe@$§ Conduct
During the 2014 Gaza Conflict, p. 1.
http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza20P4fes/2014-Gaza-Conflict-Factual-and-Legal-
Aspects.aspx, accessed on 30 May 2015.

ICJ,Case Concerning Military and Paramilitary Activitigsand Against Nicaragua (Nicaragua v.
United States of Americd)C.J. Reports, 1986, p. 14, para 218.

ICJ,Case Concerning Military and Paramilitary Activiti@sand Against Nicaragua (Nicaragua v.
United States of Americd)C.J. Reports, 1986, p. 14, para 220. In this acasig to the fact that it
was dealing with allegations of support by the BaiStates to armed groups in Nicaragua and that
Common Atrticle 3 was applicable in the armed conhitidNicaragua, the Court concluded: “The
Court considers that there is an obligation on thigdd States Government, in the terms of Article 1
of the Geneva Conventions, to "respect” the Convestimd even "to ensure respect” for them "in
all circumstances”, since such an obligation do¢slerive only from the Conventions themselves,
but from the general principles of humanitarian tawvhich the Conventions merely give specific
expression. The United States is thus under agatinn not to encourage persons or groups engaged
in the conflict in Nicaragua to act in violationthfe provisions of Article 3 common to the four 294
Geneva Conventions...”
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involved in an armed conflictrather all States “must exert their influencethe degree
possible, to stop violations of international huitenian law.”

37.  Main principles on the conduct of hostilities:

» The principle of distinction requires that partiesa conflict distinguish between
civilians and civilian objects on the one hand, ammbatants and military
objectives on the other. Attacks may only be dedcagainst the latter. In order
for an object or building to be considered a militabjective it must meet two
cumulative criteria namely that (1) by its “natutecation, purpose or use [it]
make[s] an effective contribution to military agtfoand, (2) the object’s “total or
partial destruction, capture or neutralization fe tcircumstances ruling at the
time, offer[s] a definite military advantag@.”

The principle of proportionality prohibits attackbat are expected to cause
incidental loss of life or injury to civilians orathage to civilian objects, which
would be excessive in relation to the concrete dirdct military advantage
anticipated

» The principle of precautions in attack requires pdirties to take all feasible
measures to avoid and in any event to minimizedertial loss of civilian life,
injury to civilians and damage to civilian objecthis includes: verifying that the
target is a military objective and that the attaelspects the proportionality
requirement; choosing weapons and timing for thacktwith a view to avoiding
or minimizing civilian casualties; issuing advanearnings when feasible; and
suspending an attack if it becomes apparent thimds not respect the principle of
proportionality®

! S/Res/681; General Assembly resolution A/Res/58t@@rnational Conference for the Protection of
War Victims, Final Declaration, Geneva, 1993. ICR©mmentary on the Third Geneva Convention
of 1949,p.18: “The proper working of the system of protextprovided by the Convention demands
in fact that the States which are parties to iusthaot be content merely to apply its provisions
themselves, but should do everything in their powernsure that it is respected universally.”
ICRC, Database on customary international humanitariaw,|l&ule 144.
For the purposes of distinction, the term “combttaincludes members of the armed forces and
members of organized armed groups with a contingousat function. In the context of this report,
when the terms ‘members of armed groups’ or ‘membéPalestinian armed groups’ are used it is
meant to include only those with a continuous canfilmaction. The Commission adopts the approach
of the ICRC “Interpretative guidance on the notiomioéct participation in hostilities under
international humanitarian law.” The Commission sdteat there has been criticism of the concept of
‘continuous combat function.” Some have criticized concept, for broadening the definition of
direct participation in hostilities therefore raigithe risk of erroneous targeting. Others maintiaat
it is too restrictive and creates an imbalance betwmembers of the armed forces of a state and
members of an organized armed group. Civilians, afdeanot members of organized armed groups
with a continuous combat function, may lose theit@ction from attack if they directly participate
the hostilities but only for the duration of tharficipation (Article 13(3) Additional Protocol dnd
51(3) of Additional Protocol I).
4 Article 52(2) Additional Protocol I. ICRMatabase on customary international humanitariaw,la
Rule 9
Articles 51(5) and 57(2) Additional Protocol |. ICR@atabase on customary international
humanitarian law Rule 14
5 Article 57 Additional Protocol I. ICRMatabase on customary international humanitariaw,la
Rules 15-21.
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International human rights law

38. Israel is a state party to seven of the comamurights treaties: the International
Convention on the Elimination of All Forms of Rdcliscrimination, the International
Covenant on Civil and Political Rights, the Intdfaaal Covenant on Economic, Social
and Cultural Rights, the Convention against Toraurd Other Cruel Inhuman or Degrading
Treatment or Punishment, the Convention on the iBition of All Forms of
Discrimination against Women, the Convention onRights of Persons with Disabilities,
and the Convention on the Rights of the Child.as klso ratified the Optional Protocols to
the Convention on the Rights of the Child on theolmement of children in armed conflict,
and on the Rights of the Child on the sale of ehitd child prostitution and child
pornography.

39. Israel has maintained its position that it dnes have human rights obligations in
the Occupied Palestinian Territory based on twonnaguments: (1) that the treaties are
bound to the territory of the State party and dbapply to the extra-territorial actions of a
State! and (2) that the applicability of internationalrhan rights law and international
humanitarian law are mutually exclusi/&@he commission notes, however, that Israel has
accepted to exercise its powers and responsibiliiethe occupied territory “with due
regarad to internationally-accepted norms and ppiesi of human rights and the rule of
law.”

40. The commission adopts the widely acceptedpnétaition that a situation of armed
conflict or occupation does not release a Statenfits human rights obligations. The
International Court of Justice, iMuclear WeaponsAdvisory Opinion, held that the
protection of the International Covenant for Ciaitd Political Rights does not cease in
situations of armed conflict, except if derogateshf' in conformity with article 4 of the
Covenant. This position was confirmed by the ICshim Advisory Opinion on the Wall, in
which the Court considered that “the protectiorendtl by human rights conventions does
not cease in case of armed conflitt.”

41.  With regard to the human rights obligationsisyhel in the Occupied Palestinian
Territory, Israel is bound by those human rightsaties which it ratified. The I1CJ
concluded that the International Covenant on Givitl Political Rights, the International
Covenant on Economic, Social and Cultural Right$ thie Convention on the Rights of the
Child are applicabl&.The ICJ also noted that Israel’s obligations un@&SCR include
“an obligation not to raise any obstacle to thereise of such rights in those fields where
competence has been transferred to Palestiniaroritigk”. © The position of United
Nations human rights treaty bodies correspond$adt af the 1ICJ, namely that as a State

party to international human rights instrumentsaé$ continues to bear responsibility for

CCPRIC/ISR/4, para. 48

In its report to the Human Rights Council, Israatetl: “It is Israel's view that these two systenfis-0
law, which are codified in separate instrumentsai@ distinct and apply in different circumstantes.
CCPRI/CI/ISR/4, para. 47. See alsegal Consequences of the Construction of a WahlérQccupied
Palestinian Territory Advisory Opinion, 9 July 2004, 1.C.J. Reports 200dra. 102.

Article XIV, Agreement on the Gaza Strip and tkeeicho Area, 4 May 1994.

ICJ, Legality of the Threat of Use of Nuclear Weapdwbisory Opinion, 8 July 1996, I.C.J Reports
1996 (1), para. 24.

Legal Consequences of the Construction of a WalénOccupied Palestinian territgnAdvisory
Opinion, 9 July 2004, I.C.J. Reports 2004, para. 106

Legal Consequences of the Construction of a WaliénOccupied Palestinian territonAdvisory
Opinion, 9 July 2004, I.C.J. Reports 2004, para$-113.

Legal Consequences of the Construction of a WalénOccupied Palestinian territonAdvisory
Opinion, 9 July 2004, I.C.J. Reports 2004, para$-113.
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implementing its human rights treaty obligationstiie Occupied Palestinian Territory, to
the extent that it continues to exercise jurisdittin those territorie5.The commission
notes that Israel has, upon ratification of thednational Covenant on Civil and Political
Rights, according to article 4, derogated fromoitdigations under article 9 based on the
State of Emergency proclaimed in 1948, which remairforce.

42.  Article 1 common to the International CovenantCivil and Political Rights, and
the International Covenant on Economic, Social @attural Rights, enshrines the right of
all peoples to self-determination and establishe®laigation for States parties to these
human rights conventions to promote and respeatethiezation of that right, in conformity
with the Charter of the United Nations. With regémdhe Occupied Palestinian Territory,
the international court of justice observed that ‘texistence of a ‘Palestinian people’ is no
longer in issue” and concluded that the right td-determination is part of the ‘legitimate
rights’ of the Palestinian people.

43. On 2 April 2014, the State of Palestine accemethe International Covenant on
Economic, Social and Cultural Rights, the Intemmaal Covenant on Civil and Political
Rights, the Convention on the Rights of the Chité, Convention on the Elimination of All
Forms of Discrimination against Women, the Conwanton the Rights of Persons with
Disabilities, the International Convention on thénihation of All Forms of Racial
Discrimination, and the Convention against Tortamel Other Cruel Inhuman or Degrading
Treatment or Punishment. On 7 April 2014, the StditBalestine acceded to the Optional
Protocol to the Convention on the Rights of thel€bin the Involvement of Children in
armed conflict. Owing to the on-going Israeli ocatipn of the West Bank, including East
Jerusalem and the Gaza strip, the extent of thigaildns of the State of Palestine under
the preceding instruments needs to be clarifiedhieyhuman rights bodies established to
monitor compliance with these specific treatiese physical, legal and political context of
the State of Palestine, including the fact thae&atian territory continues to be occupied,
may be of relevance. In the past, treaty bodie® hhaeognized the obstacles faced by a
State Party in implementing its obligations, wherldes not have effective control over
parts of its territory.

44. In the past, the Palestinian Authority, whictereises its powers in the Occupied
Palestinian Territory pursuant to the various If@elestinian agreementshas declared
its commitment to respect international human ©gglaw in a number of public

CCPR/C/ISR/CO/4. See also CCPR/C/ISR/CO/3: “The Committeeftie reiterates and
underscores that, contrary to the State party’#iposin the current circumstances, the provisiohs
the Covenant apply to the benefit of the populatibthe occupied territories, including in the Gaza
Strip, with regard to all conduct by the State yarauthorities or agents in those territories etffeg
the enjoyment of rights enshrined in the Covenant.”

Legal Consequences of the Construction of a WaliénOccupied Palestinian territornAdvisory
Opinion, 9 July 2004, I.C.J. Reports 2004, para. 118

For instance, the Committee on the Rights of thédGluncluded in the case of Cyprus: “The
Committee notes that the State party, as a consequémvents which occurred in 1974 and which
resulted in the occupation of part of the territofyCyprus, is not in a position to exercise cohtro
over all of its territory and consequently cannugwee the application of the Convention in areas not
under its control. The fact that no informationabildren living in the occupied territories is
available is a matter of concern to the Committee” CGRT3/Add.59

Agreement on the Gaza Strip and the Jericho Aleg,4, 1994, Agreement on the Preparatory
Transfer of Powers and Responsibilities (Israel-RPlAdgust 29, 1994, Interim Agreement between
Israel and the Palestinians, September 28, 1995.
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undertakings. These undertakings by the Palestinian Authorhg, Palestinian Liberation
Organisation and the Palestinian Legislative Cdu(LC) have included assurances,
decrees and declarations and various agreemengs thredOslo Accords signed with Israel,
which stated that both parties would exercise tpeivers and responsibilities with “due
regard to internationally accepted norms and ppiesi of human rights and the rule of
law”.? The Palestinian Basic Lawalso contains a number of articles protecting huma
rights as well as a commitment to abide by majon# rights instrumeritshe setting up
of the Palestinian Independent Commission for €it& Rights in 1993 through a
Presidential Decree also indicates a commitmerthbyPalestinian Authority to be bound

by human rights.

45.  With respect to the authorities in Gaza, wasth recalling that non-State actors that
exercise government-like functions and control oweterritory are obliged to respect
human rights norms when their conduct affects tinmadm rights of the individuals under
their control® Moreover, Hamas has indicated that it “is deteedif..) to promote the rule

rule of law, the respect for the judiciary, the agtion of powers, the respect for human

PLO chairman Yasser Arafat repeatedly statedhibatnd his Government were committed to
respecting to all international human rights stadslafor instance, to representatives of Amnesty
International on 2 Oct 1993 and 7 Feb 1996.

For instance through article XIX of the Protocaerning Redeployment of the Interim Agreement
of 28 September 1995, the PA also undertook thagtdtice would exercise powers and
responsibilities with due regard to internationatcepted human rights and the rule of law, and tha
it would be guided by the need to protect the mibéspect human dignity, and avoid harassment. In
addition, the PA has undertaken to respect spduifinan rights obligations in the context of its
membership of the Euro Mediterranean partnershijiclwwvas established in November 1995 with
the adoption of the Barcelona Declaration and whifitains a human rights component, stating that
members should respect fundamental human rightéraedom, and act in accordance with the
United Nations Charter and the UDHR, as well as ttithother obligations under international law,
in particular those arising out of regional aneingational instruments to which they are party
(Barcelona Declaration, 27-28 November 1995;
http://ec.europa.eu/external_relations/euromedtht).h
http://www.palestinianbasiclaw.org/2002-basic-law.

Article 10 of the Basic Law states that “basic hamights and liberties shall be protected and
respected” and that the “Palestinian National Aritihshall work without delay to become a party to
regional and international covenants and declaratibat protect human rights”. Its title two on
“public rights and liberties” (articles 9 to 33)amantee a range of civil rights to all persons lisas
freedom from unlawful arrest, the right to faimtriprohibition of torture and collective punishrhen
freedom of expression, freedom of religion, ets.yell as the main economic and social rights.
Furthermore, article 31 of the Palestinian Basiw paovides for the establishment by law of an
independent commission for human rights. In May®2@ICCR submitted before the PLC a draft
law for discussion and approval. This draft lawfooms PICCR as the National Human Rights
Commission in Palestine with Ombudsman functiortsatare.

A/HRC/10/22, para. 21. Also by way of example, ia jbint report on Lebanon and Israel, a group of
four Special Rapporteurs concluded that: “Althougtzbbllah, a non-State actor, cannot become a
party to these human rights treaties, it remaitgesti to the demand of the international community,
first expressed in the Universal Declaration of HnnRights, that every organ of society respect and
promote human rights. (...) It is especially apprafgriand feasible to call for an armed group to
respect human rights norms when it exercises sogmif control over territory and population and has
an identifiable political structure,” Report of tBpecial Rapporteur on extrajudicial, summary or
arbitrary executions, Philip Alston; the Special Rapeur on the right of everyone to the enjoyment
of the highest attainable standard of physicalraedtal health, Paul Hunt; the Representative of the
Secretary-General on human rights of internallpldised persons, Walter Kélin; and the Special
Rapporteur on adequate housing as a component aftiteo an adequate standard of living, Miloon
Kothari,(A/HRC/2/7), para. 19.
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rights, the equality among citizens; to fight alfrhs of discrimination; to protect public
liberties, including the freedom of the press apihion ...”* Hamas has also confirmed its
commitment to “respect (...) public liberties; toemgthen the establishment of democracy;
to protect human rights (...); and its respect fisernational law and international
humanitarian law insofar as they conform with ouramacter, customs and original

traditions”?

46. The commission also recalls the Basic Prinsigled Guidelines on the Right to a
Remedy and Reparation for Victims of Gross Violasicof International Human Rights
Law and Serious Violations of International Humarign Law of 2005.While they are
not a binding international instrument, the facitttihey were adopted by General Assembly
resolution 60/147 of 16 December 2005 and haveesinen been referred to by multiple
international, regional and national bodiskows that they enjoy far-reaching support. The
commission in particular stresses the provisiort théctims and their representatives
should be entitled to seek and obtain informatiam the causes leading to their
victimization and on the causes and conditions a@rtg to the gross violations of
international human rights law and serious violadiof international humanitarian law and
to learn the truth in regard to these violations.”

International criminal law

47.  An international crime has been defined as act ‘Universally recognized as
criminal, which is considered a grave matter o€&iinational concern and for some valid
reason cannot be left within the exclusive juridit of the state that would have control
over it in regular circumstance3fhternational crimes can be found in treaty ad aelin
customary law. International crimes have existed $®veral centuries; however,
international criminal law has, during the twerttietentury, greatly evolved and today
addresses mainly the issue of individual crimiredponsibility for a number of serious
violations of international humanitarian law andeimational human rights law. Therefore
in recent decades, international criminal tribunbde dealt mainly with war crimes,
crimes against humanity and the crime of genocide.

48. The four Geneva Conventions of 1949 establislgséem to repress through penal
sanctions a number of violations of the Geneva @ations. Under article 146 of the
Geneva Convention IV, the High Contracting Partiese the obligation to enact penal
sanctions for these particular violations, desdhilzes grave breaches, search for those
“alleged to have committed, or to have ordereddabdmmitted” these acts and prosecute
them “before their own courts,” or hand over su@hnspns to another State. Article 147
defines grave breaches as:

Speech delivered by Prime Minister Isma’il Hanagahe conference organized by the PCHR on
“The New Government and the Agenda for Human Rigl@siza, June 2006.

Text of the National Unity Government programmévaeed by then Prime Minister Ismail Haniya
before the Palestinian Legislative Council, 17 Ma2007.
http://www.islamicnews.net/Document/ShowDoc09.asp2D=91477&TypelD=9&TabIndex=2
Basic Principles and Guidelines on the Right to a &bnmand Reparation for Victims of Gross
Violations of International Human Rights Law andiBes Violations of International Humanitarian
Law adopted and proclaimed by General Assemblylugea 60/147 of 16 December 2005. At:
http://www.ohchr.org/EN/Professionallnterest/PaBeshedyAndReparation.aspx

See e.g.: AAHRC/24/42 A/HRC/22/52; also the Turkel Cégsion: p. 106

The Hostages Trial, Trial of Wilhelm List and otheUnited States Military Trial at Nuremberg, Law
Reports of the Trials of War Criminals, Volume Vigl, 54
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..... those involving any of the following acts, émmitted against persons or property
protected by the present Convention: wilful killingrture or inhuman treatment, including
biological experiments, wilfully causing great suiiig or serious injury to body or health,
unlawful deportation or transfer or unlawful conéiment of a protected person, compelling
a protected person to serve in the forces of aileostower, or wilfully depriving a
protected person of the rights of fair and regulaial prescribed in the present
Convention, taking of hostages and extensive de&iruand appropriation of property,
not justified by military necessity and carried oulawfully and wantonly.”

49. In addition to the grave breaches of the Ger@saventions, war crimes include
other serious violations of the laws and customwanf applicable in both international and
non-international armed conflict. These incluther alia, violations of Common Article 3

of the Four Geneva Conventichsis well the grave breaches contained in Additional
Protocol | to the 1949 Geneva Conventions. The arianes defined as grave breaches in
the 1949 Geneva Conventions as well as the vagirityapf other serious violations of the
laws ?nd customs of war are found in the Rome ttadfi the International Criminal
Court!

50. War crimes include crimes related to the viofet of the rules on the conduct of
hostilities. These includ®inter alia, directing attacks against civilians or civiliahjects;
launching an attack with the knowledge that inctdefoss of life and damage to civilian
objects would be excessive to the concrete andctdim@litary advantage; launching
indiscriminate attacks; the use of human shieldding or wounding by resorting to
perfidy; making medical units the object of an ettamaking improper use of the
distinctive emblems of the Geneva Conventions;atew that no quarter will be given; the
use of starvation as a method of warfare; acts ahpwsnary purpose is to spread terror
amongst the civilian population; and using a pridbib weapon. War crimes are also
related to crimes against protected persons angepsg which includeinter alia, murder
or wilful killing; torture or inhuman treatment; &nsive destruction or appropriation of
property not justified by military necessity andrrgad out unlawfully and wantonly;
collective punishments; and the taking of hostages.

51. Individuals are criminally responsible if thepmmit, attempt to commit, plan,
order, or instigate war crimes. Persons are absoldifor a crime if they aid, abet or
otherwise assist or facilitate the commission cfiee? A military commander or another
superior is not only individually responsible fainaes he may have ordered or instigated,
but also for those crimes committed by forces urtdercommand or effective control,
when he knew or should have known that such act® Wweing or were about to be

Article 4 ICTR Statute, article 8 Statute of the I@@icle 3 Statute of the Special Court for Sierra
Leone. See also ICTY, Prosecutor v. Dusko Tadicjdb@t of 2 October 1995, 1T-94-1-AR72.
Article 8(2).

While most of the acts described in the parageapbunt to war crimes in both international and non-
international armed conflicts, there are somemlitibns depending on the classification of the
conflict (see for example article 8 of the Rome @&m@bf the ICC). In addition, in some cases the
terminology used to describe an identical act vally due to the classification of the conflict (for
example ‘murder’ and ‘wilful killing’).

Article 25 Rome Statue of the ICC, article 7(1) af Btatute of the ICTY and article 6(1) of the
Statute of the ICTR. See also ICR@atabase on Customary International Humanitariawi.&ule
151.
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committed and failed to take all necessary meastoeprevent, punish or report the
perpetrators of these acts.

52. The State of Palestine acceded to the RometStaf the International Criminal
Court on 2 January 20F5with the Statute entering into force on 1 April1%0 On 1
January 2015, the International Criminal Court nes@ a declaration from the State of
Palestine accepting the jurisdiction of the Coimte 13 June 2014The Prosecutor of the
International Criminal Court announced on 16 Jan@4x15 the opening of a preliminary
examination into the situation in Palestine in orieestablish whether the Rome Statute
criteria for opening an investigation are et.

Context

53.  The hostilities of 2014 erupted in the contekthe protracted occupation of the
West Bank, including East Jerusalem, and the Gaza, &nd of the increasing number of
rocket attacks on Israel. In the preceding morttiexe were few, if any, political prospects
for reaching a solution to the conflict that woualchieve peace and security for Palestinians
and Israelis and realize the right to self-deteatian of the Palestinian people.

54.  The blockade of Gaza by Israel, fully implensehsince 2007 and described by the
Secretary-General as “a continuing collective pnabainst the population in Gaza”

(A/HRC/28/45, para. 70), was strangling the econoimyGaza and imposed severe
restrictions on the rights of the Palestinians. Tpeevious rounds of hostilities in the Strip

since 2008 had not only led to loss of life andiipjbut also weakened an already fragile
infrastructure. Palestinians have demonstratedaesdinary resilience in recent years,
living in an environment scarred by physical degion and psychological trauma. In the
West Bank, including East Jerusalem, settlemented| activities and settler violence

continued to be at the core of most of the humghtsiviolations against Palestinians. In
the absence of any progress on the political fribvet risk of a flare-up of the situation was
evident.

55. In the meantime, threats to the security cidsremained all too real. Palestinian
armed groups increasingly launched rockets duringe and July 2014. The discovery of
tunnels leading into Israel added to the sensensddcurity. According to one witness,
residents of her kibbutz experienced regular pattecks after a tunnel discovery in March
2014 and the explosion of an alleged tunnel exit8oduly. Several other infiltration

attempts were thwarted by the IDF during July andést.

56. The events of summer 2014 were preceded bygweement, reached on 23 April
2014 between the Palestinian Liberation Organimatiod Hamas, which sought to end

Article 28 Rome Statue of the ICC, article 7(2) af Btatute of the ICTY and article 6(2) of the
Statute of the ICTR. See also ICR@atabase on Customary International Humanitariawi.&ule
152

United Nations Treaty Collection,
https://treaties.un.org/Pages/ViewDetails.aspxZHREATY&mtdsg_no=XVIII-
10&chapter=18&Ilang=en

International Criminal CourRalestine declares acceptance of ICC jurisdictiorcsil3 June 2014
ICC-CPI-20150105-PR1080. Available at:
http://www.icc-cpi.int/en_menus/icc/press%20an@¥ndia/press%20releases/Pages/pr1080.aspx
International Criminal Courfhe Prosecutor of the International Criminal CouUfgtou Bensouda,
opens a preliminary examination of the situatiorPadestine ICC-OTP-20150116-PR1083.
Available at:
http://www.icc-cpi.int/en_menus/icc/press%20an@¥n2dia/press%20releases/Pages/pr1083.aspx
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Palestinian divisions. On 2 June 2014, Presideniba8bdeclared the formation of a
Government of national consensus. The Governmemt et to assume its full
responsibilities in Gaza when active hostilitieska out in the Strip in July 2014, thereby
leaving Hamas exercising government-like functi@asshad been the case since June 2007.

57. On 12 June 2014, three Israeli teenagers wdrapped and brutally murdered in

the West Bank. In response, Israel launched amsixe search and arrest operation, which
lasted until the bodies of the teenagers were faam@0 June. On 2 July, a 16-year-old
Palestinian teenager from East Jerusalem was wgigianurdered by being burned alive

and his body discovered in West Jerusalem in whatared to be an act of revenge for the
murdered Israeli teenagers. Tensions in the Wesk Bacluding East Jerusalem, ran high,
and were further fuelled by a rise in extreme &atiestinian rhetoric. Widespread protests
and violent clashes ensued between Palestiniantharidrael Defense Forces.

58. On 7 July 2014, the Israel Defense Forces camoed operation ‘Protective Edge’

in the Gaza Strip, with the stated objective ofpping the rocket attacks by Hamas and
destroying its capabilities to conduct operatiogaiast Israel. The operation began during
Ramadan, the Muslim month of fasting. After attiZhiphase focused on airstrikes, on 17
July 2014, Israel launched a ground operation, lkticleclared sought to degrade “terror
organisations’ military infrastructure, and [... nelize] their network of cross-border

assault tunnels”. A third phase began on 5 August was characterized by alternating
ceasefires and on-going air strikes. The operatiotiuded on 26 August when both Israel
and Palestinian armed groups adhered to an uncomaliceasefire.

Principal findings and conclusions

The Gaza Strip and Israel

Rocket, mortar and tunnel attacks against locéns in Israel

59. Up to ten organized armed groups, often linkeg@olitical movements of various
ideologies, were active in Gaza in the summer df4&2MHowever, their military capacity
and their level of involvement in the hostilitiegagnst the IDF varied significantly. Several
of these groups not only fired rockets and morteglls but also participated in military
engagements with the IDF.

60. During the hostilities, the two largest andtkepiipped groups, the I1zz Al Din Al
Qassam Brigades and Al Quds Brigades, regularlyetbsstatements regarding attacks.
Security experts have noted that while the Al QasBaigades may have targeted civilians
in the past as part of its military stratelgiyy, 2014 its declared official policy was “to focus
on military or semi-military targets and to avoither targets, especially civilians.”

61. The Al Nasser Salah Al Din Brigades, whichhie military wing of the Popular
Resistance Committees was the third largest orgdrégmed group operating in Gaza in
2014. The other groups with a similar type but IoVesel of engagement include: the Abu
Ali Mustafa Brigades, the military wing of the PdauFront for the Liberation of Palestine
or “PFLP”; the Gaza branch of the Al-Aqsa Martyrédgades, Fatah’s military wing; the
National Resistance Brigadésand the military wing of the Democratic Front ftire

-

https://dcaf.ch/content/download/98409/1517 14&/htry-Points(EN).pdf
https://alethonews.wordpress.com/2014/04/14/dfligants-fire-3-mortar-shells-at-israeli-vehicles-
in-gaza/
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Liberation of Palestine (DFLP). Other, smaller adnggoups are present in Gaza but it
remains unclear whether they participated in thb42tostilities.

62.  While the relationship between Hamas and Islaliiad and their respective armed
wings was a competitive one in the past, during 2b&4 escalation in Gaza they are

reported to have coordinated their actforis addition, it appears that other armed groups

coordinated their military activities to a certalagree and also conducted joint operations.
In an interview, the spokesman for Abu Ali Must&agades, the military wing of the
Popular Front for the Liberation of Palestine, shigre was a joint operations room where
each Palestinian armed group had a representatevéndicated that they had carried out
operations togethér.

63. The military capability of these groups is répd to have significantly improved in
recent years. The Israel Defence Forces estimatadtket arsenals of the Al Qassam
Brigades and Al Quds Brigades at 6000 and 5500entisely’. Whereas the majority of
rockets can cover a range of up to 20 km, longegearockets appear to have been
acquired by Palestinian armed groups in recenssy@eith a range of up to 200 krh).

64. Amnesty International reports that these grotimsve produced, upgraded or
smuggled in thousands of BM-21 Grad rockets witigess varying from 20 km to 48 km”,
in addition to locally produced rockets reachingfa@sas 80 km, such as the M-75 and J-
80°. The majority of rockets fired by Palestinian gnsthave no guidance systémilortars,
reportedly with a range of up to 8 km, have bedivaly used along the Green Lin®©ther
weapons include rocket-propelled grenades, homeendadnes, SA 7 Grail anti-aircraft
missiles, Kornet 9M133 anti-tank guided missilesd @ wide array of small arms, rifles,
machine guns and hand grenalles.

Statement of W069

Al-Akhbar, Abu Jamal: Military spokesman Abu Aliddtafa Brigades, interview of 2 September
2014. http://www.al-akhbar.com/node/214694
http://www.idfblog.com/blog/2014/07/10/6-millionives-in-danger-the-deadly-rocket-arsenal-of-
hamas/

Rockets - Qassam 1 (4 km), Qassam 2 (10 km). Qa3gaghkm), Grad (20 km), WS 1E upgraded
Grad (45 km), Fadjr 5 or Gaza produced M75 or §780km), M302 Khaibar or Gaza produced R
160 (100 — 212 km), 22mm Katyusha (30 km); see:
http://www.globalsecurity.org/military/world/paramas-gassam.htm
http://www.aerospaceweb.org/question/weapons/@GaTml
https://www.bing.com/images/search?g=hamas+rockees&id=5ECD09F1A672B81DE1194B648
F144190A9CC61C3&FORM=IQFRBA

http://www.jewishpolicycenter.org/gaza-watch/data
http://www.nbcnews.com/storyline/middle-east-wittegamas-firing-china-designed-syria-made-m-
302-rockets-israel-n152461

https://www.amnesty.org/en/documents/mde21/117E2M/, p.9; see also: Israel, Ministry of
Foreign Affairs, Hamas’ Violations of the Lavipotnote 9
http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza20P4fes/2014-Gaza-Conflict-Factual-and-Legal-
Aspects.aspx, accessed on 30 May 2015.

http://www.ohchr.org/Documents/Countries/PS/A.HRCG3R8Add.1.dog
http://www.foreignaffairs.com/articles/141698/mar&rry/gazas-bottle-rockets

Amnesty International nlawful and deadly. Rocket and Mortar Attacks bieB@nian Armed
Groups during the 2014 Gaza/lsrael Conflitarch 2015, p.17.

Gaza Conflict Task Force commissioned by the Jelmistitute for National Security Affairs
(JINSA), 2014 Gaza War Assessment: The New Face of CoRfépiprt of March 2015, pp. 61-62
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Rocket and mortar attacks

65. “There have been many operations we carriedjoutly with the brothers in Al-
Qassam, such as hitting Tel Aviv, Beersheba anddtshs well as engaging the Special
Forces east of Khan Younis.”

Abu Ahmad, spokesman of Saraya al-Quds

66. Between 7 July and 26 August 2014, Palestirdamed groups fired several
thousand projectiles towards Israel killing sixiians? According to Ministry of Health
statistics, up to 1600 Israelis were injured, idahg over 270 childre.Of these, Magen
David Adom, Israel’'s national emergency medicalvieey, reported that it treated at least
836 people for different types of injuries, inclndi36 people wounded by shrapnel, 33
people hurt by shattered glass or building delris, 159 people injured in the rush to reach
shelter§. According to the United Nations, 4881 rockets dntb3 mortars were fired
towards Israel during the summeofficial information available from Israel haslawer
figure of 4500 projectiles fired by Palestinian adrgroups during this period, but it does
not provide a breakdown between rockets and mottars

67. As a result of the many projectiles fired dgritie 2014 hostilities, thousands of
people in southern Israel left their horheasd moved to areas less affected by the attacks.
The Government of Israel estimates that approxilyat@,000 civilians were displaced,
and OCHA reports that as many as 70 per cent afeets in communities near Gaza left
their homes. Witnesses told the commission that, for instange,to a quarter of the
inhabitants of Kibbutz Nirim, located 1.7 km fromag, including 110 childréf were
displaced towards the north. Those who stayed dadrt into shelters or safe rooms each
time a siren warned them that a rocket or mortad baen fired in the vicinity.

10
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Echorouk Exclusive Interviewvith Abu Ahmad, the spokesman of Saraya al-Qud#ugust 2014,
carried by Free Palestine Agency,
http://www.palestineafree.com/index.php?id=2643643Gj_mqpHw

for a list see Israel, Ministry of Foreign Affajrslamas’ Violations of the Lavipotnote 13
http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza20P4ges/2014-Gaza-Conflict-Factual-and-Legal-
Aspects.aspx, accessed on 30 May 2015.;
http://www.shabak.gov.il/English/EnTerrorData/Repffiges/Monthly0814.aspx,
http://www.shabak.gov.il/English/EnTerrorData/Reptitiges/Monthlysummary%E2%80%93July2
014.aspx ; http://lwww.idfblog.com/blog/2014/07/EEn-soldiers-operation-protective-edge/

Quoted on Israel, Ministry of Foreign Affairéjamas’ Violations of the Lawp. 4
http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza20P4hes/2014-Gaza-Conflict-Factual-and-Legal-
Aspects.aspx, accessed on 30 May 2015.

http://www.mdais.com/316/7004.htm

UNDSS figures quoted by OHCHR: A/HRC/28/80/Add.1, para

Israel, Ministry of Foreign Affairdflamas’ Violations of the Lavp. 1
http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza20P4fes/2014-Gaza-Conflict-Factual-and-Legal-
Aspects.aspx, accessed on 30 May 2015.

Israel, Ministry of Foreign Affairg{lamas’ Violations of the Lavp. 9
http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza20P&ges/2014-Gaza-Conflict-Factual-and-Legal-
Aspects.aspx, accessed on 30 May 2015.

Israel, Ministry of Foreign AffairsThe Threat to Israel’s Civilian Population and Ciiaefence
Measuresp. 16. http://mfa.gov.il/MFA/ForeignPolicy/Isr&ahza2014/Pages/2014-Gaza-Conflict-
Factual-and-Legal-Aspects.aspx, accessed on 3(2BlHy.

OCHA Occupied Palestinian Territory, Gaza Emergeityation Report, 28 August 2014. Available
at: http://www.ochaopt.org/documents/ocha_opt_gite8 08_2014.pdf

Attachment to statement W269, a follow-up emaiht® interview
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Communities within 2 km of Gaza were given 30 selsoor less to heed the warnings and
in some cases this was reduced to as little asdhss®

68. As a result of Israel's lack of cooperation atehial of access to its territory, the
commission faced difficulty in identifying victima#ho had been injured in rocket attacks
and was unable to examine individual cases in ldétaivever, the commission was able to
speak to witnesses and victims of a number of mattacks which were the cause of the
majority of civilian deaths in Israel.

Rocket attacks

69. The Al Qassam Brigades issued a statementaitiaijcthat on 19 July 2014 they had
fired three M75 rockets at the town of Diménk appears that one of them killed Ouda Al
Waj and injured at least 3 other people, includihghildren, in the nearby Bedouin
settlement of Kaser Al-Sér.These Bedouin settlements in the Negev Desertchwhi
typically consist of makeshift houses, are not cesldoy the Iron Dome defence system or
equipped with warning systems and sheftess pointed out by Amnesty International, the
the village of Kaser Al-Ser was recognized by thmtes of Israel in 1999, but its
infrastructure remains rudimentary and it is theeatd by demolition. According to
Amnesty International, the family did not receivempensation from the authorities after
the attack because the victim’s home was due tteb®lished anyway.

70. In addition, a number of other incidents wergulght to the commission’s attention.
According to official Israeli sources, on 26 Augaétl4 at 6.30 a.m. a rocket hit a home in
Ashkelon, injuring at least 20 people, including!@ldren® On 22 August 2014, a Grad
rocket struck near Gan Yavne, injuring Netanel Mapzm IDF soldier on home leave, and
five other people. Netanel Maman died a week latea result of shrapnel injuries to his
head. According to Israeli sources, Hamas claimesponsibility for that attack.
Additional information on several incidents in whicocket attacks injured civilians was
provided in documentation published by Israel'snidliry of Foreign Affair$. This also
included information regarding incidents in whithools and other buildings dedicated to
children were hit by rockefs.

1

WO009; see also: MFA web-site: Violations of theMaf Armed Conflict, War Crimes, and Crimes
Against Humanity Committed by Hamas and Other T&@t@rganisatons During Operation
Protective Edge, p. 7;

2 http://alresalah.ps/ar/post/97342; http://fpnpsietinews/25768

9

https://www.amnesty.org/en/documents/mde21/117&2M/; Israel, Ministry of Foreign Affairs,
Hamas’ Violations of the Law footnote 13
http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza20P4ges/2014-Gaza-Conflict-Factual-and-Legal-
Aspects.aspx, accessed on 30 May 2015.

http://www.mcclatchydc.com/2014/07/20/233867 kdsebedouin-defenseless-against.html
http://ua.amnesty.ch/urgent-actions/2014/08/208t&d-203-14-english;
http://www.timesofisrael.com/negev-bedouin-defeasglas-man-killed-4-injured-by-gaza-rocket/
https://www.amnesty.org/en/documents/mde21/11 %2/, pp.20-21

MFA on 26 August 2014; at: http://mfa.gov.il/mia/éignpolicy/terrorism/pages/rise-in-rocket-fire-
from-gaza-3-jul-2014.aspx

MFA on 29 August 2014; at: http://mfa.gov.il/MFAIFeignPolicy/Terrorism/Victims/Pages/Netanel-
Maman.aspx

Israel, Ministry of Foreign AffairsThe Threat to Israel’s Civilian Population and Ciidkefence
Measurespp. 8-9 http://mfa.gov.il/MFA/ForeignPolicy/Ietsaza2014/Pages/2014-Gaza-Conflict-
Factual-and-Legal-Aspects.aspx, accessed on 3(R20IHy.

Ibid.pp. 12-13
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Mortar attacks

71. The commission examined the killings of founestpeople and an incident leading
to one person being seriously injured by mortae fitose to the Green Line in Israel.
According to information received, mortar attacksgeting Israeli towns near the Green
Line increased significantly during the final weafkhe conflict:

72. 23 July mortar attack hitting a greenhouse:On 23 July 2014, a 36 year-old
agricultural migrant worker from Thailand was killén a greenhouse located close to the
Green Line fence in Netiv Ha'sara, Ashkelon CoasgiiBnal Council, by shrapnel from a
mortar shell, apparently fired by Hamas militaritarakorn Kittiyangkul was hit while
sitting next to an Israeli co-worker enjoying hignth break. Amnesty International
reported that a total of three shells fell in theaa with the third hitting the group of
workeras? The witnesses said that the victim had been workingthe farm for only a
month:

73.  The incident took place in a farm that bordbeslsraeli perimeter fence around the
Gaza Strip in the north, close to the Erez crodsihgre there is a small permanent military
military base. While the precise location of thekst is unknown, based on available
information provided to Amnesty International byetMagen David Adom emergencies
coordinator’ and measurements on google maps, it is likely tatmortar landed in an
area located between 100 and 800 meters from tlitarpmbase. The commission notes that
this military base appears to have been targeteabgstinian armed groups several times
during the hostilitie$.

74.  Witnesses told the commission that in anotheident several weeks later, the siren
sounded and an explosion was heard resulting iradano all the cars in Netiv Ha'sara.

Many residents then decided to leave, includingdtother migrant co-workers of the Thai

victim. Witnesses identified trauma and persistiear of the tunnels as core features of
everyday life for people in the kibbutz during thastilities, and many members are said to
require therapeutic counsellihg

“It isn't post traumatic stress because it's on-ggi It is sequential trauma, one thing after
another. It wears you down and makes you more xaffre.” ®

75. Several witnesses interviewed by the commissapressed empathy for the
civilians in Gaza who they say are trapped in azeae without access to economic
opportunities and protection, such as sheltersraddr system$.For example, a witness
stated:

1

Amnesty InternationalJnlawful and deadly: Rocket and mortar attacks bieB@nian armed groups
during the 2014 Gazal/lsrael conflji@6é March 2015, p. 17

WO010 and W011; Amnesty International submissiothtoCol, page 13. See also:
http://mfa.gov.il/MFA/ForeignPolicy/Terrorism/PagRsse-in-rocket-fire-from-Gaza-3-Jul-
2014.aspx;

WO010 and W011

4 W010 and W011; Amnesty International submissiotheoCol, page 14.

(2]

Amnesty InternationalJnlawful and deadly: Rocket and mortar attacks bieB@nian armed groups
during the 2014 Gazal/lsrael conflji@6é March 2015, p. 28

Mortar attack which hit Erez a military base at Bn 15 July 2014 and mortar attack which hit the
adjoining crossing on 24 August 2014

Refer to section VI. A. for further details.

WO009.

W010, W011
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“As long as the people on the other side of thedbodon't have security and a way to live
side by side, this is going to continue. | wanteibthis to the leaderships of both sides. We
need to achieve dignity and liberty for the otheesas well.*

76. 22 August mortar attack on Kibbutz Nahal Oz: On 22 August 2014, Daniel
Tregerman, aged 4, was killed by a mortar shehi;mhome at Kibbutz Nahal Oz in the
Sha’ar Hanegev Region about 2 km from the GazarGrae.? The boy was playing with
his two younger siblings inside the house when atanatruck the family car and spread
shrapnel that killed DanieHis mother told the commission that the family Haft the
kibbutz one day before the start of Operation “Bctive Edge” because rockets had been
fired from Gaza over the previous two weeks. OrARgust, the family had returned to the
kibbutz because they believed that the violence wesr, although they said their,
“suitcases remained ready because [they] knewHhatas could break the ceasefire at any
time”.2 As the explosion occurred only three seconds dlftersiren warning, the parents
who 4had taken the two younger siblings to the safen had no time to take Daniel with
thent.

77. In a media interview, Daniel’s father salicht his wife had wanted him to call for
help but he knew that their son had already diadhis words, “there was no need for
anyone to come [...]. We are trying to leave thiseinb and we are leaving Daniel
behind.® The father realized later that he himself wasrgguby shrapnel in the le§s.
Daniel’'s mother told the commission that on the salay her son died another woman was
injured by a Qassam rocket in the same kibBubaniel’s mother described the 2014
hostilities as more violent than previous conflighgrticularly as the civilian population
was under a persistent threat of rocket and tuattacks. She called for an end to the
violence, which continues to cause suffering tohmt on both sides:

“We the people living in Israel want to live in peaand not under threat of terrorism. |
would like our neighbours in Gaza to have a good happy life and their children to go to
school, and they can do this if they do not livdarrterrorism”

78. Israeli media sources report that over 90 risckad mortar shells were fired from
Gaza into Israel on 22 August and sirens soundesssisouthern and central Israel as a
barrage of rockets was launched in the late aferAd\ccording to OCHA, most of these
rockets were fired indiscriminately and they fellopen areas or were intercepted by the
Iron Dome Systef. According to a media report of 26 August, the@dssam Brigades
stated that they had targeted the IDF’s chief affsBenny Gantz, in Nahal Oz on Friday

[N

1 wo10

WO040; see also: http://mfa.gov.il/MFA/ForeignPgliterrorism/Victims/Pages/Daniel-
Tragerman.aspx; and http://mfa.gov.il/MFA/Inter@atys/Issues/Pages/Letter-by-parents-of-Daniel-
Tregerman-to-UN-Secretary-General-Ban-Ki-moon-4-8eyter-2014.aspx ;

WO040

WO040; Another witness who works with trauma viaim Israel confirmed that many Israeli families
with children who live close to the Gaza Green Liemacuated the area during the 2014 hostilities.
Statement of W009 to the Col; see also
http://mfa.gov.il/MFA/ForeignPolicy/Terrorism/Viatis/Pages/Daniel-Tragerman.aspx ;
http://www.ynetnews.com/articles/0,7340,L-4563683@ml and Amnesty International submission
to the Col, p 16.

http://www.ynetnews.com/articles/0,7340,L-4563@83ntml

Amnesty International submission to the Col, phge

Statement of W040 to the Col

Statement of W009 to the Col
http://www.timesofisrael.com/four-year-old-boyikitl-in-mortar-attack-on-shaar-hanegev/
https://www.ochaopt.org/documents/ocha_opt_si26p08 2014.pdf, p.3
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22" August. The Al Qassam Brigades had received indtion that a convoy including a
senior Israeli officer would arrive and they bebehit would be Benny Gantz and therefore
directed mortar and rocket-propelled grenadeseatitba around the convbihe presence
presence of Benny Gantz at Nahal Oz during thelattaas confirmed and made public in
Israeli media reports on 23 AugdsAccording to a media article published on 24 Augus
Israeli security forces suspected that “Hamas haxegded in identifying in a few
incidents when and where VIP visits occur. On sgh&ich occasions, Hamas has launched
rockets and fired mortar shells on the southerrbKibim during these visits.Based on
the information available, the commission cannatlede that the intended target of the
tragic attack of 22 August on Kibbutz Nahal Oz whees IDF Chief of Staff.

79. 26 August mortar attack on Kibbutz Nirim: On 26 August, Ze'ev Etzion and
Shahar Melamed were killed by a mortar as theyl tiderepair the electricity lines that had
been damaged by Palestinian projectiles earliéhérday in Kibbutz Nirim, Eshkol region.
While three other people suffered minor injurieshia attack Gad Yarkoni, who travelled
to Geneva to speak to the commission, had to hatleHis legs amputated as a result of his
injuries® He saw his two colleagues lying close by andizedlthat his legs were severely
injured when the alarm went off again and he cautd move. It was not possible to
evacuate him immediately by helicopter becausestiadling continued despite the agreed
ceasefire. He said he was flown to a hospital Hicdyeter and when he woke up there 13
days later, he was told that he had lost both i&gse Al Qassam Brigades announced that
they had targeted Kibbutz Nirim and various ottnmunities in the vicinity of Gaza with
107 mm mortars on the day of the attadihe type of weapon used was consistent with the
the testimony of kibbutz residerits.

80. Residents of the kibbutz struggled to cope whith fear resulting from the loss of
two community members, both of whom were said teehdeen key figures in the
community? One witness gave an account of the trauma expexieby the residents of the
the kibbutz during the summer as 150 mortars leitatiea, despite the apparent absence of
an IDF military base in the vicinity. He also sdlittre had been no military activity in the
area for two days prior to the atta@ddowever, another witness told the commission that
tanks were deployed in the fields near the kiblattthe time of the attack, although there
were fewer than during the ground invasion bec#usdDF had already pulled out several
units by 26 August' This witness’s house was also hit by a mortar hat tlay, which
caused significant damage to the walls, the windamd the air conditioning system. This

N
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Ajnad NewsQassam emphasizes target Gantz on Gaza Border
http://ajnad-news.com/site/ajnad/details.aspritde 19178

Times of Israel, IDF chief was at Kibbutz Nahal Wizen mortar shell there killed Daniel Tragerman,
23 August 2014. http://www.timesofisrael.com/livegl entry/idf-chief-was-at-kibbutz-nahal-oz-
when-mortar-shell-there-killed-daniel-tragerman/

Amos Harel and Gili Cohensrael Assess: Hamas is launching rockets on thighsduring VIP

visit's, Haaretz, 24 August 2014. http://www.haaretz.fwilvs/politics/.premium-1.2413881

WO074, see also http://www.timesofisrael.com/kitbotember-killed-by-mortar-shell-laid-to-rest/
WO074, Gad Yarkoni on 15 January 2015

Statement of W074 to the Col

https://twitter.com/qassam_arabicl/status/50418684048898; see also:
http://www.timesofisrael.com/kibbutz-member-killeg-mortar-shell-laid-to-rest/ and
http://www.haaretz.com/news/diplomacy-defense/17812

See Amnesty International submission to the Col

WO074; W269; see also: http://www.timesofisrael.dabbutz-member-killed-by-mortar-shell-laid-to-
rest/
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witness claimed that the mortar attacks reflectestrategy by Hamas to target Israeli
civilians living close to Gaza, once the Palestinegmed groups realized that the Iron
Dome defense system was more effective in largiesciin the north. The witness

confirmed that a quarter of the 400-strong popoitatf the kibbutz had been evacuated
throughout the conflict to locations in the noritihe evacuation, the third of its kind since
2008, was conducted according to the kibbutz's gemey plan, and was not orchestrated
by the Israeli Government.

81. Eshkol Kindergarten: On 21 August at 10 a.m., a number of mortars thpéar to
have been fired from Gaza hit a kindergarten inkBgHocated about 2 km from the Green
Line, severely injuring one person.

82.  An eyewitness, Jehan Berman, told the commmgséiat he and his wife had gone to
the kindergarten to celebrate the birthday of tBepear-old son. They first heard an alarm,
followed by the sound of mortars five seconds lafEney moved inside the building where
17 children and 3 female guards were present. A firortar hit, then two minutes later, a
series of mortar strikes followed.

83.  “We counted 13 mortars in total. One of the ta¥ hit a tree next to the school

and, since it exploded in the air, all the debal fowards the ground, crossed the window,
crossed my upper left shoulder and then landedhenwtall, at 15 cm from my wife. The
debris fractured the scapula in 5 pieces, destrojedcartilage and touched the lung as
well. | fell on the ground and started screamingdagse | was in so much pain, although |
did not lose consciousness. | felt a massive paimy left hand. The ambulance arrived
soon after. [...Later, in the hospital] | realisedwducky | was after | was informed that
the debris travelled at just 2cm from a major aytén my heart. So I'm happy to be be
alive today. | am recovering from this nightmare the road is long. My movements are
extremely limited and | undergo daily physiotheragegsions. [...] My aim now is to tell

everyone what happened and to say that this needsop. In Eshkol living under the

constant threat from Hamas is a real sufferirig.”

Factual assessment

84. According to the Government of Israel, appratisly 4,000 of the 4,500 rockets
and mortars fired by Palestinian armed groups, winexted at Israeli cities, towns and
residential communities; 250 landed accidentallgara; and the rest were directed at IDF
troops in Gaza.

85.  The authorities in Gaza assured the commigsianPalestinian armed groups did
not target civilians and complied with internatibl@manitarian law, and that any such
action was not deliberate. They maintained thaefiian rockets are ‘primitive’ and not
very technologically advanced but nevertheles$abions attempted to direct their rockets
at military targets in Israél.

86. The commission requested detailed informatromfthe Government of Israel on
where the rockets and mortars fired by Palestiatamed groups in Gaza actually landed so
as to make a more detailed assessment of the pimpaf cases in which they were
directed at densely populated areas in Israel. ttinfately, the Government of Israel did

1 wo41

Israel, , Ministry of Foreign Affairdlamas Violations of the Lawy.1. Available at
http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza20P4fes/2014-Gaza-Conflict-Factual-and-Legal-
Aspects.aspx, accessed on 30 May 2015.

3 Interview with Ghazi Hamad
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not provide a response, which made it difficult foe commission to determine the extent
to which attacks directed at the civilian populatio Israel.

87. A letter was sent to the State of Palestin@iesting information on the objective
and targets of the rocket and mortar firing, aslaslinformation on the type of rockets
used by Palestinian armed groups in Gaza. A sinldtter was sent to Hamas. The
commission did not receive a response to thesefsperjuests for information.

88. The commission notes that a number of mililjectives are located in various

parts of Israel, in some cases in the immediatimitycof built up areas such as the Hatzor
airbase, or in the case of the IDF Headquarterhammidst of a densely populated area. In
addition, during the escalation of hostilities, thember of IDF positions in the south of

Israel around Gaza, sometimes close to civilianroamities, was higher than usual, as this
area \llvas used to position artillery and as a stagiound for the IDF ground operation in

Gaza.

89. Several statements were made by armed grodjsiimg that in some cases, they
intended to target military objectives in IsraebrHnstance, in a press conference the
spokesperson of the National Resistance Brigadésaza said that the groups had fired
projectiles towards “military positions along theaza border® The examination of
messages posted between 3 and 26 August 2014 andffecial English twitter account of
the Al Qassam Brigades clearly distinguishes betvattacks directed at Israeli cities and
attacks targeting military objectives in Isrdel.

90. However, in the vast majority of individual ket and mortar attacks, the
commission does not have information on the intdnidegets, but notes that Palestinian
armed groups announced that they intended to aftagkilation centres in Isrdeand
declared responsibility for launches directed &edént places in IsraélFor instance, on 7
July a communiqué of the Al Qassam Brigades stat®lelling military bases ‘Nitifot,
Ofokeem, Ashdod & Asgalan’ with (35) missilesWith regard to this statement the
commission notes that it appears that the Al QasBagades intended to target Israeli
towns but decided to characterise them as milibases. On 3 August 2014, the Al Qassam
Brigades issued a statement confirming their imb@nto target Israeli civilians in response
to Israel’s “targeting of Palestinian civilianstimeir homes and shelter§®n 8 August, Al
Qassam Brigades tweeted, “All Zionist cities wid targeted daily until all of our demands
are met.® In an Al Jazeera news report a member of the As@a Brigades mortar unit,
allegedly deployed along the Green Line in Khuzd&glared that from their location they
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Amnesty International nlawful and deadly. Rocket and Mortar Attacks bieB@nian Armed
Groups during the 2014 Gaza/lsrael Conflitarch 2015, pp, 16-17.

Al Watan Voice|n a press conference for the National ResistanégaBes in Gaza: During the
war, we launched 748 missiles and killed eight Isrs@ldiers 27 August 2014.
http://www.alwatanvoice.com/arabic/news/2014/0832646.html

@Qassam_English, account currently suspendedn§iance on 25 August two tweets mention
attacks on military bases: “Al-Qassam Brigades fBedortars at a military base east of Nirim in
response to Israel's attacks on Gaza, PalestinéXl-@Qassam Brigades fired 2 mortars at military
base zZikim in response to Israel's attacks on QRal@stine”
https://twitter.com/qassamenglish/status/49777682823361
;http://www.ohchr.org/Documents/Countries/PS/A.HRC3R8Add. 1.doc
www.saraya.ps/index.php?act=Show&id=36899, wwvassam.ps/arabic/#i—saY! ;
http://www.qassam.ps/statement-1506-
Al_Qassam_Brigades_retaliate_with_35_missiles_oaelsmilitary_bases.html
https://cintayati.files.wordpress.com/2014/08/asspm-no-life-is-more-precious-than-the-lives-of-
our-people-3-aug-statement.jpg

@qassamenglish, 8 August 2014. Account currentpsnded
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had attacked several “settlements and military entrations.* During a press conference
the spokesperson of the National Resistance Brigatéaza stated that the groups had
fired projectiles towards “Israeli towns and setténts.? In addition, maps of some of the
areas neighbouring Gaza showing the impact poiht®akets and mortars provided in
documentation made available by Israel, appeardicate a concentration of impact points
around built up areas close to the Green Eine.

91. Mortar fire by the Palestinian armed groupseapp to have often been aimed at
specific targets and is more precise than the teckethe armed groups’ arseflaln
numerous cases mortars fired by Palestinian armedpg targeted IDF forcésWhile
some of these attacks were directed at IDF troogisé Gaz4, a number of mortar attacks
attacks were directed at IDF positions and troapceatrations inside Israel in the vicinity
of the Gaza Strip. For instance, on 16 July 2018 H3sembly zones close to the Erez
crossing were targeted, resulting in the death oivdian who was distributing food to
soldiers’ The IDF acknowledges that approximately 10 IDFi&sk were killed along the
Green Line seemingly in Israel, in the course otimber of attacks during which mortars
appear to have been fired at IDF for&es.

92. In a few instances it appears that Palestiaiamed groups in Gaza attempted to
warn civilians in Israel of attacks that might atfehem. For example, according to
information provided by the Ministry of Foreign Affs of the State of Palestine, on 12
July 2014 an armed group in Gaza announced in At Hebrew that it would carry out
an attack on Tel Aviv and specified the time atakhthe attack was to take plac@n
another occasion, according to media reports, th@assam Brigades issued a warning to
airlines not to fly to Ben-Gurion airport as it siered the airport to include a military
base'® On 20 August 2014, the Al Qassam Brigades, throaigitess release issued in
English, once again warned international airlinesto fly into Tel Aviv starting from the
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Al-Jazeera, report of 6 August 2014. ReproduceMBMRI TV, available at:
http://www.memritv.org/clip/en/0/0/0/0/239/0/440¢hh

Al Watan VoiceIn a press conference for the National Resistanégafles in Gaza: During the
war, we launched 748 missiles and killed eight Isrs@ldiers 27 August 2014.
http://www.alwatanvoice.com/arabic/news/2014/08838646.html

Israel, Ministry of Foreign Affairsiiamas Violations of the Lgyp.8. See als®he Threat to Israel's
Civilian Population and Civil Defence Measurgs 16. Available at
http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza20P4ges/2014-Gaza-Conflict-Factual-and-Legal-
Aspects.aspx. Accessed on 30 May 2015

Gaza Conflict Task Force commissioned by the Jelmistitute for National Security Affairs
(JINSA), 2014 Gaza War Assessment: The New Face of CoRféport of March 2015, p. 40.
Gaza Conflict Task Force commissioned by the Jelmistitute for National Security Affairs
(JINSA), 2014 Gaza War Assessment: The New Face of CoRfport of March 2015, p. 40.
Israel, Ministry of Foreign Affaird,.egal Aspects: Hamas Violations of the L.@wl. Available at
http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza20P4ges/2014-Gaza-Conflict-Factual-and-Legal-
Aspects.aspx. Accessed on 30 May 2015

See website of the Israeli Prime Minister’s Office
http://www.pmo.gov.il/English/Terrorinjured/PagesdrorHanin.aspx, or the website of the Israeli
Ministry of Foreign Affairs: http://mfa.gov.il/MFAForeignPolicy/Terrorism/Victims/Pages/Dror-
Hanin.aspx

IDF, Fallen Soldiers of Operation Protective Edgptps://www.idfblog.com/blog/2014/07/19/fallen-
soldiers-operation-protective-edge/

Response of the State of Palestine. Israel, MjniftForeign AffairsHamas Violations of the Law
footnote 18. Available at http://mfa.gov.il/MFA/RagnPolicy/lsraelGaza2014/Pages/2014-Gaza-
Conflict-Factual-and-Legal-Aspects.aspx. Accesse@8®NMay 2015

Reuters, Hamas wing says it will target Israel'smaaiport, 11 July 2014. Available at:
http://in.reuters.com/article/2014/07/11/palestisiasrael-airport-idINKBNOFG0S620140711

27



A/HRC/29/CRP.4

28

following morning, and asked residents of commaesitiocated in the vicinity of Gaza to
avoid returning home, or to remain inside shelters.

Legal analysis

93. Palestinian armed groups appear to have prdwadeance warning in a very few
instances before launching attacks that may halledkisraeli civilians. In particular the
commission notes that a warning was issued on 2fust2014 through a press statement
of the Al Qassam Brigades instructing residentsafimunities located in the vicinity of
Gaza to avoid returning home, or to remain insiteltsrs until further notide This
preceded the increased firing of mortars towar@satteas in the Gaza “envelope” during
the last week of the confliét.

94.  The customary rule of international humanitariaw reflected in article 57(3) of
Additional Protocol [} provides that “effective advance warning shallgieen of attacks
which may affect the civilian population, unlesscaimstances do not permit.” While the
obligation to provide warnings is not absolute @aample if the element of surprise or the
speed of response are essential in the attack)wanying issued must be effective. While
international humanitarian law does not specify wttee required elements are for a
warning to be considered effective, the commissimmsiders that two of the main
requirements are (1) that the warning is crafted way that will be understood by those to
whom it is addressed; and (2) that the warning lmamacted upon, meaning that what the
warning requires can be realistically complied with

95. With regards to the instances of warnings meeti above, regardless of the
legality of the attacks with which they are asstatait appears that they were of a nature
that could be acted upon. Airlines were warneddwaace of the possible targeting of the
airport, providing them with the time to susperights. Warning civilians in Tel Aviv that

a rocket would be fired in the direction of theycitt 9 p.m. provided the opportunity for
residents to seek shelter. Warning civilians toceaée communities located in the vicinity
of the Green Line could also realistically be actggbn because -- unlike in Gaza --
residents could flee to other areas of Israel éegsed to threats, in great part due to the
existence of the Iron Dome system. The main conoegarding the effectiveness of these
warnings is whether they fulfilled the first reqerinent of being understood. Indeed, this
presupposes that those to whom the warning is asedeactually received it. It appears
that the warnings were issued through the Inteamet press statements. While in some
cases, the warnings or certain parts were repticatehe media, it is not clear that the
methods of transmission used could ensure thatréeghed the intended public. However,
it is also not clear what other methods of transngjtthe warnings were available to armed
groups in Gaza.

96. The issuing of warnings is only one of the prgmnary measures described in
article 57 of Additional Protocol |. Regardlesstioéir effectiveness, the fact that warnings
were issued does not relieve the attacking partythef other specific precautionary

measures mentioned in article 57. The general afidig to take constant care to spare the

1

2

4

http://www.qassam.ps/statement-1509-

Press_Release_of Abu_Obeida_Al_Qassam_spokespénsion.h
http://www.qassam.ps/statement-1509-

Press_Release_of Abu_Obeida_Al_Qassam_spokespénsion.h

See also the graph on page 5 State of |9szekl’'s Objectives and Phases of the 2014 Gaza
Conflict. Available at:
http://mfa.gov.il/ProtectiveEdge/Documents/ObjeetivPhases_Operation.pdf.

Accessed on 30 May 2015

ICRC, Database on customary international humanitariaw |Rule 20
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civilian population and objects remains valid ttghaut the attack, even if specific
precautionary measures such as warnings have bggemented. Article 57(5) clearly
establishes that the adoption of precautions do¢snodify the prohibition of attacking
civilians and civilian objects or of launching isdiiminate attacks.

97. The majority of projectiles fired by Palestmiarmed groups consisted of rockets
that at best were equipped with only rudimentangauoice systems and in the vast majority
of cases had none at all. The ICRC Commentary adiitiddal Protocol | describes “long-
range missiles which cannot be aimed exactly abtljective” as the primary example of
means of combat which cannot be directed at a fpenilitary objectivel The rockets
available to armed groups in Gaza are unguidediraturate. Estimates, confirmed by
the commission, indicate that the Fafra®d similar J-80 and M-75 rockets can land as far
as 3 km from any intended target. The longer rangkets, such as the R-160, can land as
far as 6 km away from the target because their racgudecreases with rangeSuch
rockets cannot be directed at a specific militaljeotive and therefore strikes employing
these weapons constitute indiscriminate attacksalation of the customary rule reflected
in article 51(4) of Additional Protocol “I.The limitations of the military arsenals of
Palestinian armed groups was advancasia reason for their failure to attack precisely
military targets. The military capacity of the pest to a conflict is irrelevant to their
obligation to respect the prohibition against iediminate attacks.

98. While the commission cannot know what the ideshtarget of each rocket attack
was, statements made by Palestinian armed groughsragard to the firing of rockets
indicate intent to direct those attacks againstliains. In addition, international tribunals
have ruled that in certain circumstances, indisicrate attacks may qualify as direct attacks
against civiliang. The launching of rockets by Palestinian armed gsomay therefore
amount to war crimes.

99. The impossibility for Palestinian armed groupsdirect rockets towards military
objectives raises the question as to what milidyantage the Palestinian armed groups
could expect to obtain from launching these rock&isen the apparent absence of any
possible military advantage, and statements bysEaign armed groups that they intended
to hit Israeli cities, the commission cannot exelutie possibility that the indiscriminate
rocket attacks may constitute acts of violence whopsmary purpose is to spread terror
amongst the civilian population, in violation oktlustomary rule reflected in article 51(2)
of Additional Protocol | and article 13(2) of Adigihal Protocol 1

100. The commission cannot know what the intendedets of the different mortar
attacks were because of the IDF military manoeuaras the presence of numerous IDF

ICRC Commentary on Additional Protocol I, p. 621, pa&@68

Army RecognitionFadjr-5 333mm Multiple rocket launcher systdndicating that the Fajr-5 has a
circular error of probability of 4 per cent.

Amnesty InternationalJnlawful and deadly. Rocket and Mortar Attacks bieB@nian Armed
Groups during the 2014 Gaza/lsrael Conflitarch 2015, p.10.

ICRC, Database on customary international humanitariaw, Rule 12

Interview with Ghazi Hamad

International Criminal Tribunal for the former Ywsglavia,Prosecutor v. Galicgase No. IT-98-29-T,
Judgement, 5 December 2003, para. 57.

Article 8, Rome Statute of the ICC.

ICRC, Database on customary international humanitariaw |Rule 2. While not listed as a war
crime in the Rome Statute of the ICC, the Appeals Cleammbthe ICTY found that “customary
international law imposed individual criminal lidibj for violations of the prohibition of terror
against the civilian populationProsecutor v. Galicgase No. IT-98-29-A, Judgement, 30 November
2006.
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positions and bases in Israel in the vicinity oé t&reen Line during the hostilities.
However, statements on unofficial twitter accouafgparently related to Al Qassam
Brigades, as well as statements by members of agrags in television news repotts,
indicate in some cases, their intent to strike teni objectives, whereas other statements
clearly spell out the intent to target civilian comnities?

101. As mortars can be directed at a specific targgney were used to target civilians or
civilian objects this would be a violation of thenziple of distinction and would qualify as
a direct attack against the civilian population #metefore amount to a war crinde.

102. Inthe cases in which attacks were directedilitary objectives located amidst or in
close vicinity to civilians or civilian objects, ntars are not the most appropriate weapon.
The imprecise nature of mortars makes it diffidatt an attacking party using this weapon
in an area in which there is a concentration ofliaivs to distinguish between civilians and
civilian objects and the military objective of th#&tack, and to limit its effects as required
by international humanitarian law. Therefore, thtee wf such weapons with wide area
effects by Palestinian armed groups against tatgeséted in Israeli towns and villages, and
the possible indiscriminate effects, are likelyctmstitute a violation of the prohibition of
indiscriminate attacks.

103. The use of mortars against military objectilested in populated areas also raises
concerns with regard to the principle of precauiivmttack. Indeed parties to the conflict
must take all feasible precautions in the choicevefpons with a view to avoiding or at
least to minimizing incidental civilian loss ofédif

Tunnels

104. “All the time | was living in fear. So if my husizhforgot to lock a door or window |
was hysterical that someone would come in and tadee of the children. Eventually we
decided to move”

Israeli mother

105. According to the IDF, they discovered 32 tusng&4 of which extended beyond the
Green Line into Isra€l.The tunnels have been described by an IDF engiasewide
tunnels, in which a man can walk upright, dug ddéemeath the surface with sides
reinforced by layers of concrete and with intero@nmunication system8In one tunnel,
three motorcycles were allegedly found by the IDiRe witness who had seen one of the
decommissioned tunnels said she was, “struck byctimplexity of the tunnel and how
well-built it was with a solid cement structure amélll electricity grid.®

1

5

Al-Jazeera, report of 6 August 2014. ReproduceMBMRI TV, available at:
http://www.memritv.org/clip/en/0/0/0/0/239/0/440¢hh

@Qassam_English

Rome Statue, article 8

Article 51(4) Additional Protocol I. ICRM@atabase on customary international humanitariaw,la
Rule 11

Article 57 Additional Protocol I. ICRMatabase on customary international humanitariaw,|&ule
17

5 w040

IDF: Operation Protective Edge by the Numbersvatw.idfblog.com/blog/2014/08/05/operation-
protective-edge-numbers/

Daniel Rubensteirjamas Tunnel Network: A Massacre in Making, Jerusalem Center for Public
Affairs. http://jcpa.org/hamas-tunnel-network/
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106. The discovery of these tunnels and their ysedestinian armed groups during the
hostilities caused great anxiety among Israeli tha tunnels might be used to attack
civilians. One witness told the commission, “Whe's iquiet we get even more afraid
because we don’'t know what things can come frongtbend. Since April, everyone was
afraid and uncomfortable about the tunnels.” Anothigness said, “There was a tunnel just
behind the greenhouses. In a way, they are morg g8tan rockets because with the tunnels
there’s no chance of being warned. Some peopletietrtheir children go outsidé.”

107. Official Israeli sources describe “cross-bordennel attacks” as one of “two
primary means to target Israeli civiliahexplaining that, “Hamas placed tunnel openings
close to residential communities in Israel”. Thepyded four examples of incidents in
which members of Palestinian armed groups ememed funnel exits located between 1.1
and 4.7 km from civilian homes. According to thenlidtry of Foreign Affairs, in all these
cases the members of armed groups encounteredrtdpst “obstructing their ability to
carry out attacks against civiliang.”

108. The commission cannot conclusively determime intent of Palestinian armed
groups with regard to the construction and uséne$é tunnels. However, the commission
observes that during the period under examinatioatunnels were only used to conduct
attacks directed at IDF positions in Israel in theinity of the Green Line, which are
legitimate military targets. A resident of a kibbubcated 1.7 km from Gaza told the
commission, “We hear that tunnels are mostly tomhaoldiers but that doesn’t stop
families from being afraid®. Another witness explained how he had not beenveallh even
even as an Israeli journalist following soldies,go into a tunnel as it was too dangerous,
“because every tunnel has not one exit in andtbat;, have multiple hatches for Hamas to
be able to surprise soldiers.”

109. The UN Secretary-General, briefing the Seg@uncil following his visit to Israel
and the OPT, which included a visit to a tunneltbay Palestinian armed groups, stated, “I
fully understand the security threat to Israel frmukets above and tunnels below. At the
same time, the scale of the destruction in Gazddfladeep questions about proportionality
and the need for accountabilit§.”

Air strikes on residential buildings in Gaza

110. “I was sitting with my family by the table, reattybreak the fast. Suddenly we were
sucked into the ground. Later that evening, | wogeén the hospital and was told that my
wife and children had died”.

“This war was different from previous wars, espdgifor women. Civilians were attacked
particularly in their homes. The home is the domainthe women [...]. Women are
dependent on the home for their purpose and existéFhey are the primary caretakers of
the home and responsible for raising the childfen,cooking, cleaning, clothing. Without

WO010

Israel, Ministry of Foreign Affairtlamas Violations of the Lay, 1. Available at
http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza20P4fes/2014-Gaza-Conflict-Factual-and-Legal-
Aspects.aspx. Accessed on 30 May 2015.

Israel, Ministry of Foreign Affairélamas Violations of the Lay.12. Available at
http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza20P&ges/2014-Gaza-Conflict-Factual-and-Legal-
Aspects.aspx. Accessed on 30 May 2015.

WO006

Or Heller W072,

October 2014; at: http://www.un.org/sg/stateméemdex.asp?nid=8120

WO013.
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this habitat the women lose their sense of purpasd,their sense of control. The outside
realm, the public, is the man’s sphere.”

111. The IDF carried out more than 6 000 airstrikeGaza during the 2014 Operatipn
from the first day throughout the Operation. Thiessuded targeted attacks on residential
and other buildings. As a result, according to Béffice for the Coordination of
Humanitarian Affairs (OCHA), during the 2014 haosils, 142 Palestinian families had
three or more members killed in the same incideving to the destruction of residential
buildings, for a total of 742 fataliti€sAn even higher figure is reported by some non-
governmental organizations, which speak of 1066 f@eadncluding 370 children and 241
women, killed inside their homédn addition, IDF air strikes destroyed — in whalein
part — a significant number of houses.

112. The commission examined in detail 15 strikegeasidential buildings in the Gaza
Strip in which a total of 216 people were killed¢luding 115 children and 50 women. The
commission conducted 37 interviews, reviewed canfithl submissions from a variety of
stakeholders, governmental and non-governmental, emnsulted publicly available
information. These include photos, satellite imggand video materials. All available
materials relating to each incident were reviewgd lmilitary expert to determine the type
of weapons most likely to have been used. The sisgat included matching testimony of
witnesses to a variety of indicators, such as pragghs of injuries to persons, damage to
buildings and surroundings, and remnants of weapons

113. Homes and buildings destroyed as a resul@fitr-land operation into Shuja’iya,
Khuza’'a and Rafah (often due to tank or artillengls) are discussed in the chapter on
ground operations (V.A.3). The present chapterefioee focuses on those residential
buildings that were struck by what appears to Hmen targeted air strikes.

114. By letter dated 10 February, the commissiokedsthe Israeli authorities for
information “on several general issues and...clamythe factual circumstances of specific
incidents”. The commission specifically inquirecbab13 out of the 15 incidents examined
in this chapter as well as the strikes on high bisi#dings in late August 2014. Israel was
asked to explain the specific contribution of edchiding to the military actions of the
Palestinian armed groups and how its destructipresented a military advantage for the
IDF; what were the ranks and combat functions ofmimers of armed groups if they were
the target of the attack; what precautionary messsuncluding warnings and the choice of
weapons, were employed; what was the number ofitfesaresulting from each of the

W233.

Israel, Ministry of Foreign Affairs]DF Conduct of Operations during the 2014 Gaza Conffi. 38
available at: http://mfa.gov.il/ProtectiveEdge/Downts/IDFConduct.pdf, accessed on 30 May 2015.
OCHA, Fragmented Lives, Humanitarian Overview 2(4rch 2015, p. 6..

Al Mezan Center for Human Rights, Lawyers for P@hésn Human Rights (LPHR), 22 May 2015
up-date to a complaint submitted concerning laggesdestruction and damage to family houses in
the Gaza Strip with associated profound loss efdifid injury to Palestinian residents, during Iksae
military operation between 7 July 2014 and 26 Aa@@d 4, 30 September 2014, original complaint
available at: http://Iphr.org.uk/legal-projects/gegccountability-project/; Physicians for Human
Rights comes to a similar conclusion on the basthaif interviews with injured persons. Physicians
for Human Rights, Findings of an Independent Medi@alt-Finding Mission, Gaza 2014, p. 36. At
https://gazahealthattack.files.wordpress.com/2Q§Axareport_eng.pdf. From now on referred to as
Physicians for Human Rights, Findings of an Indepehdedical Fact-Finding Mission, Gaza 2014.
UNITAR-UNOSAT speaks about “wide-spread destruttigee: Impact of the 2014 Conflict in the
Gaza Strip. UNOSAT Satellite Derived Geospatial ixsia, 2014, p. 11. At:
https://unosat.web.cern.ch/unosat/unitar/publicetfidNOSAT_GAZA_REPORT_OCT2014_ WEB.
pdf.
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incidents; and whether any investigations had beiated in relation to these strikes. No
response was received from the Government of Isfderefore, to the extent possible, the
commission assessed materials that are in thecpdbinain. In particular, Israel published
information on 8 attacks on homes that were exasnimethe General Staff Mechanism for
Fact-Finding Assessments (FFAM) and the MilitarywAdate General (MAG), 3 of which
are discussed in the present chdptéhe MAG’s findings are referred to in the relevan
sections of the text.

Airstrikes on buildings

Al Hajj family home and neighbouring houses:

115. On 10 July 2014 at around 2 a.m., the housdatfmoud Al Hajj in Khan Younis
was bombed, and all 8 members of the Al Hajj fampyesent were killed, including 2
children and 3 women. The bombing completely dgstlothe house and damaged
neighbouring houses of other members of the Al F&ajjily, as well as the houses of the
Al Athamna, Abu Libda and Shakshak familfesccording to the witnesses interviewed by
the commission, 20 people were injuteiticluding 7 women and 4 children. The injured
included at least 7 Al Athamna family members, 8Hulbi family members, and 2 Abu
Libda family members.

116. The Al Hajj house was a two-storey buildingl®5 nf. Photos reviewed by the
commission show the complete destruction of theshoand considerable damage to
surrounding buildinds On the basis of the available materials, whidfuide testimonies
and pictures of the site and of remnants of weapthes commission considers that the
weapon used was most likely a Joint Direct Attacknition (JDAM)-guided bomb, either
a GBU Mk 82 (500Ibs) or GBU Mk 83 (1000Ibs).

117. The commission interviewed two witnesses wieoewn neighbouring houses at the
time of the attack. One, a member of the Al Hajpilg who lived about 50 metres south of
the house, recounted that he heard sounds frorare pfollowed by a large blast at 1.30
a.m. A second blast followed a few seconds fatbattering the doors and windows of the
witness’ own housélhe witness went outside and saw people headinf tmhis sister’s
house. When he arrived at the attacked houseabeshocked to see the Mahmoud Al Hajj
family home completely destroyed, with all membefghe family killed and covered by
rubble and dus#ccording to the witnesses, twenty neighbouringgesy including those
of the Abu Libda and Shakshak families were pdytidestroyed by the attackWhile 6
bodies were identified when pulled out from benedhth rubble, the remains of 2 of the

1
2

One of them, Shuja’iya market, is discussed irptdraV.A.3 on ground operations.
WO078 and WO77. See Al Wattan News,

-G 30 leas 31l 8 sl oo 55 "z lall" 5 ae sl " h 5" J Gala | 15 July 2015

3

and Gaza TV]0, »ad Gl 090 salaiaa gls0¢ S5 July 2014, at .
WO078 and W077. B'Tselem, Black Flag, January
2015.http://www.btselem.org/gaza_strip/2015_blaleg/al_haj_family

4 Palestinian Center for Human Rights (PCHR) reportmji@ed.

WO078 and W077. PCHR submission including list aspas killed and injured during the incident.
B'Tselem, Black Flag, January 2015.

See photos on B'Tselem, Bombing of al-Haj home, K¥anis, 28 January 2015, at:
http://www.btselem.org/gaza_strip/2015_black_fladiaj_family and PCHR submission including
pictures of the site and of the remnants of weaparesving of the site and affidavits from witnesses
PCHR submission.

WO078.

WOQ78.
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children were completely obliterated as a resulttfié blast The witness told the
commission:

“It was difficult to reach the victims because ti@use was totally destroyed. So, with a few
other men, | kept looking for survivors. | found sigter who was thrown to what used to
be the street outside her house. When | pulledohéshe was unconscious and her right
leg was amputated. Another man helped me and weheoto the hospital in a private
car. There the doctors tried to save her life the died aged 552

118. The commission also spoke to another witnesa the Al Athamna family, whose
house is located across the street from the Al faajily home and also sustained damage.
He was at home during the attack and describedealfall” from the direction of the west
hitting the house of the Al Hajj family, causingoemous destruction to it and to the
adjacent houses of several Al Athamna family memb8&everal of his own relatives were
were injured; the wife of his brother Mahmoud, Rafd Athamna, aged 29, was pulled out
alive from the rubble after half an hour, but slevnsuffers from amnesia and cannot
recognize anyone from her famfly.

119. Both witnesses indicated that the Al Hajj lowas situated in a residential area,
free from any military activity and that there hiagen no “roof-knock” warning. One of
them said that about one week after the attackhenAM Hajj house, other houses in the
vicinity were targeted but in those cases the fasihad been warned by phone calls of an
imminent attack. According to the Intelligence and Terrorism Infation Centre, one of
the persons killed on 10 July 2015 was a memb#reofAl Qassam Brigadés

120. The commission cannot determine with certaimhether or not a warning was
issued, because all the people inside the housegdine attack were killed.

(i) Al Qassas family building

121. On 21 July at around 4.30 p.m., two IDF méssibunched from the air hit the top
floor of the Al Qassas family five-storey buildikgling 9 people including 6 children and
3 women, one of them pregnant. Another 10 peopke wgured including 8 children and 1
woman. The youngest injured child was a baby whatesied burns to the faée.
122. The Al Qassas house is located in the Shajaigighbourhood, close to the Al
Jamal Abdel Naser street and the Al Tayam squareghé\ time of the attack about 41
persons resided in the building. In addition tof@sily members who habitually lived in
the building, another 17 relatives were stayingrghkaving fled their homes in the al
Zeitoun and Shuja'iya neighbourhoods after the tidfributed leaflets warning residents
to leave® The top floor was the home of Yasser Al Qassasptegnant wife Somaya, and

1 wo7s.

2 W078.

¥ wo77.

4 Wo077

5 See para. 235

j w078

Intelligence and Terrorism Information Center. Pnelary, partial examination of the names of
Palestinians killed in Operation Protective Eddg;Jaly 2014 at http://www.terrorism-
info.org.il/en/article/2070828 July 2014 , p. 1&t http://www.terrorism-
info.org.il/Data/articles/Art_20687/E_124 14B_473884.pdf

PCHR submission. See also B'Tselem, Black Flag, Jsragars.

B'Tselem, Black Flag: The Legal and Moral Implicaisoof the Policy of Attacking Residential
Buildings in the Gaza Strip Summer 2014, Januanb2ail
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their nine children. The family was preparing fbetftar meal, the breaking of the fast at
sunset, when the attack took pldce.

123. The commission spoke with two family memb&se of them, who was present at
the time of the attack, told the commission thattoale relatives were not actually in the
building at that time because they had rushededood Tower, about 300 metres away,
which had been struck a few minutes eafi&he witness, who stayed on the fourth floor,
said that shortly after the men had left, two nhésshit the fifth floor of the Al Qassas
building within an interval of a few minutes. Thanse witness indicated that he was not
aware that any advance warning had been givemother family member interviewed by
the commission arrived at the house to find thatthio daughters aged 13 and 14 had
died? According to information the commission receivéide people who were in the
stairway at the time of the attack were injured.

124. None of the information collected by the cossiun suggests that there was a
military target in the Al Qassas building. To datee IDF has not made statements
identifying the military objective of the strikepnhas it listed this incident among those
under investigation.

125. According to the commission’s assessment, nwed¢he basis of an analysis of
plans of the building and photos of the destroyastern part of the apartment and of the
walls of the northern part of the building with neamts of shrapn&lthe IDF appears to
have used Hellfire missiles. The method of the gutie’s entry into the building, its
trajectory, the small opening it created and tlestoéffect visible on the eastern side of the
building, along with the extensive shrapnel damalgeerved, are consistent with the use of
Hellfire Missiles.

(i) Al Najjar home

126. “I was staying on the first floor and | was thelprsurvivor from the first floor.
When the attack took place, | was knocked out.KHewp at about 6 or so, in the hospital,
and | later learnt that my sister, my mother andc¢hifdren had all died. Even many of my
relatives on the second floor had died. We all diet day, even those who survived.”
Witness interviewed by the commission
127. At 2.53 a.m. on 26 July, the Al Najjar famiipme in Khan Younis in southern
Gaza was bombetNineteen members of the same family, includingchildren and 5
http://www.btselem.org/download/201501_black_flagg.@df. From now on referred to as
B'Tselem, Black Flag, January 2015.

! w137,

2 W136.

3 W136. See also B'Tselem, Black Flag, January 2015.

4 W137.
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Photo of the scene of the incident with marks béwe people were killed and injured submitted by
PCHR ; Ann Paq photos on B'Tselem web-site:
http://www.btselem.org/download/201501_black_flagg.@df

PCHR submission.

These conclusions are based on witness statemm@thtsubmissions which include building plans,
photos of the site and of remnants of weapons.

W277.

Note that this case is different from the one draahby the Military Advocate General, which
discusses an incident that occurred on 29 July 20F Military Advocate General's (MAG):
Decisions of the IDF MAG Regarding Exceptional Ireits that Allegedly Occurred During
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women, were killed during the attatkThe youngest victim was an eight-month-old baby.
Five people present in the house sustained modanateritical injuries.

128. The commission spoke with four witnesses fts #itack, including three eye-
witnesses, who were all taken to the hospital afeds. One of them was a resident of
Jawar, located about 1 km from the Green Line. ®duly, the witness and his family had
fled from their own home because of intensifiedhfigg in the area and gone to his sister’s
house in Khan Younis. They had been at his sisterisse for one week at the time of the
attack.® The witnesses concurred that the strike took ptac253 a.m. Two said that they
remember the precise time because it was only anfi@wates after they got up to have
suhhur the last meal of the day during Ramadan until hheaking of the fast in the
evening?

129. A fourth witness, who had been in a neighbmutiouse when the attack occurred,
said that he could not see anything because theitgiwas covered by a cloud of dust and
debris. People started walking to the house lookimgsurvivors but they realized that the
entire building had been destroyeds he was searching through the debris, the wdtnes
came across the bodies of many family members.ylawer in his family died with the
exception of one of his brothers. Many of the bediere unrecognizable when they were
pulled out of the rubbl&.

130. Two of the witnesses reported that there weas/arning, no “roof-knock” missile,
no phone calls, and no leaflets. According to themone in the family is affiliated with an
armed group.Another witness also denied that the house watinigosrmed activity or that
the attack had been preceded by warnings:

No militias or fighters walked into our home or gbtirefuge in our home. None of us were
fighting. We were not told that we would be attack@&/e all got up to do the suhhur and
nobody was expecting this. We did not have anyore&s believe this attack was going to
take place. No warning and no information was givEme attack came just like that. And |
am still trying to understand why, given that Itlafi of my family in this attack while all of
them were sleepiry.

131. Photos taken after the attack show a largercvenere the house had stood before.
The witness testimonies all describe immense datrast Destruction at such scale
appears to be the result of a large bomb, veryyliael 000Ib or 2000lb-bomb.

-
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Operation 'Protective Edge'- Update No. 4 of 11leR015; at http://www.law.idf.il/163-7353-
en/Patzar.aspx

W273.

PCHR: On the 19th Day of the Israeli Offensive oiz&26 July 2014 at:
http://www.pchrgaza.org/portal/en/index.php?optiomm_content&id=10539:0n-the-19th-day-of-
the-israeli-offensive-on-gaza-before-declaratiofiromanitarian-truce-israeli-forces-escalated-
attacks-against-palestinian-civilian20-members+oé-gamily-including-11-children-and-5-women-
killedisraeli-forces-attack-medical-cre&ltemid=192CHA, Occupied Palestinian Territory: see also
Gaza Emergency Situation Report (as of 26 July 203d0 hrs). At
http://www.ochaopt.org/documents/ocha_opt_sitrep 077 2014.pdf.

W277.

W 034 and W276.

WO034.

WO034.

W276 and WO034.

W277.

See e.g. Huffington Post, Shocking Photos of Detitn in Gaza as Thousands Return Home During
Truce, 26 July 2014. At http://www.huffingtonpostng/2014/07/26/gaza-destruction-
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Abu Jabr family home

132. On 29 July at 12.30 a.m., a bomb was launchnetthe Abu Jabr family home in the
Al Buraij refugee camp. Nineteen pedpieere killed and seven injured. Seventeen family
members inside the house died including 6 childxgad between one and four, and six
women, one of whom was pregnant. Two other people were visiting that evening with
a member of the Abu Jabr family were killed as Wellut of the 7 persons injured 3 were
children and 4 were womérThe house was completely destroyed as a resthiecdttack.
According to B'Tselem and witnesses interviewedthg commission, several different
parts of Al Buraij camp were attacked during thighn*

133. The Abu Jabr house is located on Abu Al Sa&Sitket in the Deir al Balah
Governorate in central Gaza Strip. The 1Zhouse had two floors and was comprised of
several apartments belonging to members of the Jabu family?

134. The commission interviewed a witness whodeefadnd uncles owned the building
and who arrived at the scene 15 minutes after ttzekd Upon arrival he followed the
traces of smoke and went in to look for his parehis brother and the rest of his family.
He described a 7-meter deep hole where the houdebéean, leaving only rubble and
cement blocks piled on top of each othdihe witness recounted how he began to search
for survivors and how he later found out that hasighter and wife were Kkilled in the
attack. What he saw was “beyond imagination”:

| found the decapitated bodies of my uncle and bwrgMy cousin was alive but died on
the way to hospital. Another cousin’s body was fbsliced in two. We had ten corpses in
the first ambulances. No other survivors were foynd After having removed the cement
| identified my cousin Dina’s body. What | withebsgas horrible. She was 9 months
pregnant and she had come from her home to hernpgirbouse to have her baby. We
could not imagine that she had passed away. Henath was ripped open and the unborn
baby was lying there with the skull shattered. Wptlsearching for other corpses and
founc{i3 my uncle’'s wife. We had great difficulty remg all the pieces of cement from her
body:

135. The witness managed to extract some of thaveus from the ruins. Most of the
family members’ bodies had been cut into piecepulverized by the attack. The injured
and dead were brought to Al Agsa hospital. Upoiivalrithe witness realized that some
family members were missing. He said that, to Inisvidledge, the area was residential and
inhabited mainly by women and children. He wasaware of the family’s having received
any warnings to evacuate. He said that at timeaghiiténts are warned by small rockets but
not his family? These accounts, including the absence of “rootkhawvarnings, are

1

photos_n_5623908.html; The Guardian: Gaza couetsdbt of war: 'Whole families smashed under
the rubble’; 15 August 2014. At: http://www.theglian.com/world/2014/aug/15/-sp-gaza-counts-
cost-of-war-whole-families-smashed-under-the-rubble

See also list at B'Tselem, Bombing of three housésnging to the Abu Jaber family in al-Bureij, at
http://www.btselem.org/gaza_strip/2015_black_flhg/gaber_family.

B'Tselem, Black Flag, January 2015.

PCHR submission. See also information available fBSiselem, Black Flag, January 2015.
Information on pregnant woman provided by W127.

W127.

W127. PCHR submission including building plans. BEsn describes it as consisting of two houses.
W127.

B'Tselem, Black Flag, January 2015.

W127.

W127.
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supported by interviews conducted by B'Tselem wittnesses who were present in the
proximity of the house during the attdck

136. Photos submitted to the commission by differssurces, including of children
showing one boy with fractures and serious shrapnel burn injuries, indicate that the
house was completely destroye@®n the basis of an analysis of pictures and testies,
the commission concluded that the house was mady lievelled by the impact of either a
GBU31 JDAM equipped 2000lb bomb or a GBU32 JDAMipgad 1000lb bomb.

Al Hallag and Ammar family homes

137. On 20 July 2014 at around 6.45 p.m., sevaralaanched projectiles hit the Al

Hallag family apartment in the Al Remal neighbowtm@f Gaza city, killing 7 members of
the Al Hallaq family, including 3 children (one ¢fiem a one month old baby) and 3
women (one of whom was pregnahfour children of the Ammar family who lived in the
apartment underneath were also kilfeBive Al Hallag family members were injured,
including one child.

138. The Al Hallag apartment was located on themsgdloor of the Cordoba tower,
Street one, in the western part of Gaza tifie building has 10 floors; 5 apartments on the
the first and second floors were totally or palyiaestroyed by three missilésAccording

to one of the witnesses, the third missile didexqtlode® The missile strikes resulted in the
the collapse of the eastern wall of the buildihg.

139. Twelve people were in the Al Hallaq apartregrthe time of the attack, including 9
family members who were taking shelter in the twaving fled their homes in other
neighbourhood®’ Another 12 persons were present in the Ammar fahdme®*

140. The commission spoke to two survivors from gieHallag family. One of them
said that, because of intensified shelling verylyetirat morning, his family had left the
Shuja‘iya neighbourhood along with many resideftthe area. At 7 a.m. the family had
moved to an apartment in the Al Remal neighbourhibad belonged to members of the
extended family. The apartment was located on ¢eersd floor in a nine-storey building,
in an area which the family perceived as the “dgftsce in Gaza” because it was far away
from the Green Lin&’

141. The eyewitness said that at 6.30 p.m. all #nbers of the family were at home,
preparing to break the Ramadan faathile the women were busy in the kitchen, the men

Haniya Abu Jaber, who was present in the houeedtme of the attack and Nihad Abu Jaber, who
was in the house next door. B'Tselem, Black Flagudan2015.

2 Submission from Ann Pag.

Watania Palestinian news agency footage showsitltins’ evacuation:
https://www.youtube.com/watch?v=ehd1kXdDtwo.

WO082. See also: Amnesty International, Familiedaurihe rubble, November 2014. At:
https://www.amnesty.org/en/documents/MDE15/032/2&i/4 From now on referred to as Amnesty
International, Families under the rubble, Novenii&t4.

PCHR submission.

PCHR submission.

WO082.

PCHR submission.

Amnesty International, Families under the rubbleyember 2014.

WO082. See also Amnesty International, Familiesenrtide rubble, November 2014.
Amnesty International, Families under the rubbleyember 2014.

WO081.

WO082.
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were watching television in the living room, andr@ were in the bedroom. Suddenly,
there was a loud explosion. The witness said tl@ntissile, which came from the eastern
side,first hit the room where the children were playiggusing a large hole of 2 meters
before it landed in the apartment below and kiltadee children in that apartmeht.
Information concerning the damage to the buildsigupported by photos submitted to the
commissiorf.

142. The second survivor confirmed that the farhdg moved to that apartment because
they considered the area to be the safest placgama, an assumption the family made
based on leaflets and phone calls received froaelist The withess explained that in the
first days of the conflict the family had receivestorded IDF voice messages on their
mobile phones directing them to move to the ceotr&aza. At the time of the attack, the

witness was watching television in the living roavhen at around 6.45 p.m. a missile

killed 7 of his family members. The witness theiedrto evacuate the 4 other survivors;

while he was walking down the stairs he heard arsg@xplosion in the apartment, which

he thought was the result of a second missile.

143. Neither eyewitness was aware of any warninmgs p the attack and they insisted
that there had been no military activity in theltimg. One witness said that this was the
first time the area was targeted during the militaperations in 2014 and that he did not
know the reason for the attack. He added that thReknal neighbourhood is known as
very peaceful and residentfalHe also said that the area is too far from Istaetlig
tunnels’ The same witness claimed that no family membeortgs to the “Palestinian
resistance®.

144. Inthe commission’s assessment, based ongramties of the site and of remnants of
weapons and on eyewitness testimony, the buildimgears to have been targeted by
precision guided AGM 114 Hellfire missiles. Thisap®n can be programmed to penetrate
a cement building before detonating and typicadlyses this kind of damage

(vi) Balatah home

145. ‘There were no warnings, no calls and no messagberahis the humanity? Where
is justice? And where is the United Nations whméant to protect peoples’ humanity?”
A witness interviewed by the commissfon
146. On 29 July at approximately 4 p’rthe house of the Balatah family in Hay Al
Qasasib Street in the Jabaliya refugee camp inhNB&za was struck. At the time of the
attack, Abdel Karim Balatah was hosting his enfamily as well as the family of his
brother Naim Balatah and his son NazaMin total, 17 people were in the hodselhe
attack resulted in the kiling of 11 members of tBalatah family, 5 of whom were

1 wo082.

2 PCHR submission.

% wo8z2.

4 wo81.

> W082.

® PCHR submission.

" This is consistent with findings by Amnesty Intational, Families under the rubble, November 2014.

8 w125,

9

Time varies between 3 and 4.30 p.m.; B'Tselem state.m. see: B'Tselem, Black Flag, January
2015. http://www.btselem.org/gaza_strip/2015_bldleky/balata_family

W125.

W124. See also B'Tselem, Black Flag, January 2015.
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children, including a one-year old bdpwnd 5 womeR.The Balatah family house and
several neighbouring houses were extensively dathagled 41 civilians, including 17
children and 5 women, were wounded.

147. The commission interviewed surviving membefstlee Balatah family who
witnessed the strikéThe survivors told the commission that, at theetiofi the attack, the
family had just finished a long meal in honour lod second day of the Eid, and most of the
family members were taking a nap. At least two i@ssstruck the Balatah family home in
the span of a few minutes.

148. One of the witnesses said that the soundlarfge explosion woke him up. He then
saw a lot of smoke in the courtyard, but could m@ntify where it originated. As he
stepped out of the house into the courtyard, anathissile hit the house. The explosion
was so powerful that it created a large vacuumcefiimd the witness felt his body being
pulled by a strong “suction” effect generated bg #xplosior?. The witness then quickly
returned to the house to look for his family mensbenly to find the body of his 8-year old
nephew lying unconscious on the ground with hisnstch and his head cracked open and
the dead body of his one-year old grandson indbenrupstairs.

149. transformed into a shelter. When he regatoedciousnessie found himself at the
Kamal Edwan hospitallhe witness told the commission:

“l am 52 years old and | have lost everything | edrfor. In only a few minutes, they killed
everyone and everything that was dear to me. Thied kmy dream, and my daughter’'s
dream who wanted to be a doctof.”

150. According to the witnesses, all of those Hilleere civilians. The withesses were
not aware of any warning preceding the attack.dct,fthe brother and his family had
sought refuge with Abdel Karim Balatah’s family pisely because the IDF had warned his
family earlier in the day to evacuate his own hans#abaliya camp.

151. It appears that the eastern parts of the haese repeatedly hit. As a result, the
walls between the staircase and the hallway, asasdahose between the living room and
bedroom were destroyédAccording to the information available to the coission, the
damage to the building is most likely to have beaased by an AGM 114 Hellfire Missile
launched by an aircraft. Given that a precisiondgdi munition was probably used, it
appears that the house was specifically targetbis dssessment is compatible with the
witness’'s comment about being “sucked in”, as thiward blast of a high explosive
detonation causes a vacuum, and the air rushink iba fill the vacuum could lead a
person close by to such a perception.

W125.

2 See also list at B'Tselem, Black Flag, January 24 PCHR submission
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PCHR, On the 19th Day of the Israeli Offensive oz&&6 July 2014. At:
http://www.pchrgaza.org/portal/en/index.php?optiomm_content&id=10539:0n-the-19th-day-of-
the-israeli-offensive-on-gaza-before-declaratiosiromanitarian-truce-israeli-forces-escalated-
attacks-against-palestinian-civilian20-members+oé-gamily-including-11-children-and-5-women-
killedisraeli-forces-attack-medical-cre&Itemid=194.

W124 and 125.

W124.

W125.

W124.

W124.

The PCHR submission includes maps, pictures, bgjldians and affidavits from family members.
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152. The commission has not received any informasaggesting that there was a
military target in the house, and to date, the IS made no statement concerning the
incident. It appears that no warning was issued.

Al Dali Building

153. On 29 July at around 7.30 a.m., an Israeatrafit dropped an aerial bomb on the Al
Dali building in Khan Younis, where the Abu Amr, ékah, Al-Najjar and Mu’ammar
families lived! The strike resulted in the complete destruétiminthe Al Dali building and
and serious damage to adjacent buildings. At [Bagteople inside the house were killed,
including 18 children and 6 womenin addition, the damage caused by the attack to
adjacent houses reportedly killed one member oAtHRamlawi family, a girl aged9and

and a member of the Abu Sitta faniilyAnother 21 people were injured, including 4
children, several of them criticalfy.

154. The Al Dali building consisted of four apartmte&located on three levels including a
basement.At least 37 people were in the building at theetiaf the attack, which killed 15
members of the Abu Amr family, 7 members of theilak family’, 7 members of the Al-
Najjar family’, and 4 of the Mu’ammar family.

155. The commission spoke to three witnesses ® attack, all from the Abu Amr
family. All indicated that there had been no wagsitbefore the strike. One of the witnesses
who lives next door and arrived at the scene mosnaftér the attack, stated,can assure
you that my family received no warning of an inaugnattack, or else they would have
immediately informed me, given | live next dofrAnother witness, who was not at home
at the time of the attack, told the commission thabody was doing anything to threaten;
nobody was resorting to violenceThe witness kept pausing and saying that, wherlexer
thinks of that attack, he is reminded of the imagéghe bodies of children scattered
everywhere. He explained that people were destrayed only physically, but also
emotionally and psychologically.

N

IS

Amnesty International, Families under the rubbleyember 2014. See also B'Tselem, Bombing of
al Dali Building, 28 January 2015, at
http://www.btselem.org/gaza_strip/2015_black_flagiai_building.

See e.g. photo at B'Tselem, Bombing of al Dali Buoid 28 January 2015, at
http://www.btselem.org/gaza_strip/2015_black_flagiai building.

B'Tselem, Black Flag, January 2015. See also Amgriegtrnational, who reports 34 persons killed
Amnesty International, Families under the rubbleyémber 2014.

B'Tselem, Black Flag, January 2015. See also: Amriestrnational, Families under the rubble,
November 2014.

Amnesty International, Families under the rubbleyember 2014.

WO045.

Amnesty International, Families under the rubbleyember 2014.

6 according to B'Tselem, Black Flag, January 2015.

Note that MAG up-date 4 refers to an aerial atthek killed 8 members of the Al Najjar family in
Khan Younis on 29 July. However, the number of pesskilled in the Al Dali building is reported to
be much higher than the figures put forward byNteG. The commission could therefore not
determine whether the MAG addressed this case sbesi of the IDF MAG Regarding Exceptional
Incidents that Allegedly Occurred During OperatBrotective Edge'- Update No. 4, 11 June 2015.
W275.

WO045.
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156. Given the scale of destruction visible on pHoand the testimonies, cross-checked
with other available information, it appears tha twveapon used was a large bomb, most
likely a JDAM equipped 2000lb bondb.

157. Amnesty International identified 33-year oldmad Mu’ammar, who was killed in
the attack, as a member of the engineering corfisecbaraya Al Quds Brigades, the armed
wing of Islamic Jihad. A relative of Mu’ammar tokinnesty that he had an office at home,
and resmnants of a gun and a grenade-launcher wpogtedly found in the rubble after the
attack:

Al Batsh house

158. On 12 July at around 9.30 p.m., at the timéhnefevening prayer, an airstrike carried
out by IDF planes destroyed the two-storey houseMafed Al Batsh in the Tuffah
neighbourhood of Gaza city. Two adjacent housesngghg to two brothers of Majed Al
Batsh and a third house belonging to a neighboue wtso severely damaged. At least 17
people were killed immediatélywhile one person died on 24 July as a resultisf h
injuries. The dead included 6 children and 3 womene of whom was pregnant.
According to the Ministry of Health, quoted in theedia, 45 people were injurédal
Mezage counted 16 injurédwhile Physicians for Human Rights reports morantt50
injured.

159. One family member told the commission thatfthmily had gathered in the house
as is the custom during Ramadan. He had been @ady mosque when he heard planes,
and had just come home and was praying when thekaltegari. Another family member
said that he was in the house with his cousinketite of the strike, but he only realized
what had happened when he woke up one week latbeihospital. He lost his right leg
and the sight in his left ey8 The witnesses said that five of the women coultbedburied
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B'Tselem, Black Flag, January 2015.

This was also found by Amnesty International, R@siunder the rubble, November 2014.
Amnesty International, Families under the rubbleyember 2014.

WO002 and W003. B'Tselem provides a list of 18uidiclg one person who died later as a result of
his injuries; at: B'Tselem, At Sa’eed al hadadates bombing of al-Batsh home in Gaza City no
prior warning, which killed 18 family members, at
http://www.btselem.org/testimonies/20140716_al_baksigprding to Al Mezan, 17 persons from the
Al Batsh family died. See list of those killed iags release at Al Mezan, Gaza Diaries: 1: Airgrik
Wipes out 17 from Al Batsh Family; an Outright VGaime, 13 July 2014, at
http://www.mezan.org/en/post/19222/Gaza+Diaries%3A+A%Airstrike+Wipes+out+17+from+A
I+Batsh+Family%3B+an+Outright+War+Crime; Physician®r Human Rights stated that 16
persons present inside the house and 3 in neigligpbuildings and another unspecified person
died See list of those killed in press release skigns for Human Rights, Findings of an
Independent Medical Fact-Finding Mission, Gaza 2(1.4134.

WO002 and WO003. See also Al Mezan, Gaza Diariesirstrike Wipes out 17 from Al Batsh Family;
an Outright War Crime, 13 July 2014, at
http://www.mezan.org/en/post/19222/Gaza+Diaries¥B43A+Airstrike+Wipes+out+17+from+Al
+Batsh+Family%3B+an+Outright+War+Crime.

Reuters, Gaza death toll rises; Hamas fires rocltelgl Aviv, 12 July 2014, at
http://uk.reuters.com/article/2014/07/12/uk-paleisis-israel-idUKKBNOFB08120140712.

Al Mezan, Gaza Diaries: 1: Airstrike Wipes outftdm Al Batsh Family; an Outright War Crime, 13
July 2014, at
http://www.mezan.org/en/post/19222/Gaza+Diaries¥B43A+Airstrike+Wipes+out+17+from+Al
+Batsh+Family%3B+an+Outright+War+Crime.

Physicians for Human Rights, Findings of an Indeleei Medical Fact-Finding Mission, Gaza 2014.
WO0O01.

WO002.



A/HRC/29/CRP .4

(ix)

because their bodies had "evaporated", indicatirg the blast disintegrated the bodies.
The eyewitness said that no warning was given poidhe attack

160. On 14 July, the media reported that an IDKksegperson said that the bombing was
being “looked into®. Some media claimed the target of the attack WwesGaza police
chief, Major General Tayseer al-Batsh, who wadinigihis cousin Majed at the time of the
attack® He was severely injured but survived. On 28 Jaiy/IDF dropped leaflets in Gaza
city containing a list of persons who confronted tBF and were killed. The list includes
the names of Nahid Naim Al Batsh and Yazid Al Bdtgtccording to the Intelligence and
Terrorism Information Center, Bahaa Majed Al Batsid Jalal Majed Al Batsh were
affiliated with the Al Qassam Brigad4ll of them appear to have been killed during sr a
as a result of the attatk

The commission does not have sufficient informatiordetermine with certainty which
weapon was employed, but, given the testimoniesitalte effects, it is likely that two
JDAM equipped bombs (either 1000lb or 500Ib) wesed.

Abu Jama family home

161. On 20 July, at around 7.50 p.m., as the famiég breaking the fast, a bomb was
dropped on the three-storey home of the Abu Jamdlyfan Abu Safar, an area near the al
Zanneh neighbourhood of Bani Suheila, east of Khannis” Of the 29 people who were

in the house, 26 were killed, including 19 childrand 5 women, 3 of whom were

pregnant

162. The three-storey building in Bani Suheila,ted#skhan Younis, covered 250 m2
with two apartments on each floor. Five brotherd their families lived in the building,
which had a total of 60 resideritét the time of the attack, the families of fountiers,
Tawfig, Tayseer, Basem and Yasser, were in thelingif® Twenty-five Abu Jama family
members died, as well as Ahmad SahmBuBayseer was in a nearby mosque at the time

N

(2]

o ~

The witness’s account is corroborated by PhysecfanHuman Rights, Findings of an independent
medical fact-finding mission, 2014.

Al Jazeera, Thousands of families flee north Gadajuly 2014, at
http://www.aljazeera.com/news/middleeast/2014/@udands-families-flee-north-gaza-
2014713131352463357.html.

Al Jazeera, Thousands of families flee north GadaJuly 2014, at
http://www.aljazeera.com/news/middleeast/2014/@lgands-families-flee-north-gaza-
2014713131352463357.html; Reuters, Gaza deathdei;rHamas fires rockets at Tel Aviv, 12 July
2014, at http://uk.reuters.com/article/2014/07/kAdalestinians-israel-idUKKBNOFB08120140712;
The New York Times, Palestinians Flee Northern Geza Cease-Fire Appears Elusive, 13 July
2014, at http://www.nytimes.com/2014/07/14/worldidieeast/israel-gaza.html.

Leaflet submitted to the commission. An OHCHR repdsb makes reference to the two Al Batsh
names on this leaflet: AAHRC/28/80/Add.1 at www.ohetg/.../PS/A.HRC.28.80.Add.1.doc
Intelligence and Terrorism Information Center. Pnelary, partial examination of the names of
Palestinians killed in Operation Protective Eddg;Jaly 2014 at http://www.terrorism-
info.org.il/en/article/20708

B'Tselem, At Sa’eed al hadad relates bombing &akh home in Gaza City no prior warning,
which killed 18 family members, at http://www.btsel.org/testimonies/20140716_al_batsh
Submission 5.

Submission 5; B'Tselem reports 25 killed; B'Tseldtack Flag, January 2015. Note that the MAG
refers to different NGO figures that the commissigas unable to confirm.

Interview conducted by the commission with W013T€lem stated that 37 persons living in the
building.

Submission 5.

Submission 5.
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of the attack. Of the family members present in the house ongéyhtothers Bassam and
Tawfiq and 3-year-old Nour survived.

163. The Abu Jama home was completely destrdyddcording to an Amnesty
International field worker who visited the scenkeere was a crater consistent with the
dropping of a large bombThe civil defence and ambulance crews who hadeadrat the
scene shortly after the incident continued seatcifam corpses under the rubble until the
following morning®

164. The commission interviewed survivors of theéack. One of them told the
commission that he was sitting with his family abtabreak the fast when suddenly they
were all sucked into the groufidHe lost his wife, his eight children, his motherdaa
brother in the attack. The youngest child was 2s/eéd and the oldest 74The witness
and the other two surviving family members are rowneless and receive no assistance
from the United Nations Relief and Works Agency ®WA) or from the Staté.

165. While the brothers claimed that they wereawdre of the presence of any visitors
in the house and said that there was no advanceingdr B'Tselem and Amnesty
International refer to reports that Ahmad Solimaahvhoud Sahmoud, an alleged member
of the Al Qassam brigades, was one of the viclins.

166. While it is impossible to determine with cartg which weapon was used in this
strike, given the reported large-scale destructib@ppears likely that it was a JDAM
equipped bomb of unknown siZze.

167. On 6 December 2014, the MAG reported that:

“In reports received by the MAG Corps, and in @spondence from various NGOs, it
was alleged that on 20 July 2014, 27 civilians waled as a result of an IDF strike on the
house of the Abu-Jama family in Khan Yunis. Asslteand in accordance with the
MAG's investigation policy, the incident was reéetrto the FFAM. The factual findings
and materials collated by the FFAM and presentethtoMAG, indicated the existence of
grounds for a reasonable suspicion that the incidemolved a deviation from the rules

© 0o N o O
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Wo014.

WO013 and submission 5.

See also photo at B'Tselem, Bombing of the Abu Jdmome, Bani Suheila, 28 January 2015, at
http://www.btselem.org/gaza_strip/2015_black_flag/game_family

Amnesty International, Families under the rubbleyember 2014. See also B'Tselem, Black Flag,
January 2015.

Submission 5.

WO013.

WO013.

WO013.

WO013 and WO014. Also according to Amnesty Intewradl, surviving family members and
neighbours denied knowing Sahmoud and claimedhiaaas not in the building at the time of the
attack. One of the family members said he migheHaeen outside the building. Amnesty
International, Families under the rubble, Novenft&t4, p. 18.

B'Tselem, Initial findings: 25 members of a sinfdenily killed when their house was bombed,
apparently without warning, July 2014, at
http://www.btselem.org/press_releases/20140721ingilbf_abu_jame_familyand Amnesty
International, Families under the rubble, Noveni&t4.

This is compatible with findings by Amnesty Intational, Families under the rubble, November
2014, p.17.
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and procedures applicable to IDF forces. As a rgstile MAG has ordered a criminal
investigation into the incident'”

Al Salam tower — Al Kilani and Derbass famdlie

168. On 21 July, at around 8 p.m., the nine-stokeysalam tower in Gaza city was
bombed killing all members of the Al Kilani and Derbasaniilies who had sought shelter
in the tower. In total, 11 people from those twanilées died including 5 children aged
between 3 and 13It appears that a member of the Al Quds Brigadés) was on the
fourth floor, was also killed.The rest of the building was empty except for femaily of
Abdul Karim Madder, a lawyer on the second flodrodwhom escaped before the upper
floors collapsed.

169. Ibrahim Al Kilani's brother told the commisasidghat Ibrahim was an architect of
German nationality, a man dedicated to his work tanldis family who did not have links
to militants® Ibrahim, his wife and five children had left théibme in Beit Lahiya after the
the IDF distributed leaflets instructing residetdsleave the northern part of Gaza and
move to the centre of the Strip. They decided toogilne house of his brother in the Tuffah
neighbourhood, Gaza city. Ibrahim’s brother saiat thecause of the ongoing shelling in
Tuffah, the Kilani family still felt insecure andawved to the Al Salam tower, where Inas
Derbass’s employer had an offitécour siblings of Ibrahim’s wife from the Derbass
family, who were staying together with the Kilaitisthe tower, were also killed.

170. The Al Salam tower is one of the high-risesh@ Al-Remal neighbourhood in the
centre of Gaza city. The building housed officeslasfiyers, engineers, and commercial
companies. The area was considered to be safe because |DlEtdehad encouraged
people to move to the centre of Gaza Eitfhe Derbass and Kilani families had moved to
the 8" floor of the tower on 19 July, two days before #itack' On 21 July, they were
gathered foiftar when the sixth floor of the tower was struck cagsihe upper floors to
collapse on the lower floors. One witness tolddbmmission that he did not see the tower
being hit but he heard what he thought were twasitais being fired. Another witness said
he heard aircraft on the day of the attack in tlea
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Military Advocate General. Up-date of December£2@t: http://www.law.idf.il/163-6958-
en/Patzar.aspx

W114 was close to the site and said that he hearfiring of two missiles from a plane; W112 was
working at a neighbouring building and said he tdat6 drones in the area that day and the days
before. Al Mezan told the commission that it wasyikely a plane because it was a high-rise
building and the top floors collapsed (meeting dfe®ruary 2015).

B'Tselem, Black Flag, January 2015.

B'Tselem, Black Flag, January 2015. See also IDRtéiji Advocate General's (‘(MAG): Decisions of
the IDF MAG Regarding Exceptional Incidents thatejiédly Occurred During Operation 'Protective
Edge'- Update No. 4 of 11 June 2015; at http://wemuidf.il/163-7353-en/Patzar.aspx

PCHR submission; meeting with Al Mezan on 9 Februadeo showing a family fleeing down the
stairs.

W115.

W115.

B'Tselem, Black Flag, January 2015.

PCHR submission.

Meeting with Al Mezan on 9 February 2015.

W114.

W114.
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171. Based on an analysis of phdtaketches and videos submitted to the commission
and testimonies from eyewitnesses, and given thagéxplosion was reported, it appears
that the tower was hit by a JDAM equipped 500 lmbplikely inert, as that would ensure
the collapse of the floors while minimizing colletedamage.

172. Three witnesses interviewed by the commissidmg either work at the tower or
close to it, were not aware of any warning issueffe the attack. It appears that Al Salam
tower was the only building attacked in the dengmipulated neighbourhood and that the
area was calm before the strike. The witnessestisatdhey were unaware of any militants
or military activity in the building or in its viaity.? According to a MAG statement of 11
June, the target was “Sha'aban Dachdouch, a semiemander in the Palestinian Islamic
Jihad®. Sha’aban Dachdouch, who was killed in the strikportedly had been in and out
of the building several times in the days befoeeattack:

173. A cameraman working in a neighbouring buildswgldenly heard the sound of a
massive explosion and headed to the site of thdent He told the commission that, when
he arrived at the tower, “no single body was irftastthough it was dusty and dark, he
could see a woman'’s body caught between two floamd, bodies that had landed on an
adjacent open area, including the corpse of a wastiimolding her small child, who was
burned, in her arnlbrahim Al Kilani’s brother described to the conssion how he went
went to Al Shifa hospital after the attack and sHonahim’s head crushed and lungs
hanging out, one of his nephews decapitated, andibter in law's corpse still holding
Elias, their youngest child, burnédwo ambulance drivers said they recovered children
bodies, charred and torn to pieces, and a womatirtgpa child’

174. According to the MAG, “regrettably, after tfaet, there was an unforeseen collapse
in the upper floors of the building approximatelgifhan hour after the attack. [...] the
MAG found that the targeting process in questiocoaated with Israeli domestic law and
international law requirements. The decision tcacMt was taken by the competent
authorities and aimed at a lawful target — a secdznmander in Palestinian Islamic Jihad,
who was indeed killed as a result of the attacle @ttack complied with the principle of
proportionality, as at the time the decision wdseta it was considered that the collateral
damage expected from the attack would not be eixeess relation to the military
advantage anticipated from it, and this assessme® not unreasonable under the
circumstances. Moreover, the attack was carried wihite undertaking a number of
precautionary measures which aimed to minimize rthk of collateral damage. Such
measures included, inter alia, the choice of manito be used, and the method according
to which the attack was carried out. The fact thafractice, a number of civilians who
were not involved in the hostilities were harmedairegrettable result, but does not affect
the legality of the attack ex post facto. In ligiithe above, the MAG did not find that the
actions of IDF forces raised grounds for a reastensibspicion of criminal misconduct. As

1

See also photo at: B'Tselem, Bombing of an officiéding in a-Rimal neighbourhood Gaza City; 12
people killed-11 members of the Dirbas and al-kifamilies, and an operative of the Islamic Jihad,
21 July 2014, 28 January 2015. At:

http://www.btselem.org/gaza_strip/2015_black_fladpas and_kilani_families.

2 W115 and W113.

IDF Military Advocate General's (‘MAG): Decision$the IDF MAG Regarding Exceptional
Incidents that Allegedly Occurred During OperatiBrotective Edge’- Update No. 4 of 11 June 2015;
at http://www.law.idf.il/163-7353-en/Patzar.aspx

Submissions 5 and meeting with Al Mezan, 9 Felyr2a1 5.

Ww112.

W115.

Submission 5.
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a result, the MAG ordered the case to be closethiowt opening a criminal investigation or
ordering further action against those involvechia incident.*

Kaware family home

175. The Kaware home was a three-storey buildingpesed of seven apartments, in
which five families lived. The owner of the house, Ahmed Mohamed Kawared live the
ground floor with his wife and three of their yowngchildren. The remaining apartments
were inhabited by their four older sons and thaimifies. Their son Odeih Kaware,
described as a police officer, lived with his wéfied four children on the second floor.

176. On 8 July around 3 p.fna guided bomb hit the Kaware family home in Khan
Younis, killing 9 people, of whom 6 were childreAccording to the commission’s
assessment, on the basis of witness statementtpspbb the site and of remnants of
weapons; building plansthe combination of damage caused; and the smasiuatof
fragments shown; indicate that the house was niiediy Istruck by a MPR 500 Ib bomb
fitted with JDAM.

177. Prior to the attack, the IDF called the wifédaleih Kaware whose family resided in
the house, warning the family of an imminent attackl directing them to evacuate the
building> According to a family member interviewed by the eoission, 3 to 5 minutes
elapsed between the phone call and the first raigpibssibly a warning missilé)which
struck the water tank. According to another witngbe bomb hit the house about 10
minutes after the phone callA B'Tselem report stated that there was about @um h
between the call and the warning missile, and séymople who had left the house had
started to return to check the damage done toothie s a result of the strike, the roof of
the home collapsed. One witness stated that pest@jed in the house after the warning
and attempted to “protect” the house and warn ftet fhat there were civilian$.An
unverified youtube video points in that directios well*® However, several witnesses
denied that anyone remained after the warning tatddsthat people attempted to evacuate
the building, but there was not sufficient timedo so. The witnesses denied that there

0w N o O
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IDF Military Advocate General's (‘MAG): Decision$§the IDF MAG Regarding Exceptional
Incidents that Allegedly Occurred During OperatiBrotective Edge'- Update No. 4 of 11 June 2015;
at http://www.law.idf.il/163-7353-en/Patzar.aspx

PCHR submission.

The exact time of the attack is unclear as witessunts vary.

PCHR submission. See also photo at: B'Tselem, Bonbamgily House of Activists in Armed
Palestinian Groups Violates International Humaratataw, 9 July 2014. At:
http://www.btselem.org/press_releases/20140709_baprof _houses_in_gaza.

W133 and W052.

W133 and W052.

W028.

B'Tselem, Bombing Family House of Activists in ArmBdlestinian Groups Violates International
Humanitarian Law, 9 July 2014. At:
http://www.btselem.org/press_releases/20140709_baprof _houses_in_gaza.

W133 and W132.

8 July: Al-Agsa TV reporter: "Witnesses are tatkabout a large crowd. The residents are still
gathering to reach the Kaware family home in otdgarevent the Zionist occupation's fighter planes
from striking it." Al-Agsa TV host: "People areverting to a method that was very successful once."”
Hamas spokesman Sami Abu Zuhri: "The people opthesksraeli fighter planes with their bodies
alone... I think this method has proven effectigaiast the occupation. It also reflects the natidire
our heroic and brave people, and we, the [Hamaskment, call on our people to adopt this method
in order to protect the Palestinian
homes.http://palwatch.org/main.aspx?fi=111&fld_idt&doc_id=12020
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were any organized attempts by the authoritiesnmograge residents to remain in the
building!

178. While the number of casualties varies betw&emd 9, all sources concur that 6

children were killed during the attaékThe number of people injured ranges from 25 to
293 The 3 adults killed were men. The witnesses claithed they were unaware of any

involvement of a member of the Kaware family in amed group or of the use of the

building for military purpose#n official Israeli website however described Odkidware

as being a senior Al-Qassam Brigades “terroristatpe™.

179. On 10 September 2014, the Military Attorneyn@al (MAG) announced that it had
examined the case and indicated:

“that the aerial strike was carried out againstettbuilding due to its use for military
purposes by Hamas, as was the case with numerbes m@sidential buildings in the Gaza
Strip”®. The MAG stressed that “Prior to the strike, tH2F| provided precautions to the
residents of the building to vacate the premisémseé precautions included an individual
phonecall and the firing of a non-explosive prajeetsic] at the roof of the premises, as
part of the 'knock on the roof' procedure. Followithe provision of the precautions, the
residents vacated the building. Subsequently, abeunof people were identified as
returning to the premises for unknown reasohs.”

180. The MAG further stated that the pilot believda: residents had vacated the
building, and subsequently dropped a bomb on tigetaA short time after the projectile
was launched, a number of people were seen retutaithe premises; after the bomb had
already been dropped, however, there was no teahpissibility to divert the bomb or to
cancel the attack Given that the attack was for military purposes ahat a prior
“individualized” warning was given:

“the MAG found that there was no fault in the aos of the IDF forces involved, and that
despite the fact that the attack resulted in a edigble outcome, it does not affect its
legality post facto. In light of the above, the MA@ not find that the actions of the IDF
forces raised grounds for a reasonable suspiciogrohinal misconduct. As a result, the
MAG ordered the case to be closed, without operirgiminal investigation or ordering

further action against those involved in the incileAt the same time, the MAG
recommended conducting an examination of the ojoer@t procedures involved in

The commission received information about a mos@lieencouraging people to remain indoors. The
commission was not able to verify this information.

W128, W052, W132 and W133 and PCHR submission. Béfseeports 9 persons to have been
killed, of whom 5 under 14. See: Bombing family h@noé activists in armed Palestinian groups
violates international humanitarian law, 9 July 20At:
http://www.btselem.org/press_releases/20140709_bahrof _houses_in_gaza.

W132 and W133.

Israel Ministry of Foreign AffairsHamas Again uses Civilians as Human Shiedds
http://www.mfa.gov.il/MFA/ForeignPolicy/Terrorisméges/Hamas-again-uses-Gazan-civilians-as-
human-shields-July-2014.aspx. According to B'Tsel@agih Kaware is an activist in Hamas'’s
military wing. See: Bombing family homes of actigiséh armed Palestinian groups violates
international humanitarian law. 9 July 2014. At:
http://www.btselem.org/press_releases/20140709_bwahrof_houses_in_gaza

Military Advocate General, Operation ProtectivegédUpdate re Individual Incidents, September
2014. At: http://www.mag.idf.il/163-6859-en/Patzmpx.

Military Advocate General, Operation ProtectivegedUpdate re Individual Incidents, September
2014. At: http://www.mag.idf.il/163-6859-en/Patzmpx.

Military Advocate General, Operation ProtectivegedUpdate re Individual Incidents, September
2014. At http://www.mag.idf.il/163-6859-en/Patzmpx.
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carrying out such strikes, in order to assess theeptial for reducing the likelihood of such
exceptional incidents in the futuré.”

Dheir family house

181. On 29 July 2014, at approximately 4.30 a.nguided bomb was launched on the
Dheir family house in Rafah. In total, 19 family mieers were killed including 9 children
and 7 womef) one of the women was 6 months pregriaAnother 3 children suffered
serious injuries. Photos provided to the commisdigntwo sources show a completely
destroyed building, with only rubble and cementk®remainind.

182. The three-storey house covered 250 squarersnatel was surrounded by an
agricultural ared. Two apartments were located on each of the fivstftoors, whereas the
third floor consisted of one large apartment. Families comprising 27 members lived in
the house including 7 men, 7 women and 13 chilfiren.

183. The commission interviewed two witnesses fthenDheir family who arrived at the
house shortly after the attack. One of the witnesséd that only 3 of the 22 people present
in the house survived, while 19 were killed. Heiroked that his family had been living in
that location for 20 years working as farmers, ande were members of armed groups.
The witness lost his mother, his wife and his becthentire family.

184. The witness had heard from a neighbour tlahtluse was first “hit by a drone”, so
the neighbours warned the family to leave. Appdyeatiout five minutes later “a real shot”

followed®. When they went to recover the bodies, they foiwadl many of those killed were

were just outside the house and others were inuthiele of the stairs, which indicates that
they were trying to flee but did not manage to danstime®

185. One witness said that the family grows vedetabnd was supplying refugees in
schools with food during the war, which the witnélsisks might be the reason why they
were targeted. According to the witness there weréighters in the house or in the area at
the time of the striké® The Intelligence and Terrorism Information Centhewever,
reporrgr?d that Izat Dheir, a PIJ Al-Quds Battalimyserative, was killed on 29 July in
Rafah.

186. It appears that, following a warning, a fiostmb collapsed the structure followed
closely by a second bomb that led to the totalrdestn of the building. The remaining
crater and debris pile show the massive effecth@fblast? Based on the commission’s

Military Advocate General, Operation ProtectivegedUpdate re Individual Incidents, September
2014. At: http://www.mag.idf.il/163-6859-en/Patzmpx.

PCHR submission.

WO080.

PCHR submission including pictures of the site, map#ding plans and affidavits. See also picture
from journalist Ann Pagq.

WO079.

WO079 and W080.

WO079.

WO079.

WO079.

WO079.

Intelligence and Terrorism Information Center. Pnelary, partial examination of the names of
Palestinians killed in Operation Protective Eddg;Jaly 2014 at http://www.terrorism-
info.org.il/en/article/20708

PCHR submission including building plans, picturéthe site and remnants from weapons.
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assessment of pictures of the site and of remrdnisapons and on witness accounts, it
appears that two MPR 500 JDAM equipped bombs stituelbuilding.

Groups of individuals with young children kiltewhile outside

Al Sayam and Abu Sanimah families’ houses

187. “A minute later [...] the dust had settled and | saw family all ripped to pieces.
My family included my brothers, my wife and my dreih. Some were dead and others
wounded. It was a very difficult thing to see. Tingjority of those who fell were women
and children®’

188. On 21 July at approximately 6.15 a.m., a heissppears to have been fired at the
house of Ahmed Abu Sanimah in Othman Bin Affan &tie the Al Siyamat neighborhood
of Rafah. The adjacent Al Sayam building has fdaors and about 35-37 people were
living in the building at the time of the attdclds a result of the strike on the Sanimah
house, shrapnel scattered and hit the northerrswhthe Al Sayam family house. Terrified
by the attack, many of the building’s inhabitands rout to the street in an attempt to
escape. Soon after leaving their house, anothesilmisit the pavement in front of the Al
Sayam family homé.As a result, 9 members of the Al Sayam family wiitled in the
street, while 2 died within 24 hours from theininigs? The victims included 2 women and
and 7 children(one of them a baby)According to a witness, a 14-year-old died latena
a result of the injuries sustairfeavhich brought the death toll to 12. Another 6 pleavere
were injured, of whom 2 were women and 3 were chiid

189. According to photos of the sSitehe area was hit by 3 missiles (some witnesses
indicated that there weré% Within a few minutes ambulances arrived at tbens and
transported the injured to Al Najjar hospltalThree of those injured became disabled as a
result of the attack The commission reviewed photos from the site, shgvextensive
damage to the Al Sayam family home caused by sktaprPhotos submitted to the
commission by a journalist reveal big scars onlélgs and stomach of one of the surviving
Al Sayam childrert?

190. The commission interviewed two Al Sayam fanmmilgmbers, one of whom survived
the attack and a second who was in a mosque clpsad rushed to the scene when he
heard what had happened. The eyewitness told thenession:

' w144

PCHR submission.

W144. PCHR submission.

W144; see list at PCHR, Weekly Report on Israeli HuRahts Violations in the Occupied
Palestinian Territory (17- 23 July 2014).

Indications of the age of one of the victims diffieist under or over 18 years old); since the ast
interviewed by the commission said that he wash#&5s counted as a child.

W144 and W145.

W145. According to Physicians for Human Rights peeson died later as a result of the injuries
sustained. Physicians for Human Rights, Findinganoihdependent Medical Fact-Finding Mission,
Gaza 2014, pp. 204-208.

8 Wi145.

PCHR submission.

W144.

PCHR submission.

W145.

PCHR submission.

Photos submitted by the journalist Anne Pagq.
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| had a close look at the bodies. Only the uppet phmy 9-year old daughter’s body was
left. My son Mohamed had his intestines coming Biyt.16-year old cousin had lost his
two legs. My son Mustapha, who was 5 meters avway fme, had received shrapnel that
almost completely severed his neck. My 16-yeanefthew lost both his legs and arms. He
asked for my help. I just really wanted him to glieckly. | didn't want him to go through
so much suffering. There was also my one yearalglster who was in her mother’'s arms.
We found her body on a tree... | myself lost myafeit...*

191. Both witnesses interviewed by the commissiamed that they were unaware of
any family member’s ties with armed groups or tte@tre was any military activity in the
vicinity.> One of the witnesses described the neighbourhsagliet; no fighting or attacks
had taken place in the area prior to the date @stipn. The eyewitness also stated that no
warning was given in advance of the attdddowever, Physicians for Human Rights
reports that there may have been a “roof-knock’nivey, which shattered glass and killed
one of the cousins.According to the Intelligence and Terrorism Infation Center,
Mohammad Mahrous Salam Siam, allegedly affiliatéth Wational Resistance Battalions,
and Kamal Mahrous Salam Siam, allegedly affiliatéth the Al Qassam Brigades, were
killed in Rafah on 20 JulyWhile the date of the strike on the Al Sayam fgmilas early
in the morning on July 21, it could be that thage tndividuals, or one of them, may have
been the target of the attack.

192. On the basis of the photos of the site, tiserifgions of the events, and the resulting
damage, the commission concluded that the shrapnide Sayam house probably was
caused by missile and artillery shells. The thimiks, which caused the most casualties,
was most likely from a missile, probably an AGM 1#4llfire Missile. Indications of
artillery fire could also be seen from the imagdthough these traces may have been the
result of a later incident.

Shuheibar children on the roof of the house

193 “His daughter Afnan called for him, she said “@p He told her that they would
be in the hospital in a minute and that she wowddibe. Shrapnel was all over her body.
As he was going downstairs carrying her, the walése splashed with blood as she was
bleeding so much. [...]What have these innocent ahildione?”Father of an 8-year-old
girl who died soon afterwartls

194. On 17 July at around 5.30 p.m., a house dh ket in Al Sabra, a densely
populated neighbourhood in Gaza city, was attacRedb brothers, Tareq and Wessam
Shuheibar, their wives and their 9 children livedtlie housé.0n the day of the attack,
other family members were visiting as is the custhming Ramadan. In total, there were
23 people in the houdeAs a result of the missile strike, 3 children loé Shuheibar family

A WO N P

w144,

w144,

w144,

Physicians for Human Rights, Findings of an Indeleei Medical Fact-Finding Mission, Gaza 2014,
pp. 205.

Intelligence and Terrorism Information Center. Pnelary, partial examination of the names of
Palestinians killed in Operation Protective Eddg;Jaly 2014 at http://www.terrorism-
info.org.il/en/article/20708

w178

W110 and W186.

W110. See also B'Tselem, Wisam Shuheibar relatesahuissile killed his 8-year-old daughter and
her cousins, 7 and 10, while they were feeding pigeorthe roof, 17 July 2014. At:
http://m.btselem.org/testimonies/20140721_gaza amisshuheibar.
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were killed and 2 were injured. A family memberdtthe commission that the children had
gone to the roof to feed the birds. The witnesd g&t, before the war, the children used to
spend a lot of time on the roof but during the tonhthey would only go up to feed the
birds.*

195. Tareq and Wessam told the commission that were lying down before sunset
when they were awakened by the sound of a loud.blasy did not know at first that the
explosion had taken place in their own house, lmighbours gathering outside alerted
them that their roof had been hit. Wessam said ihasaw an opening in the ceiling and
water mixed with blood dripping down, so he wenstags to check what had happened
and found the five children lying on the groundhadl, aged 11, and Wessam, aged 9, were
dead. The three remaining children, all severejuréd, were taken to the hospital by
passing car$.One of them, Afnan, aged 9, was bleeding heawig died soon after
arriving at the hospitd.

196. Basil, 10, was critically injured. He had faurgeries in his abdomen, his skull was
fractured and his hand and shoulder shatteredr Adteiving treatment in Turkey, he was
still not able to open his hand. Oday, 15, hadtfnas on his foot, wounds in his hand and
undervsvent surgery on his abdonfeBoth children were suffering from the loss of the
others?

197. The explosion pierced the roof and two fldoetow, destroyed the water tanks on
the roof and shattered the house’s windows andsdddo strikes followed the first strike
on the roof. Based on the information available to the commissincluding pictures
showing penetration and damage and of remnantseapans, it is likely that the weapon
used was a 500 pound MPR bomb, a precise bombtaggehetrate concrete and destroy
targets in lower floors or underground.

198. Witnesses interviewed by the commission shat there had been no warning
before the strike. They also insisted that thereewm militants in the house, and that the
neighbourhood was calm at the time of the atfadlareq and Wessam Shuheibar appear to
to have links to the Palestinian Authority police.

200. Witnesses told the commission that the sumgivihildren were visibly affected by

the loss of their siblings and cousins. The undlere of the victims said that after the
incident his 8-year old son refused to go to sclosohis own and showed other signs of
trauma. Other children in the family were afraidptay outside and woke up in the middle
of the night screaminy.

Al Farra family home

201. On 1 August, at around 2.30 a.m., the roothef Al Farra’s three storey family
home in Khan Younis, in a residential area far fritwn Green Line was it possibly by a
“roof-knock”. As the family fled the house, a sadomissile struck a group of family
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W186.

W186.

W186.

W110.

W110 and W186.

W110.

W110 and W186.

Meeting with Al Mezan on 9 February 2015.
Meeting with Al Mezan on 9 February 2015.
W110.

W186; also meeting with Al Mezan on 9 February201
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members who were ahead of their relatives and éached the end of the road opposite the
house. Nine family members were killed on the s$fréeof them children aged between 4
and 12 and two women, one of whom was predgnaiiwo other family members were
injured, including a 4-month-old baby who was iitical condition after being injured by
shrapnel in the abdomen

202. The commission spoke with the parents of tlafethe children who died. On the
night of 1 August, in the wake of an announced efdas the Al Farra family was sleeping
when they were awakened by the sound of an expicamal broken glass. As neighbours
alerted them that their roof had been hit and wasfice, the children were rushed
downstairs and told by their parents to run outhefhouse in fear that a second strike may
hit the house. In their pyjamas and bare feetcttieren and four adults ran down a narrow
road in front of their house. They were about 7Qareaway from their house waiting for
the remaining family members when a missile laratetieir feet®

203. One witness said that he does not know whetheot the first missile was a “roof-
knock”. The top floor was completely destroyed Ise witness thinks that it may have been
struck by more than one missile, but he did notisée When the family was in the street,
they were directly hit by two consecutive strikAhough the information available in this
case is limited, on the basis of an analysis oftéstimonies and cross-checked expert
statements, it seems likely that both the housethadleeing family were hit by precise
guided munition, probably AGM 114 Hellfire Missiles

204. Two eyewitnesses told the commission that therohouse in the vicinity was hit

before or after the attack on their home. Theynotal that there were no militants in the
area and they do not understand why their househita©ne family member said, “When

“When we used to hear that people were hit anédillthought ‘maybe they are militants’
but \évhen it happened to the witness, a universitygssor, he thought: “Why do they kil

us?’

205. The mother told the commission that her tlother children are traumatized by the
loss of their siblings and relatives who lived wittem in the house. She also mentioned
that her children no longer excel at school, and ohthem often wakes up screaming at
night.”

206. The commission received information indicatitiat one of the male family
members killed in the attack worked for Hamas, ibig unclear what his functions were.
He lived on the top floor of the house, which wasmpletely destroyed, but had not stayed
there regularly after the start of the conflict. Was among the group of people who were
killed in the street by the second strike.

1
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B'Tselem, Families Bombed at home Gaza, 11 Augub# 28t
http://www.btselem.org/gaza_strip/201407_famjleese also Al-Haq, Field Updates from the Gaza
Strip, 10 July 2014, dtttp://www.alhaq.org/documentation/weekly-focus@4/al-hag-field-updates-
from-the-gaza-strip.

WO097

WO097 told the COI that Civil Defence found two miissi the one that hit inside the house from a
drone and a second missile that hit the childretherstreet.

WO097.

WO097.

WO097.

W187.

Meeting with Al Mezan, 9 February 2015.
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Attacks on residential buildings and civilian @zts that did not result in the killing of
civilians.

207. “Only after causing damage to the assets of Gazacial elite, (...) , by bombing
the city’s residential high rises, did Hamas’s pddss calculus change.Former IDF
General Yair Naveh

208. The commission received information aboutvthelesale destruction of more than
200 residential buildings targeted by air strikediich did not result in the killing of
civilians or Palestinian fighters since the builginhad been vacated before the attdcks.
The following reports were brought to the commis&attention:

* On 12 July 2014, the house of Essam Al Da’alis IrNAssairat refugee camp was
attacked, without causing any casuaftiéér Al Da’alis was described as the head
head of the financial and economic council of Hafm&n the basis of the
information available to it, the commission is uleabo assess whether Mr. Al
Da’alis had any combat function.

« On 16 July, in two separate incidents, a housenigitg to Jamil Al Shartj and the
the four-storey house belonging to Ismail Al AshdarJabaliy8, both members
of the Palestinian Legislative Council (PLC), weestroyed.

e On 25 July, the house of Salah Al Bardawil, alsneanber of the PLC, in Al Qarara
village was attacked and reportedly levelfed.

e On 29 July 2014, the house belonging to Ismail Ab8alam Ismail Haniya,
Member of the Palestinian Legislative Council (PL®) the west of Gaza City
was destroyet]

* In a statement issued on 16 July 2014, the IDF &gmdrson listed the day’s targets.
He said: “among the targets attacked tonight wasofterational infrastructure of
Mahmoud Al-Za’ar, who serves as a member of thé&ipal bureau in the Gaza
Strip, and head of the Political Committee and kprelLiaison Department”.
B'Tselem pointed out that in this case the IDF diot mention any military
activitg carried out by Mr Za’ar, or how such advmight be connected to the
house:

209. On 8 July, the IDF spokesperson stated tleatfr had attacked about 50 “terror
targets” in the Gaza strip. “Among the targetsrehgere four houses of senior members of
the Hamas terror organization involved in terrotivéties and in the guidance of missile
fire on Israeli territory™ This was the first time that the IDF provided &awmale for its
attacks on residential buildings. Although IsraeMinister of Defence, on 14 July,

reportedly used similar language to refer to theacks on houses and other civilian
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Yair Naveh: Deterrence against Non-State Actohsughts following Operation Protective Edge;
The Institute for National Security Studies (INS&ight No. 663, 11 February 2015, p.3. At:
http://www.inss.org.il/index.aspx?id=4538&article®l’ 20

Submission 22.3.

Submission 22.3.

Haaretz: IDF to the residents of northern Gazaataate until 12:00"; 13 July 2014 at
http://www.haaretz.co.il/news/politics/1.2374145

Submission 22.3.

Submission 22.3.

Submission 22.3.

Submission 22.3.

B'Tselem, Black Flag, January 2015.

IDF spokesperson. 8 July 2014. At: http://wwwiltlf153-20876-he/Dover.aspx
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objects, starting from 10 July, the IDF consistently argjubat it was targeting terrorists,
command centres, weapons caches, tunnels and amurdgpots located inside these
house& In this context, Israel alleges that houses kgtanto certain Hamas political
leaders in Gaza were used for military purposesgawe examples of supposed command
and control centre$.

210. According to information available to the coission, four multi-storey buildings in
different parts of Gaza were destroyed in the diasts of the hostilities. The commission
reviewed and analysed video and photographic ewagleand submissions it received
dealing with these inciderits The following are the summaries of the inforroati
furnished the commission on these four attacks:

» On 23 August, at approximately 10.30 p.m., the Klfried out strikes against the
Municipal Commercial Centre in Rafah, which usedtaupy a 1 500 m2 plot.
According to Amnesty International, following twoawing missiles, three air-
dropped bombs targeted the lower three floors aagsed the destruction of
numerous shops and offices in the four-storey ngldrendering it unusable. The
air strikes started a large fire inside the buigliwhich could not be extinguished
until the following day. Only a concrete skeletoasteft®

* On 23 August, the IDF targeted the Zafer 4 Towet2sstorey building located in
Gaza City. According to submissions received bydbeamission, the Tower had
become home to dozens of families; more than 4@viguals had fled their
homes elsewhere and resided in the tower. Thekatesulted in the complete
destruction of the building. According to media @aots and reports from
Palestinian NGOs, around 20 residents in surrogndinildings were injured.
Hamas assertedly situated several command andotestitres on multiple floors
of the “Zafer 4” building in Sabra Tal al-Hawa. ‘t&f providing several effective
advance warnings to the building’s occupants anghteurs, and verifying that it
was fully vacated, the IDF struck the building onghist 23. No civilians were
harmed in the attack.”

According to press reports, Minister Ya'alo séMe continue to smash Hamas and its infrastructure.
They have suffered great damage. We have destwgagons-production capabilities, tunnels,
terrorists' homes, andinstitutions and we will continue this activity today [...] Whétamas comes
out of their hiding places they will discover thdaeant of the destruction and the damage that we hav
caused the organization that will make them refipat they entered this round of fighting against
Israel".Highlighted by the commissiom: Jerusalem Post: Ya'alon: Hamas leaders véll se
destruction we inflicted when they come out of higil4 July 2015. At:
http://www.jpost.com/Operation-Protective-Edge/NtaaHamas-leaders-will-see-destruction-we-
inflicted-when-they-come-out-of-hiding-362691

IDF spokesperson. 10 July 2014. At http://lwwwilf153-20893-he/Dover.aspx

Israel, Ministry of Foreign AffairsiIDF Conduct of Operations during the 2014 Gaza fiicin p. 22
at: http://mfa.gov.il/ProtectiveEdge/Documents/IDR@aoct.pdf. Accessed on 30 May 2015
United Nations Office for the Coordination of Huritarian Affairs: Occupied Palestinian Territory:
Gaza Emergency Situation Report (as of 26 Augustpatt
http://www.ochaopt.org/documents/ocha_opt_sitrep 086 2014.pdf ; Including the report of
Amnesty International: Nothing is Immune’: IsradDgstruction of Landmark Buildings in Gaza,
December 2014. At https://www.amnesty.nl/sites/digfidles/public/nothing_is_immune.pdf. From
now on referred to as Amnesty International, Naghisnlmmune, December 2014.

Submission 22.3; Amnesty International, Nothingrisnune, December 2014.

Amnesty International, Nothing is Immune, Decem@t4. Forensic Architecture’s TEJKA See
Video: http://www.reuters.com/article/2014/08/24tugleast-gaza-idUSKBNOGM11320140824
Israel, Ministry of Foreign AffairsIDF Conduct of Operations during the 2014 Gaza fiicin p.23

at: http://mfa.gov.il/ProtectiveEdge/Documents/ID@oct.pdf, Accessed on 30 May 2015

55



A/HRC/29/CRP.4

56

* On 25 August 2014, at about 12.05 a.m., the IDRadout a number of strikes at
the Italian Complex. The complex, located in Gaaty,ds composed of a 16-
storey tower with a commercial centre on the twdtdso floors. The strikes
severely damaged the complex when all the floorsopne side of the tower
collapsed. The residential part contained aboutap@rtments. According to
Amnesty International, the bottom two floors inahaida shopping mall with scores
of shops, a branch office of Hamas'’s political wiangd an office of the Ministry
of Public Works and Housing of the Hamas authorit\ast of the shops were
severely damaged. According to the Gaza MinistryHeflth, 25 people were
injured in this attack!

e On Tuesday, 26 August 2014, at approximately 4.80,dhe IDF conducted several
air strikes against the 13-floor Al Basha Towecaled in the centre of Gaza City,
levelling it completely. The Al Basha tower hostedbout 30 apartments.
According to Amnesty International, the tower wascupied primarily by
businesses and news media offices, as well as lmpmaber of educational
institutions, many of which were closed during Hustilities?

211. These four strikes led to the buildings’ taahearly total destruction. None of the
attacks resulted in deaths as the IDF took meadorensure that all residents left the
buildings before they were targeted by using, ih calses, the “knock on the roof”
procedure. In three of the cases (the Gaza Citldibgs), some residents also received
warning phone calls, instructing them to evacuatta tell others to leave the building. In
two cases (the Al-Basha Tower and the Italian Cexjplmessages were sent to residents
directing them to maintain a distance of 300 m leetwthem and the building, and to
inform residents of surrounding buildings to do tseme. In all four cases, residents
evacuated the buildings, alerted others, and adsgstrsons who needed help, including the
elderly, but they were unable to remove their peatdoelongings. It appears that most
inhabitants lost all of their possessidns.

212. Amos Yadlin, a former Israeli Air Force (IABeneral and head of the IDF Military
Intelligence Directorate, stated: “[On]ly if Hamasere hit sufficiently hard would it be
deterred from further fighting, and thus quiet wbble restored in the south. (...) Only in
the seventh week, when (...) multi-storey buildingsGaza were struck, was Hamas hit
hard enough to be deterred, and thereupon quietestsred.*

Patterns and legal analysis

213 International law also recognizes the importamcial, historical and cultural
dimensions of housing, and the critical link betwesccess to adequate housing and
recognition of the inherent dignity and of the elopuad inalienable rights of all members of
the human family.

214. Based on its inquiries and on the review dinsigsions and publicly available
information, the commission identified certain patts with respect to IDF strikes on
residential buildings. These are analysed in lgftapplicable international law.

A WO N P

Amnesty InternationaNothing is ImmuneDecember 2014.

Amnesty InternationaNothing is ImmuneDecember 2014. Forensic Architecture’'s TEJKA
Amnesty InternationaNothing is ImnmuneDecember 2014.

The Institute for National Security Studid$ie Lessons of Operation Protective Edgevember
2014, p. 203. At

http://www.inss.org.il/luploadimages/systemFileg{EtanENG_final.pdf.

CESCR General Comment no. 4, paras 7 and 8.
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CASE |LOCAT | DATE |WARNI| POSSIBLE | WEAPON |KIL WOM |CHILD |INJURED
ION NG MILITARY likely used [LED| EN | REN
OBJECTIVE
IDENTIFIED
Kaware |Khan 8 July | Phone Yes JDAM 9 X 6 25- 29
Younis 3p.m. call; equipped
Roof- 500Ib or
knock 1000lb bomk
Al Hajj Khan 10 July No Yes JDAM 8 3 2 (19,7
Younis 2a.m. equipped women and
500Ib bomb four
children
Al Batsh |Tuffah, | 12 July No Yes JDAM 19 3 6 16- 45
Gaza city9.30 p.m equipped
bombs (eithe
500Ib or
1000Ib)
Shuheibar(Gaza city 17 July No No JDAM 3 X 3 |2
children 5.30 p.m equipped
500lb MPR
bomb
Al Qassas| Shuja’iya20 July No No AGM 114 9 3 6 |10
4.30 p.m Hellfire including 8
Missiles children
and 1
woman
Al Hallag |Al- 20 July No No AGM 114 7 3 3 Ammar
and Al Remal, |6.45p.m Hellfire + + family:5
Ammar |Gaza city missiles 4 4  children
from injured
Amm
ar
Fami
y
Abu Jama| Abu 20 July No Yes JDAM 26 5 19 | 3including
Safar; |7.50 p.m equipped 1 child
East of bomb,
Khan unknown siz
Younis
Al Sayam | Rafah 21 JulyNo (houst Yes AGM 114 11 2 7 |8 including
6.15 a.m| next doof Hellfire 2 women
was hit) Missiles and 5
children
Kilani (Al |Gaza city 21 July No Yes JDAM 11 X 5
Salam 8 p.m. equipped
500lb bomb
Al Najjar [Khan 26 July No No JDAM 19 5 11 |6
Younis 3am. equipped
1000Ib or
2000lb bomk
Abu Jabr |Al Buraij| 29 July No No JDAM 19 6 6 | 7 includin
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refugee (12.30 a.m). equipped 4 women
camp 2000lb bomk and 3
children
Dheir Rafah 29 July| Possible Yes JDAM 19 7 9 |3 children
4.30 a.m| roof- equipped
knock 500lb bomb
Al Dali Khan 29 July No Yes JDAM 32 6 18 |21
Building [Yunis 7.30 a.m equipped including 4
2000lb bomh children
Balatah | Jabaliyg 29 July No No AGM 114 11 5 5 |41
refugee | 4 p.m. Hellfire including
camp Missile 17 children
and 5
women
Al Farra |Khan 1 August  Yes Yes AGM 114 9 2 5 |2, 1 ababy
Younis |2.30 a.m Hellfire
Missiles
A total of 216 killed | Of whom 115 children | And 5@wmen

Military Objectives

215. In many of the cases examined by the comnmissi® well as in incidents reported
by local and international organizations, therelitfe or no information as to how
residential buildings, which angrima faciecivilian objects immune from attack, came to
be regarded as legitimate military objectives. Tmenmission recognizes the dilemma
Israel faces in releasing information that wouldctbse the precise target of military
strikes, as this information might be classifiedd geopardize intelligence sources. In
relation to “evidence of military use”, officialrseli sources indicated thain“the context
of wide-scale military operations, it is often extrely difficult to provide evidence
demonstrating exactly why certain structures weaendged. While the IDF targets only
military objectives, forensic evidence that a pautar site was used for military purposes
is rarely available after an attack. Such evideig@isually destroyed in the attack or, if
time allows, removed by the terrorist organisatioviso exploited the site in the first place.
It is therefore unsurprising that forensic evidemfamilitary use cannot usually be traced
following attacks. As is the case with most mil@ay the IDF unfortunately cannot
publicize detailed reasoning behind every attactheut endangering intelligence sources
and methods. The Law of Armed Conflict does ndadlecany requirement or obligation to
publicize such informatiott: However, in the commission’s view, accepting thagic
would undermine any efforts to ensure accountgbillthe key concept of international
humanitarian law is the principle of distinctionni§ once it has been established whether a
specific attack distinguished between legitimatditany objectives on the one hand, and
civilians and civilian objects on the other hanain compliance with the other principles, of
proportionality and of precautions, be considered.

216. More specifically, the information needed tmlgle an independent assessment of
whether a given attack complied with internatiolmamanitarian law obligations must shed
light on two criteria that need cumulatively to fioéfilled in order for a building to become

a military objective: (1) does the object by itsature, location, purpose or use make an
effective contribution to military action” and, (2yould the object's “total or partial

58

Israel, Ministry of Foreign Affairssrael's Investigation of Alleged Violations of ttewv of Armed
Conflict, p. 27. Accessed 30 May 2015.
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destruction, capture or neutralization in the ainstances ruling at the time, offer a definite
military advantage?

217. This information must be released to indepenédad impartial mechanisms which

have the effective power to ensure accountabildy & more detailed discussion of this see
chapter VII below). The commission also notes thdtjle there may be limitations on

publishing certain types of information, a minimdewel of transparency is required from
the point of view of assisting victims’ quest fdret truth and their right to effective

remedies.

218. In terms of the targeted house attacks, thamiesion calls upon Israel, at a
minimum, to release information about what constiiuthe military objective within each
house, and how targeting that objective effectivagtributed to military action.

Incidents Resulting in Deaths

219. In 6 cases examined by the commission, andast cases reported on by NGOs,
there is little or no information available as thywesidential buildings, which amgima
facie civilian objects immune from attack, were consatkrto be legitimate military
objectives. In relation to each attack on a regidebuilding that resulted in significant
destruction and civilian deaths or injuries, theudnis on lIsrael to explain the factual
elements that have rendered the house or the [eyqmesent inside a military target. In
this regard, Israel should provide specific infotima on the effective contribution of a
given house or inhabitant to military action ané ttlear advantage to be gained by the
attack. Should a strike directly and intentiona#lyget a house in the absence of a specific
military objective, this would amount to a violatiof the principle of distinctiofi.lt may
also constitute a direct attack against civiliarjeots or civilians, a war crime under
international criminal law. The commission wishes to emphasize that, in casiouabt,
“whether an object which is normally dedicated idglian purposes [...] is being used to
make an effective contribution to military actidgnshall be presumed not to be so uéed”

220. Indications of possible military objectivesarged in 9 of the 15 cases examined by
the commission. In the Kaware case, the MAG inédahat “the aerial strike was carried
out against the building due to its use for miitaurposes by Hamas"The attack on the
Al Salam Tower was directed against an Islamicdlibyerative, according to the MAG. In
addition, in four cases, there were possible linksamily members or premises to Al
Qassam (Abu Jama, Al Haj, Al Batsh, one Sayam famiémber); to Saraya Al Quds (Al
Dali, Dheir); or to the Democratic Front for thebkration of Palestine (one Sayam family
member). In one incident, it appears that a persay have been targeted because he
worked with Hamas (Al Farra). In these nine casesile the commission is not in a
position to ascertain why a residential buildingsvatacked, the potential targets of the
attack seem to have been mostly individuals whoeveerwho could have been present in
the building that was struck, indicating that omeseveral individuals were the likely target
and not the building itself. In that context therguission underlines that the mere fact of
being a member of the political wing of Hamas oy aither organization in Gaza, or
working for the authorities (Al Farra case), is moffficient in and of itself to render a
person a legitimate military target. While the Idicated that it did not target Hamas

a A W N P

AP 1, article 52.2.

Additional Protocol (AP) 1, articles 51 and 52.1

Rome Statue, article 8.

AP article 52.3, which reflects customary inteioraal law.

Military Advocate General. Up-date of December2@t: http://www.law.idf.il/163-6958-
en/Patzar.aspx
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lawmakers, politicians or law-enforcement officibilscause of their affiliation with Hamas,
but only individuals who directly participate in $tdities or are members of organized
armed groups under international humanitarian law, a membeamfarmed group has to
have a continuous combat function to constitugitimate military target.

221. Inrelation to the incidents where informatabout possible military objectives was
available, the commission examined whether thecldtavere in conformity with the
principle of proportionality. The commission notibe official assertion that “During the
2014 Gaza Conflict, the IDF took steps to ensueectbllection of all reasonably available,
timely information regarding a target’s surroundinfpcusing in particular on civilians and
civilian objects that may be in its vicinity at thime of the attack, regardless of whether an
advance warning has been given. For example, réymuiteted aircraft flew over countless
targets to monitor the presence of civilians irl teae. In addition, the IDF routinely used
engineers and damage-assessment specialists & wafthi the assessment of expected
collateral damage by considering the specific eirstances of each case (including the
target’s surroundings, the means and methods ustitbiattack, and so on).In most of
the incidents examined by the commission and othémswever, given the following
circumstances: the fact that the targeted buildexgept one were residential in nature; that
they were located in densely populated areasthieaattacks were carried out when it could
be expected that most family members would be ateh@in the evening or at dawn when
families gathered foiftar andsuhhuy the Ramadan meals, or during the night when jgeopl
were asleep); and that large weapons apparentlytnteaaze buildings were used; it is
possible to conclude that a reasonable commandst have been aware that such an
attack was likely to result in a high number ofilian casualties as well as in considerable
destruction. Given the absence of information satigg in each case that the anticipated
military advantage at the time of the attack washsilnat the expected civilian casualties
and damage to the targeted and surrounding bugdivege not excessive, there are strong
indica;[ions that these attacks could be dispropoate, and therefore amount to a war
crime:

Destruction of houses not resulting in deaths

222. Other groups of cases discussed above (atgelisst the houses of senior political
figures and of high ranking members of armed growpen they were not present; and
three high-rise buildings in the last days of teftict®) also raise serious questions as to

Israel, Ministry of Foreign AffairdDF Conduct During the 2014 Gaza Conflipt 18; at:
http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza20P4ges/2014-Gaza-Conflict-Factual-and-Legal-
Aspects.aspx. Accessed on 30 May 2015

ICRC, Interpretative Guidance on the Notion of Direct Beipation in Hostilities Under

International Humanitarian Lawp. 71.

Israel, Ministry of Foreign AffairéDF Conduct of Operations during the 2014 Gaza Cohffi.41

at: http://mfa.gov.il/ProtectiveEdge/Documents/IDR@oct.pdf. Accessed 30 May 2015

B'Tselem, Black Flag, January 2015 and Amnesty h@gonal, Families under the rubble,
November 2014.

Rome Statue, article 8.

The commission notes that, according to an offst@ement, “When analysing the proportionality of
an attack, the IDF takes into account not onlyetkgected harm to civilians, but also the expected
damage to civilian objects. In a few situationsinigithe 2014 Gaza Conflict, the IDF determined that
the anticipated military advantage from certaimeks on large multi-storey buildings was sufficient
to justify the collateral damage to property. Beesthe

IDF reasonably anticipated that each of the ks$tawould yield sufficiently significant military
advantage from the destruction of multiple command control centres and arms depots located in
each building, the IDF carried out the attacksefa#mploying a multi-tiered system of warnings,
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the respect of the principle of distinction betwesrilian objects and military objectives.
The commission has not received any specific infdiom about the contribution of most of
these buildings to the military effort of armed gps in Gaza and how their destruction
offered a military advantage to Israel. The absesic¢hat information, combined with
statements by members of the Israeli GovernmenttandDF to the effect that “terrorists’
homes and institution§’and the home of a member of the political buresthé Gaza strip
were targeted, raise questions as to whether tfaggets constituted legitimate military
objectives. The IDF later stated that many commendé armed groups were using their
homes as command centres and that it was the cothoenires, rather than the homes
themselves, that were targefedlthough issuing operational orders may be comstras
using a home for military purposes, in order fortatbecome a military objective, its
destruction must offer a definite military advardagt the time of the attack. The mere
presence of a laptop or a mobile phone used fatamjilpurposes in the apartment, or the
fact that meetings of a military nature had bedd tegere in the past, are not sufficient to
turn a civilian object into a military objective avg to the extremely limited military
advantage the destruction of the home would offeteed, a meeting can easily be held
elsewhere, and mobile phones and laptops are podald can be replaced when destroyed.
As a military expert who provided information tetbommission observed, a room that has
in the past been used for meetings of a militarjureaand may also be so used in the
future, in which there are no weapons or complexipggent and where there is no one
present at the time of the attack, cannot be reghe$ a legitimate military objective.
Regarding the destruction of high-rise buildingstaement by an IDF General seems to
suggest that the objective of these strikes waesxescise pressure on the “social elite” of
Gaza by destroying the high-riskshis can in no manner be considered as a legitimat
military advantage under international humanitatzm.

223. In the absence of precise information aboet pbssible military use of these

premises, the commission is unable to make a fisaéssment regarding the principle of
distinction. However, the massive scale of desiwactind the number of homes and
civilian buildings attacked raise concerns thaaé$s interpretation of what constitutes a
“military objective” is broader than the definitigrovided by international humanitarian

law®. Should attacks have been directed against bgidihat did not constitute a military

objective this may amount to a war crime.

Weapons used

224. Many of the strikes described in this chapteag, on the Al Hajj, Al Dali, Abu Jama,
Dheir, Abu Jabr and Al Batsh houses, apart fronsicegudeath and injury, led to the total

including repeated phone calls to residents anghibeiurs). Israel, Ministry of Foreign Affair)F
Conduct of Operations during the 2014 Gaza Confficé3; at:
http://mfa.gov.il/ProtectiveEdge/Documents/IDFCortdortf .Accessed 30 May 2015

! See footnote397

N

Lecture by MAG Major General Dani Efroni at thestitute for National Security Studies (INSS)
conference : Challenges of Warfare in Densely PapdlAreas, 2 December 2014, see IDF report on
lecture : http://www.law.idf.il/163-6967-he/Patzspx. Op. cit. note 235. http://www.idf.il/1153-
20893-he/Dover.aspx

3 Meeting of the commission with Colonel (ret) Rich&emp, 20 February 2015.

IS

Yair Naveh, Maj. Gen. formerly served as Deputye€bf Staff, as principal infantry and
paratroopers commander, commander of the Gazai@iyi€ommander of the Home Front
Command, and GOC Central Command: Deterrence agaimsShide Actors: Thoughts following
Operation Protective Edge; INSS Insight No. 663F&hruary 2015, p.3. At:
http://www.inss.org.il/index.aspx?id=4538&articleigi7 20.

Customary rule reflected in article 52 (2) API.
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or partial destruction of entire buildings as ddm by many witnesses and illustrated by
pictures. This is also noted by UNITAR-UNOSAT, whjon the basis of its analysis of
satellite imagery, found that “[m]any buildings ass the Gaza Strip were likely struck by
laser guided air dropped munitions which are capalblcollapsing a large building with
relatively moderate damage to surrounding area$.All.are obviously visibly collapsed
while surrounding buildings are not, though surding buildings certainly experienced
some form of collateral damage from the munitiompacting the primary targets. Such
damage examples are widespread within the intefithe Gaza Strip™

225. The cases examined and other available ewdshow that large air-dropped
weapons with highly destructive potential, widelpmoyed during Operation “Protective
Edge”, were used in many incidents (see in padictiie sections on Al Salam, Al Batsh,
Al Dali and Abu Jama and the multi-storey buildingsove). The commission notes
Israel’'s assertion that “during the 2014 Gaza Gonfivhenever feasible, the IDF selected
munitions that would minimise potential civilian stalties and injuries, while still
achieving the objective sought. In this regard, mever feasible, the IDF conducted
pinpoint aerial strikes, using precision-guided itians.” As an NGO conducting research
on the use of weapons by Israel in Gaza last surfoned: “Many of the aerial munitions
used, while more accurate than their historic predsors, still have a wide-area effect
because of their size and power. One munition byetie Israeli Air Force is the Mk-84, a
high-explosive bomb fitted with a guidance systemattweighs 2,0001b% Similarly,
concerning the GBU-31, which appears to have bsed in several of the cases described
above, engineers and weapons designers reportatiyg she following:

“The explosion creates a shock wave exerting thodsaf pounds of pressure per square
inch. By comparison, a shock wave of 12 psi wihdkna person down; and the injury

threshold is 15 pounds psi. The pressure from gpdosion of a device such as the Mark-
84 JDAM can rupture lungs, burst sinus cavities &ar off limbs hundreds of feet from

the blast site, according to trauma physicians. Whdits, the JDAM generates an 8,500-
degree fireball, gouges a 20-foot crater as it tisps 10,000 pounds of dirt and rock and
generates enough wind to knock down walls blocksyaamd hurl metal fragments a mile

or more. There is a very great concussive effeamége to any human beings in the
vicinity would be pretty nasty.”

226. The above analysis has been confirmed by amjliexperts consulted by the
commission. In relation to the use of the GBU-32A4K, 1000lb bomb or the GBU-
31/MK-84, 2000Ib bomb, which were used in seveffathe above-mentioned incidents,
regardless how precise the bomb is, it remainseméty questionable whether a weapon
with such a wide impact area allows its operatarsatequately distinguish between
civilians and civilian objects and the military ebfive of the attack, when used in densely
populated areas. Attacks, which used this type @fpoen in densely populated, built up

UNITAR-UNOSAT: Impact of the 2014 Conflict in th®&aza Strip. UNOSAT Satellite Derived
Geospatial Analysis; 2014; p. 11. At:
https://unosat.web.cern.ch/unosat/unitar/publicestfioNOSAT_GAZA_REPORT_OCT2014_WEB.
pdf

Israel, Ministry of Foreign AffairdDF Conduct of Operations during the 2014 Gaza Gonfp.
38at: http://mfa.gov.il/ProtectiveEdge/Document&@dnduct.pdf, Accessed 30 May 2015.
Action on Armed Violence, Under fire Israel's #efiy policies scrutinised, December 2014, p. 15.
At: https://aoav.org.uk/wp-content/uploads/2015A83AV-Under-Fire-Israels-artillery-policies-
scrutinised.pdf.

San Diego Union Tribune, 21 March 2003 at:
http://legacy.utsandiego.com/news/world/iraq/20@1039999_1n21bombs.html (accessed on 22
April 2015).
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areas of Gaza, are therefore likely to constituteviagation of the prohibition of
indiscriminate attacks.

Groups of civilians with young children killed while outside

227. Inthree cases examined by the commissiompgrof individuals were struck in the
street or on the roof. The groups included youritgidm, in two cases when they fled their
houses (Al Sayam — 7 children killed and 3 injunedjuding one baby; and Al Farra — 5
children aged under 12 killed and one baby injused) in one case while they were on the
roof (three Shuheibar children killed, all underyEzrs old).

228. The commission notes that in all three casesigion weapons appear to have been
used, which indicates that specific objectives wargeted. The onus is on Israel to make
available information about those objectives anplar how attacking them contributed to
military action. Only once that information is knowan the legality of the attacks in terms
of distinction, proportionality and precautions assessed. Unless there were legitimate
military objectives, the targeting of civilians nttking part in the hostilities would be a
violation of the principle of distinctionand could constitute a direct attack against
civilians, a war crime under international crimiteal.

229. In the event that a member of an armed groap part of the group fleeing the
house, as alleged in the Al Farra and possiblySdigam cases, the attack raises questions
with regard to the principles of proportionalitydaprecautions. The IDF’s surveillance
capacity, combined with the likelihood that a grafgpersons fleeing a house that has just
been bombed in the middle of the night would inelw number of civilians, are strong
indications that the IDF failed in its obligatiottstake all feasible measures to avoid or at
least to minimize incidental harm to civilians.

230. The commission notes that, according to @ffitsraeli sources, the IDF abandoned
air strikes when the presence of civilians wasaleté Therefore, since there are grounds
to believe that the IDF had the capacity to deteemihe civilian nature of the (vast
majority of people) in the groups fleeing the hoase of the children on the roof, it may
have breached its obligations to take all feasibémsures to avoid or at least to minimize
incidental harm to civilians. In addition, unledsetanticipated military advantage of
neutralizing a purported member of an armed groap such that the expected death of the
civilians in the group, many of whom were childrevguld not be excessive, this attack
could be deemed disproportionate.

Precautions

231. The IDF has repeatedly stated that it takesgutionary measures that are more
stringent than those required by international itagian law’ in order to protect civilians
in Gaza. Some of the precautionary measures adbpttte IDF in the context of airstrikes
during the summer of 2014 included: phone calls &@xtl messages warning residents in

A W N P

AP 1, article 51(4).

AP 1, articles 51 and 52.1

Rome Statue, article 8.

Israel Ministry of Foreign Affairslsrael minimizes civilian casualtiet
http://mfa.gov.il/MFA/ForeignPolicy/Issues/Pagesdid-minimizes-civilian-casualties.aspx.

See IDF web-site: Aerial Strikes against TerreriSome Legal Aspects. At:
http://www.law.idf.il/592-6584-en/Patzar.aspx, s¢so the lecture by MAG Major General Dani
Efroni at the Institute for National Security StesliINSS) conference : Challenges of Warfare in
Densely Populated Areas, 2 December 2014, seedpéttron lecture : http://www.law.idf.il/163-
6967-he/Patzar.aspx.
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targeted buildings, or those in the immediate vigjnof an impending attack; dropping
leaflets in a neighbourhood; delivering warningtsto the roof; and abandoning air strikes
when the presence of civilians was detected.

Timing
232. Inrelation to the timing of attacks, in a raenof the above incidents and incidents
researched by others, the commission observesstizati authorities indicated that, with a
view to minimizing collateral damage, “the Civildhiaison Administration updated IDF
operational entities with detailed information ceming prayer times and the iftar fast
(during which times large family gatherings aredyef Yet many of the attacks took place
in the evening as families gathered iftarr, the Ramadan meal to break the fast, during the
night when people were asleep; or in the early imgrduring suhhur, the last meal before
dawn, which increased the likelihood that many pess often entire families, were at
home. If the target was an individual, it can begtioned whether the individual could not
have been targeted at another time or locatiors iBhparticularly apparent in the strike on
the Al Salam tower, where it appears that the tanges a commander of Islamic Jihad’s
military wing, who, according to an eyewitness, heftl the building several times in the
days preceding the attack, which indicates thattheay have been the possibility to target
him elsewhere, when fewer civilians were in theinitg. International humanitarian law
requires that all feasible precautions must be rtake avoid or at least to minimize
incidental loss of life and damage to civilian adtge This includes the choice of the timing
of the attack. There are concerns that this requirement may &g been complied with in
some of the cases examined by the commission.

Warnings and their effectiveness

233. Warnings are reported to have been issuedvonaf the cases examined by the
commission (Kaware and Dheir, although little isom in relation to the latter, as all
persons present in the house died). In respest@bther cases (Al Sayam and Al Farra),
unconfirmed reports indicate that there may havenb®&oof-knocks”. In the remaining
eleven cases, no reports of warnings were recei@gilarly, Amnesty International
examined eight cases of airstrikes in which cingiavere killed and found that “in all
cases, no prior warning was given to the civili@sidents to allow them to escape.”
Different types of warnings are reported to haverbissued in advance of the strikes on
three multi-storey buildings and one shopping eeirtrthe last days of the conflict, which
warnings appear to have been effective, since tiildibgs were vacated and nobody was
killed. However, at least 25 people were injure@ assult of the strikes.

234. The commission notes that attacks on more #thresidential buildings by air
strikes resulted in no civilian casualties. Thiditates that specific warnings by the IDF to
inhabitants of these buildings were effective imgnaases. This is further illustrated by the
destruction, between 23 and 26 August 2014, oftbrgldings each housing several dozen
apartments, which did not result in any civiliarattes. Residents of the buildings, and often
their neighbours, received phone calls instructingm to evacuate and in some cases
warning them to keep a safe distance from the tedgéuildings! The commission
considers that the issuing of warnings concernpeg#ic air strikes, via phone calls and

1

Israel Ministry of Foreign AffairsdDF Conduct of Operations during the 2014 Gaza Copffi. 37
at: http://mfa.gov.il/ProtectiveEdge/Documents/ID@act.pdf, . Accessed 30 May 2015

AP 1, article 57(3). AP Il article 13(1). ICRDatabase customary international humanitarian Jaw
Rule 17.

Amnesty InternationaFamilies under the rubblé&yovember 2014, p. 5.

Amnesty InternationaNothing is Immungl9 December 2014.
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text messages is a good practice, through whigelsttempted to respect its obligation to
give advance warnings of attacks, where feasildeas to minimize civilian casualties.
However, in a number of cases, these phone wariidgsot comply with the requirement
of international humanitarian law that parties toc@nflict should provide “effective”
advance warning of attacks that may affect thdiaivipopulation, unless circumstances do
not permit- According to State practice, warnings are not ireguwhen attacks necessitate
the element of surprise, when they would put tleusty of the attacking forces at risk, or
when speedy responses are neéded.

“Roof-Knock” warnings

235. According to official Israeli sources, “IDFseassments show that the employment of
“roof knocking” was highly effective, preventing macivilian injuries and deaths during
the 2014 Gaza ConflicE" The commission observes, however, that some ointtidents
examined in this section raise serious concerngrding the effectiveness of “roof-
knocking”.

236. In some cases, it appears that concernednsedsd not understand that their house
had been the subject of a “roof-knock”, such asithease of the Dheir home, where the
family in the house did not understand that thikestwas a warning until they were told by
a neighbour that they had to flee. While on theaywout, 19 out of the 22 individuals
present in the house died, including 9 childrelm two other casestamilies fled buildings
following an air strike on the roof or top floorlleving that the strike was a warning, only
to be struck by a targeted missile once outsidéhthese and on the street. On the basis of
their research into large numbers of attacks osheumany NGOs have expressed doubts
about the effectiveness of the warnings issuedndufdperation Protective Ed§eFor
instance, B'Tselem indicated that “[t]his was esakc so when the “knock on the roof”
method was used while there were other attackgagrpss in the vicinity and residents
could not tell apart the smaller missile hittinge thoof of their house. In other cases,
residents who had been warned did leave the hbus@geople living nearby — who had not
received a warning — were hurt when their homes sisstained damage in the attatk.”
The confusion caused by “roof-knocks” is understdohel in such a densely populated area.
Often, there are several buildings of 4, 5 or @iffoadjoined. When a roof is hit by a
strike it thus becomes very difficult for peopledbed on the lower floors to understand
whether the warning was targeting their own buiglior the one to the left, to the right,
behind or in front, or across the narrow streetistthe “roof-knock” warning raises the
guestion whether fleeing might put one more at ttigln staying put.

237. The short time lapse between the “roof-knoskikes and the actual strike that
resulted in the destruction of the building is atsmise for concern. In cases documented by
the commissiohand by NGO5only a few minutes (between 3 and 5) elapsed leetwiee

L AP 1, article 57(2).
2 |CRC Study on CIHL, p. 64.

w

Israel, Ministry of Foreign AffairdDF Conduct of Operations during the 2014 Gaza Qonfp. 37
at: http://mfa.gov.il/ProtectiveEdge/Documents/IDi@act.pdf . Accessed 30 May 2015.

4 'WO079 and WO080.

[=2]

See Sayam and Al Farra cases above.

B'Tselem, Black Flag, January 2015, p. 51, 52; ¢&& &IDH: Trapped and Punished: The Gaza
Civilian Population under Operation Protective Edye,15-30; see also OCHA. Situation report, 14
July, p. 2, http://www.ochaopt.org/documents/ochm._sitrep_15_07_2014.pdf; Physicians for
Human Rights, Findings of an Independent Medicat-Fauling Mission, Gaza 2014, p. 40 ff.

" http://www.btselem.org/download/201501_black_fleng.pdf, p. 51, 52

See Dheir case above.
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the two strikes. If the “roof-knock” is the firstarning, a few minutes are clearly not
sufficient to allow a multi-storey building inhabd by families with children and elderly
and sometimes disabled persons to be evacuatedg tako account the time required to
realize that the strike was meant as a warningan@ case documented by an IDF video
presenting an audio recording of a conversatiowéet an IDF soldier and a resident of
Gaza, while showing the image of a building surdmdh by many others, the IDF officer
only provides five minutes for the person to lethe house before a neighbouring building
is destroyed. The IDF video also highlights another problem thay render advance
warnings ineffective. In an area with buildings albund, how can the recipient of such a
“roof-knock” know which building he or she shoulgcgd if this is not specified in the
message? Based on the warning that a building tdosae’s own will be targeted, while a
person may be willing to leave the house, he or cdrnot know in what direction to
escape. It seems that in such cases the phonearalings are not effective as required by
international humanitarian law. In addition, byigiy a warning, the IDF accepted that the
attack did not require the element of surprisepadiagly, there appears to be no reason
why more time was not granted to the residentti®tibuse to evacuate. This analysis was
echoed by a military expert who provided informatito the commissioners: “If you are
giving a warning you know that you have lost theneént of surprise and there is no reason
for cutting it short™

238. Furthermore, according to a former Head ofiternational Law Department of the
MAG Corps, the “roof-knock” technique was conceivala final precautionary measure to
make it clear that the IDF was serious about previwarnings and precautions and to give
persons that may be affected by the impending lattat additional and possibly last
opportunity to escapkThe use of “roof-knocking” as a complement to otharning
methods was examined in one case by the commidsion in a number of cases
documented by non-governmental organizatfbhwever, the commission is unable to
verify whether “roof-knocking” was systematicallprabined with other warnings and
whether there were cases in which “roof-knockingdswhe only form of specific — and
ambiguous — warning civilians received.

239. Based on its findings, the commission condutiat the “roof-knocking” technique
is not effective, in particular if not combined tibther specific warnings.

240. The commission also underlines that the exténts efforts deployed to provide
warnings to the civilian population, and of thefifeetiveness, does not relieve an attacking
party of its obligation to respect all the othempiples on the conduct of hostilities, in
particular distinction and proportionality. Nor dothe fact that an effective warning has
been given alter the civilian status of those wheehnot heeded the warning.

241. While the commission cannot know what precaatiy measures were taken by the
IDF in each attack, based on a number of casese Hre concerns that the IDF may not
have done everything feasible to verify whetherliains were present in the buildings
selected for attack and to assess whether the mimpgrstrike would result in civilian

Physicians for Human Rights, Findings of an Indeleei Medical Fact-Finding Mission, Gaza 2014,
p. 43-44.
IDF video showing a warning call that was madhtneighbour of building that was about to be
targeted. Available at http://mfa.gov.il/MFA/Foraigolicy/Issues/Pages/Israel-minimizes-civilian-
casualties.aspx
3 Meeting with Colonel (ret) Richard Kemp, 20 Febru2@j5.
4 Video conference with Daniel Reisner, 22 Januaty520

5 See Kaware case above.

5 E.g. Physicians for Human Rights, Findings ofrmatependent Medical Fact-Finding Mission, Gaza
2014, p. 43
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casualties and damage to civilian objects, whictuldidoe excessive in relation to the
anticipated military advantage. The incidents exsauiin this section point to a potential
failure by the IDF to take all appropriate measuoeavoid or at the very least to minimize
death and injury to civilians and damage to civilabjects-

242. The limited effectiveness of these precautipnameasures must have become
abundantly clear during the early days of the dmaragiven that many buildings were
completely destroyed together with their inhabganfThe apparent lack of steps taken to
re-examine these measures in light of the mourtivifjan toll suggests that Israel did not
fully comply with its obligation to take all feasébprecautions in attack.

Tactics of targeting residential buildings and inpact on civilians including women and
children

243. OCHA found that at least 142 Palestinian feamihad three or more members killed
in the same incident as a result of attacks ordeasial buildings, amounting to a total of
742 fatalities’ Al Mezan and Lawyers for Palestinian Human Rigitsorted that at least
1,066 family members had been killed inside theimk$, which means that a significant
percentage of civilians killed during the confldied inside their home as a direct result of
air-strikes or artillery shelling of their neighbiboods, making attacks on houses a key-
feature of the conflict. This is consistent withdings by Physicians for Human Rights,
which on the basis of numerous interviews, inclgdimith 68 persons with injuries,
described “[a] consistent picture of people injuoedilled while in, or very close to, their
homes’ They also report that around 60 per cent of teeents they researched involved
attacks that took place either at home or in someasise’s hom&.The commission notes
the large number of targeted attacks against nesadebuildings and that such attacks
continued throughout Operation ‘Protective Edge/ere after the dire impact of these
attacks on civilians and civilian objects becamaapnt, and were intensified again
towards the end of the operatibrin addition, figures show that strikes on homed ather
other buildings that were prima facie civiliangispective of whether or not civilians were
killed or injured, were massive and destructivee§éobservations raise concern that these
strikes may have constitutedilitary tactics reflective of a broader policgpproved at least
tacitly by decision-makers at the highest levelshef Government of IsrdelSuch tactics
appear to have prioritized the perceived militatyjeative over other considerations,

AP 1, Article 52.

This conclusion is supported by the ICTY in #gpreskicJudgement of 2000. When discussing
respect for the principle of distinction and prapmrality, the trial chamber concluded that: a tpat
of military conduct may turn out to jeopardize essigely the lives and assets of civilians.”

OCHA, Fragmented Lives, March 2015, p. 4.

Al Mezan Center for Human Rights, Lawyers for Pahésth Human Rights (LPHR), 22 May 2015
up-date to a complaint submitted concerning laggesdestruction and damage to family houses in
the Gaza Strip with associated profound loss efdifid injury to Palestinian residents, during Isae
military operation between 7 July 2014 and 26 Aa@@d 4, 30 September 2014, original complaint
available at: http://Iphr.org.uk/legal-projects/geaccountability-project/ .

Physicians for Human RightSindings of an Independent Medical Fact-Finding 8ifis, Gaza 2014,
p.40.

Physicians for Human RightSindings of an Independent Medical Fact-Finding $ifi;, Gaza 2014,
p.36.

Response to the Israeli Embassy in London’s reattidhe report by Amnesty International, Nothing
is Immune, December 2014. At: https://www.amnestyen/documents/mde15/036/2014/en/.

In this context, see the ICTYKupreskicJudgement of 2000; see also: Amnesty report, plédan
see also FIDH, Trapped and Punished: The Gazaa@iWopulation under Operation Protective
Edge, p. 29, 30, at https://www.fidh.org/IMG/pdficet_gaza_fidh_march_2015.pdf.
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disregarding the obligation to minimize effectsailians. In this context, with respect to
the importance of adhering to the principlesdadtinction and proportionality, the ICTY
has ruled that in some circumstances a “patternmiitary conduct may turn out to
jeopardize excessively the lives and assets dfans™.

244. These tactics also rendered women and chilgaercularly vulnerabléo death and
injury. Out of the 216 people killed as a consegeenf the strikes discussed in this
chapter, 50 were women. In 11 out of the 15 casemmed by the commission the strikes
on residential buildings led to the death of betw8eand 7 women. Findings of several
NGOs that point to significant numbers of femalsuzdties, in particular as a result of
strikes on residential buildingsreinforce this assessment. It appears that, @sut of
these tactics, the percentage of women killed dutime 2014 hostilities significantly
increased in comparison with the conflict in 260915 children were killed in the 15 cases
examined by the commission (more than half ofathlfties). Children were killed in all 15
incidents. In the attack on the Al Dali building Kinan Younis, 18 of the 31 people killed
were children; in the attack on the Abu Jama hoescidbed above, 19 out of 26 killed
were childrerf.

Ground Operations

245 “We don’t want to confuse the troops, and thdlie story. When | teach people to
fight in a war, the civilian population is not supged to be there, and if it is, | persuade it
to keep away. In peacetime security, soldiers st@ethg a civilian population, but in
wartime, there is no civilian population, just aneeny.” Head of the Doctrine Desk at the
Infantry Corps HQ, Major Amitai Karanik

246. After an initial air phase that started oruB/Jon 17 July 2015, the IDF launched a
ground operation into Gaza. Official Israeli sowréedicated that they did so to degrade
“terror organisations’ military infrastructure, arid. neutralize] their network of cross-

ICTY in theKupreskicJudgement of 2000.

According to NGO figures, 241 women were killedidte their homes, which means that about 82
percent of the 2014 female fatalities occurreddmés, compared to 46 percent of the male fatalities
See also B'Tselem: Black Flag and the infographiarfiias bombed at home, Gaza, July-August
2014” based on preliminary figures on casualtieduity:
http://www.btselem.org/gaza_strip/201407_families72 incidents of bombing or shelling, 547
people were killed, including 125 women under tge af 60 and 29 people over the age of 60.

The percentage of women killed was significantfyhler in 2014 (20.2 per cent of civilians) in
comparison with the conflict in 2009 (14 per cenglculated based on conservative NGO figures
(B'Tselem quoted in A/HRC/12/48, p. 90). See also: PCHRough Women'’s eyes, 2014, which
indicated that about 10 per cent of the civiliaile# as a result of the 2008/09 escalation were
women, whereas this figure rose to about 20 perine2014.

370 of the children killed were reportedly killewide their homes, i.e. over 66 per cent. Al Mezan
Center for Human Rights, Lawyers for Palestinian HuRaghts (LPHR), 22 May 2015 up-date to a
complaint submitted concerning large-scale destn@nd damage to family houses in the Gaza
Strip with associated profound loss of life andiigjto Palestinian residents, during Israel’s railjt
operation between 7 July 2014 and 26 August 200&eptember 2014, original complaint available
at: http://Iphr.org.uk/legal-projects/gaza-accoubiiity-project/ .An infographic published by
B'Tselem based on preliminary figures on fatalissa result of “families bombed at home” in July
shows that out of 547 persons killed, 250 were nsinB'Tselem, Families bombed at home, Gaza,
July-August 2014, at: http://www.btselem.org/gazap£01407_families.

BaYabasha, Ground Forces Journal. Avigail Bukohreolized fighting; October 2014, No. 29, p. 62
Unofficial translation at:

http://www.scribd.com/doc/2496166287w2°2-1123
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border assault tunnel$”. This followed what Israel described as “a militattack inside
Israel on 17 July carried out through a tunnel fioside Gaza, the launch of an unmanned
aerial vehicle (UAV) into Israeli airspace, an atfed infiltration by sea into Israel by
Hamas naval commandos, continued rocket fire framaGand Hamas's refusal to accept a
ceasefire® The ground operation combined the use of groundps and armoured
vehicles with the aim of destroying tunnels andilitating Palestinian armed groups from
launching attacks into Israel. The ground operati@as preceded and accompanied by
intense IDF shelling from the sea and from theasnwell as by fierce artillery fire.

247. Israel informed the UN’s Board of Inquiry tlietamas had been better prepared and
armed than at the time of Operation Cast Lead 09824nhd Operation Pillar of Defense in
2012. It had prepositioned weapons and militaryigggent and prepared fighting positions
in various locations to allow fighters to move fsewithout carrying weapons and to blend
into the civilian population. Mosques, schools,giteds and other civilian objects had been
used to embed rockets, weapons caches and commatetsc These conditions made it
difficult for the IDF to distinguish “enemy” forcesnd activity from the civilian
population....*

248. The commission focused its inquiries on theougd operations in the
neighbourhoods of Shuja’iya (19-20 July), Khuza20 (July- 1 August), Rafah (1-3
August) and the operation targeting the markethtmgrhood of Shuja’iya (30 July). The
commission conducted 75 interviews in relation ke tground operations, reviewed
confidential submissions from a variety of stakeleos, governmental and non-
governmental, and consulted publicly available iinfation, including satellite imagery,
video and photo material.

249. By letter dated 10 February 2015, the commissif inquiry requested the Israeli
authorities to furnish information “on several gexldssues and clarify [...] the factual
circumstances of specific incidents”. The letteeafically inquired about the military
operations examined in this chapter, including ItbE criteria for distinguishing between
military objectives and civilian objects; evaluatiof proportionality; what precautionary
measures were taken and the timeframes when warmege given; the IDF doctrine on
the use of artillery in densely populated areapgtgnd quantity of ordnance used; IDF
policy with regard to medical assistance to woungedsons and which measures were
taken to facilitate the evacuation of wounded @wi$; the number of casualties; and
whether any investigations were initiated. In addit the letter referred to many of the
specific incidents that are discussed below. Thanission did not receive a response.
Therefore, to the extent possible, the commissgmessed materials in the public domain.
In particular, the MAG issued a statement aboutetrents at Shuja’iya market on 30 July.
It is referred to in the relevant sections of tiwet.t

250. The combined impact of these ground operati@sshad a devastating impact on
the population of Gaza, both in terms of humanesuffy as well as in terms of damage to
the infrastructure. The four operations describetblw have resulted in the killing of at
least 150 civilians, the total destruction of 02000 homes, and the partial destruction of at
least 2200 homes.

! |srael Ministry of Foreign Affairsisrael’s Objectives and Phases of the 2014 Gaz&liggrp. 3. at:

http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza20P4&ges/2014-Gaza-Conflict-Factual-and-Legal-Aspesps.
Accessed 30 May 2015.

2 Quoted in S/2015/286, p. 3

% OCHA, Situation Report, 18 July 2014

4 $5/2015/286; p.3
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a. Shuja’iya, 19 and 20 July 2014

251 “l was there and | can tell you, the earth mowater our feet.”Israel Defence
Forces (IDF) artillery Officer present in Shuja’iya

252  “The attacks were everywhere. Everything was agminder attack, the roads and

the buildings; there was no safe haven in Shuja’iyavould have been impossible. [...] We
walked as the missiles kept arriving. We saw bodfepeople in the streets. We came
across the body of [..] an acquaintance of minerfrour neighbourhood. We came across
several other bodies of people. The corpses wergoahg and old persons, women,
children, etc.”Witness from Shuja’iya

253  “A hell of a pinpoint operation.”John Kerry, U.S. Secretary of State

254. “Dozens more civilians, including children, habeen killed in Israeli military
strikes in the Ash Shuja’iyeh neighborhood in Gazamndemn this atrocious action. Israel
must exercise maximum restraint and do far morerttect civilians.” UN Secretary-
General Ban Ki-moon, 20 July 2014

255. The Shuja’iya neighbourhood is located inrtbgthern part of the Gaza strip, east of
Gaza city and close to the Green line. Shuja’iyal$® one of the most densely populated
neighbourhoods in Gaza, with a population of 92 660centrated in an area of around 6
kmz2. The IDF alleged that numerous Palestinian drgreups had set up observation points
in Shuja’iya and that the neighbourhood had dewaddpto a significant network of tunnels
and weapons caches serving as a platform for atigclsrael and resulting in “its
deterioration from a civilian residential area irdoterrorist fortress’ The IDF also
claimed that, between 8 and 20 July, Hamas firegt d40 rockets from Shuja’iya into
Israel® Israel’s Ministry of Foreign Affairs added thaintéunnels were uncovered in the

neighbourhood.

256. The commission interviewed over 40 witnessa®stly from the areas of Baghdad,
Al Mansoura and Al Nazzaz Streets - in relationh® ground operation in Shuja’iya. The
commission also analysed submissions from a widgeaof sources, confidential and
public documents, including imagery, photos anateil Below is a description of the most
salient incidents in chronological order.

IDF warnings and displacement

257. Prior to launching the ground operation, h& issued warnings to the inhabitants
of Shuja’iya about its intention to attack sevdeaets in the neighbourhood and called on

Tamid Tothan, Association of artillery veteran’agazine. Yaakov Zigdon: Shuja’iyas earth was
moving; September 2014, No. 57, Pg.18-19, unofficamslation. at:
http://www.beithatothan.org.il/magazin/30_10_2@bbk.html#p=19
2 w126
3 See video and report by the Washington Post, B2Di14, at:
http://www.washingtonpost.com/blogs/post-politicg/@2014/07/20/fox-confronts-kerry-with-hot-
mic-comment-on-israel-hell-of-a-pinpoint-operation/
4 OCHA: Gaza Emergency Situation Report of 22 July42@:
http://www.ochaopt.org/documents/ocha_opt_sitrep 072 2014.pdf
5 IDF blog at: http://www.idfblog.com/blog/2014/0D8hujaiya-hamas-terror-fortress-gaza/
® See IDF blog: http://www.idfblog.com/blog/2014/@@/shujaiya-hamas-terror-fortress-gaza/
" Israel Ministry of Foreign Affairs. Operation Pective Edge: Israel under fire, IDF responds;
26 Aug 2014. At: http://mfa.gov.il/MFA/ForeignRoy}/ Terrorism/Pages/Rise-in-rocket-fire-from-
Gaza-3-Jul-2014.aspx
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them to evacuate their homes and move to the cefitBaza City until further noticeby
means of leaflets, loudspeaker announcements,htahepcalls, text messages and radio
message$.According to a witness, on 16 July, leaflets welrepped over Shuja’iya
announcing the IDF’s intention to intensify thedids in the area and instructing people to
leave the city centre of Gaza

258. On 20 July 2014, OCHA reported that by 19 Jtilg majority of Ash Shuja’iyeh’s
92 000 residents had remained in their homes, ekpaeli warnings during the previous
days. However, upon the intensification of bombazdts, it is estimated that up to half of
them have now fled to Gaza City.”

Ground operation and attack on IDF convoy

259. In the evening of 19 July 2014, the IDF's GoRrigade started a ground operation
into Shuja’iya. On 20 July at approximately 1.3ftha an explosive device was detonated
on an IDF armoured vehicle, causing the deathwdrssoldiers. At the same time, in other
areas of Shuja’iya, IDF soldiers came under attbckn Palestinian armed groups,
ultimately resulting in the death of another 6 |8dtdiers’

260. According to information received by the comsinn, the IDF then sought to
retrieve the bodies of the dead soldiers and tis¢ralgeed armoured vehicle, evacuate the
injured soldiers and respond to the Palestiniaredrgroups’ counter-offensive. At the time
not all of the soldiers were accounted for, raisiear of a possible abduction. The media
reported the Israeli Minister of Defense Moshe ¥ialhs stating that the intensified shelling
aimed at rescuing a number of injured Israeli sokfi In this context, the IDF heavily
shelled the area for more than six hours. Witnetgements, video and photo
documentation (including satellite imagery), UnitBltions Institute for Training and
Research Operational Satellite Applications PrognenfUNITAR-UNOSAT) assessments
based on satellite imagery, media and IDF souraabbuttress a conclusion that extensive
amounts of explosive weapons, including artillenyprtars, and rockets were fired on
Shuja’iya by the Israeli Air Force. That initial edting led to numerous casualties. A
paramedic who worked at the call centre of thevaie area in Shuja’iya, which sends
ambulances to people calling for help, recounte®'@selem that he and his colleagues
received fnore than 200 calls from the neighbourhood of aj@lyeh. | can say with
almost absolute certainty that we received a calhf every single house in the areas |
mentioned [a-Nazaz Street, a-Sha'ath Street, ariglelibji Street]. During the calls, we
could hear young children screaming in the backgand women crying. People had
been injured and killed in every home we got a ftath.”’

-

See IDF blog IDF Drops Warning Leaflets in GaZzaJuly 2014 with texts at:
http://www.idfblog.com/blog/2014/07/17/idf-drops-méng-leaflets-gaza/

Ministry of Foreign Affairs web-site. Israel minipes civilian casualties; 24 July 2014; at:
http://mfa.gov.il/MFA/ForeignPolicy/Issues/Pagesdid-minimizes-civilian-casualties.aspx
W134; OCHA: Gaza Emergency Situation Report (assafuly 2014, 1500 hrs), p. 1; at:
http://www.ochaopt.org/documents/ocha_opt_sitrep0¥7 2014.pdf

OCHA Gaza Emergency Situation Report; 20 July 2912,

Israel Ministry of Foreign Affairs. Operation Pegative Edge: Israel under fire, IDF responds;
26 Aug 2014. At: http://mfa.gov.il/MFA/ForeignRoy}/ Terrorism/Pages/Rise-in-rocket-fire-from-
Gaza-3-Jul-2014.aspx

Isramedia. Statement by PM Netanyahu and DM Ya&0nJuly 2014; at
http://www.isramedia.net/forum/2/%D7%97%D7%93%D7%#07%95%D7%AA?p=33557
Witness interviewed by B'Tselem; Paramedic and gjbotnalist killed during an attempt to
evacuate wounded people from a-Shuja'iyeh; at:
http://www.btselem.org/testimonies/20140722_gazeampadic_ahmad_sabah
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261. The commission examined several incidents thaturred during the IDF’s
operation in Shuja’iya, taking testimonies from rarous witnesses, many of whom had
survived attacks on their homes.

262 Al Helo family: On 20 July at about 3 a.m., two missiles struckhbese of Talal
Mahmoud Hamed Al Helo, which is located next toaditMahmoud Al Helo’s house in
Nasas Street in the Shuja’iya neighborhood. Shohyeafter, Jihad Mahmoud Al Helo’s
own house was struck, and 11 Al Helo family mempiaiduding 4 children (among others
2 six-month old twins) and 4 women, were killed.eTthree-story house was totally
destroyed. Given the destruction caused and the witnessrestes, the weapon used was
most likely a large explosive bomb.

263. Talal Mahmoud Hamed Al Helo told the commisstbat he was at home with his
wife and children and just had gotten up $othhur Suddenly he heard noise but did not
understand what it was. Then his brother Jihaegdath ask how they were doing because a
missile had struck the third floor of Talal's hou3de witness and his family were on the
second floor of the house and had not realized ttiatoise was from their own home
being hit. Minutes later, Jihad’s house was hitewiTalal Mahmoud Hamed Al Helo said
that his house was shaking as if there were ahagaake. Talal looked out of his window
and saw that the house of Jihad, with whom he tegah halking just moments before, had
simply disappeared and been transformed into rubble

264. Talal confirmed that 11 people died as a teduhe attack, and that rescuers did not
arrive on the site until several hours later. Thidding was completely destroyed and it
was extremely difficult to pull out the bodidde added that they had not received any
leaflets, calls or phone messages warning themtaheumminent attack. The only thing
that could have been a warning was the missilehtdlheir roof, which he had not noticed
until his brother had called him, but to the withiéswas never clear whether the projectile
was a so-called “roof-knock”. According to Talalea if it was a warning, it would have
given them too little time to leave.

265. Talal did not believe that his brother’'s houses hosting any militants or military
targets because “these were houses that belongadiltans with children and women.”
The witness had heard in the news that an Israklies was kidnapped and assumed that
the attacks on his neighbourhood were revengekattaecause “every time one of theirs
dies or is kidnapped, we feel the consequences @i bur homes? Talal told the
commission that, had he known an attack was gairigke place, he would have left the
house with his family:

266. “l am not a fighter, | am a civilian and | eaabout the well-being of my family.
Even if we had left there and then, the chancemuofsurviving the bombings would have
been one per cent.”

267. Ayyad family: On 20 July, at 6.30 a.m., 11 members of the Ayyadilfy were
killed by shells in Al Mansura Street, Shuja’iya they left their home to escape the
shelling® In addition to those who normally resided in trmuse, the Ayyad family was
hosting relatives who had sought shelter after gpéamced to leave their homé©n 20

W126, PCHR submission
W126
W126
W126.
W126
WO063
W194
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July, the area where the house is situated watedhiebm 1 a.m. onwards. The witnesses
described the family in a state of complete pasithe shelling intensified and they tried to
gather everyone to escapdleighbours, including the Hajaj and Abed familiegre also
preparing to leav@ At around 6.30 a.m., the family left the houseefhad gone about 70
meters when a shell hit the entrance, followedviy $hells that struck a group of people
fleeing and killed 11 family members, includingHildren and 5 women, one of whom was
pregnant Another 7 persons were injured including 3 ctefdand one womah.

268. One of the witnesses, Khalil Ahmed Ayad, reted that he lost consciousness
during the attack. When he woke up in the streztealized that his left arm was seriously
injured. It was later amputaté@dEveryone around him was running and screamingtlaad
air was thickened by a layer of dust. Two witnessad that no one could move from that
spot for over an hour and ambulances were unabieaith them due to ongoing IDF aerial
bombings®

269. A family member told the commission that thvegre hit by shells while fleeing.
The witness’s wife, six months pregnant with twings killed in the attack. When asked
whether they had been given a warning, either atehor when they were fleeing, the
witness said"

270. “I am talking only about where | used to live andah guarantee there were no
warnings. Let me tell you this. Had we known aacktwas coming, we, the men, might
have decided to stay back, but we would never levthe women and children be exposed
to such horror... They had bombed the ambulancessendiere trying to find cars to take
the wounded to the hospital.”

271. The photos of the damage and of remnants apaves received by the commisgion
are consistent with these testimonies and inditteiethe weapons used were most likely
155 mm high explosive artillery shells, which hduses set to air-burst and are designed to
cause as much damage as possible to persons o€ iopen. The shells would have
exploded just above the ground resulting in thenhgmbers of casualties reported and
causing the shrapnel patterns displayed on thes\aalll vehicles, which were without signs
of significant blast damage or cratering.

272 Al Jamal and Al Sheikh Khalil families: On 20 July, two families came under
attack by Israeli forces in Baltaji Street in thauf&'iya neighbourhood. Four family
members of the Al Jamal family were killed in thieest by shells as they attempted to flee
Shuja’iya. Three of those killed were children apetween 10 and 12. Another 7 persons
were injured including 3 children and 2 women. Fbengest child injured was a two year
old boy? Six members from the Al Sheikh Khalil family wekéled inside their home in
Baltaji Street, including 2 children and 4 womemoa#ther two children were seriously
injured® It appears that one daughter died at the hosgstal result of the attack.

1 w194, w063

2 WO063, PCHR submission
3 WO063, PCHR submission
4 A/HRC/28/80/Add.1, para.42; also PCHR submissidrich reports 3 children killed.
5 w194

5 WO063 and W194

7 WO063

8 PCHR submission.

® W134, PCHR submission.
10 PCHR submission.

1 W204
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273. On 16 July, the IDF distributed leaflets ie Bhuja’iya neighbourhood of Gaza City
telling residents to leave the area. At aroundnd. an 20 July, 471 members of the Al
Jamal family fled their home in Tawfiq Street orotfdo escape the heightened attacks in
the area. Witnesses told the commission that thene vaeading towards Faray Street. As
they walked, intense shelling and explosions weegyavhere. Upon arrival at Faray Street,
they found attacks there as well, so they continwatking trying to find a safe place.
Some family members in the street were hit by mert@itnesses told the commission that
no family members were affiliated with an armedugrand that they were all civilians,
most of them women and childrén.

274. The commission interviewed one member of th&keikh Khalil family who lost
his wife and his 4 and 15-year-old daughfeihe Al Sheikh Khalil family building is
located in the northern part of the Baltaji Stréeis about 200 fhand has three floors; on
the first floor, the witness’s father Mohamed Abd Rahman Al Sheikh Khalil lived
together with his son Abdel Rahman and his fandilye witness lived on the second floor;
no one lived on the third floor. In total the builg housed three families, including at least
16 peoplé'

275. According to a witness from the Al Sheikh Khimily, who was inside his home
during the attack, on 20 July at about 6 a.m.,da@dhmany explosions outside in Al Baltaji
Street. When he realized that mortars had struekrélof, family members went to the
staircase for better protection. They attemptecktpuest help from the Red Cross but were
not successful.At least five or six mortars hit the buildifigt appears that the first shell
struck the roof; a subsequent shell fell on thehewn part of the house and another on the
terrace on the first floor where people were stagdi he witness opened the entrance door
in order for the family to escape, but closed itiagwhen he saw that the ambulances
outside the building had been hit by mortars ad. wWéle ambulances were destroyed. So
the family remained inside, scared to leave thesabifter a few minutes a mortar struck
the entrance of the house where the family wasngidA witness and family member
described to the commission that the house cairgharid some of the family members ran
outside. They looked for ambulances that coul@ tdile injured to the hospital but when
they found an ambulance, it was overloaded witieptt® According to the witness, there
was a 2-hour ceasefire, but the family still hadwait for 6 hours before ambulances
arrived at the scene. According to the same witnfess people died while awaiting the
ambulance$.

276. The witness from the Al Sheikh Khalil familyaned that the building did not
house any militants, or weapoffs.

277. The strike and shrapnel patterns reviewedherbaisis of photos of the site and of
remnants of weapons submitted to the commisSare consistent with witness statements
and indicate that mortars were used during thelatta

! PCHR reported 70 (PCHR submission)
2 W134 and W135

% w204

4 PCHR submission

> w204

® W 204, PCHR submission

T W204.

8 w204

® PCHR submission

0 w204

' PCHR submission, including building plans, phaibthe site and of remnants of weapons used.
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278. At around 7 a.m. on the same day, accordirantther witness, a military medical
aid ambulance was directly struck twice while thitness and his colleague attempted to
provide first aid to victims in the area. There aéour persons in the vehicle, a driver, a
photographer and two paramedics. The passengess allehit, including while trying to
flee the shelling. Two of them were killed and timjured:

Humanitarian pause

279. On 20 July at 1.30 p.m., a two-hour humartapause jointly agreed to by the IDF

and Hamas entered into force, which allowed maimaliitants of Shuja’iya to leave the

area and journalists and ambulances to enter. Buhi@ humanitarian pause, members of
Palesztinian armed groups reportedly emerged froffdibgs and were seen out in the

open:

280. At about 3.30 p.m., Salem Shamaly, a locadee$ who had joined a group of
international volunteers while searching for hisssmg cousin, was killed. As the
volunteers were crossing a small alley, they heasthot. The group immediately divided
into two and took cover at opposite ends of theyalShortly afterwards, Salem Shamaly
moved out of the area where he was taking coverveaslshot. As he lay injured on the
ground, he was shot twice again and killed. Thisdient was recorded on video

281. Although most civilians left Shuja’iya on 2@uly] some remained trapped as
sporadic fighting continued over the following daged weeks. For instance, a video
published by the IDF on 22 July shows how artillergs fired directly at the first row of
houses in Shuja’iya. In the video, one officer edathat these houses were being used by
Hamas as observation outposts and tunnel exit gbiAnother video, which includes
statements from the commander of the Golani Brigddenonstrates how IDF tanks and/or
artillery located in Israel fired at buildings irh§a’iya® Both videos suggest that the
buildings near the Green line were being targetet! leeavily damaged. This is supported
by satellite images, which illustrate that manyldings near the Green Line were indeed
destroyed.

Casualties and damage resulting from the operatioin Shuja’iya

282. The exact number of casualties cannot easilgdiermined because some persons
died later from their injuries, and many bodies avenly recovered and buried after the
IDF operation had finished. According to the UNotection Cluster, 55 civilians,
including 19 children and 14 women, were killedighand 20 July in Shuja’iya as a result
of the IDF’s action§

1

o

PCHR submission; Ahmad Sabah; Paramedic and photaijst killed during an attempt to evacuate
wounded people from Shuja'iya; at:
http://www.btselem.org/testimonies/20140722_gazearpadic_ahmad_sabah and Akram Al Awoor
cited in PHR Report (page 46)

Wo042

PCHR submission; see also: A/HRC/28/80/Add.1, para. 43

IDF Spokesman official Video: Direct Artillery ron Shuja’iya.; 27/07/2014. at:
http://youtu.be/uAkDHIrFzHg

Unofficial video produced by IDF artillery battafi 405; Minute 09:00-13:20. at:
https://www.youtube.com/watch?v=R3AmCfkhX_Y

Submission by UNITAR Operational Satellite Apptioas Programme (hereinafter: UNITAR-
UNOSAT).

UN Protection Cluster figures of 31 May 2015.
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283. Haaretz, referring to IDF sources, indicatest tOn July 20, some 600 artillery
shells were fired in less than an hour at [...] Siyeja, in order to extract troops under fire.
The required safety distances were considerablycest] IDF figures show”

284. An IDF soldier interviewed by Breaking thee8ite described the destruction in
Shuja’iya as follows:

“We knew that by the time we got there on FridayljyJ18] there were not supposed to be
any people in the area, since leaflets were digzb@nd also because there wasn't very
much left of the place. The artillery corps and #ieforce really cleaned that place up.
[...] in previous times we had entered Gaza, a DIn@ed bulldozer) would go in and
everyone drove in its trail. But in this operatitmey decided to do something different —
just to enter as an offensive. A row of tanks gdhiny spread out wide, get into position,
identify ‘suspicious spots’, fire as required. Th#es of engagement were very, very lax.
[...] There was no such thing as requesting authdiézra Just fire.”

285. By the end of the operation, according to UNRFUNOSAT, Shuja’iya was a
“razed area”, “likely levelled as a result of foedsIDF demolitions efforts. UNITAR-
UNOSAT analysis of imagery of 25 July shows ongoilf combat operations as
armoured groups ‘sequestered’ a portion of Shejaiythin a perimeter. [...] The
destruction visible in these areas [Shejaiya] regmés 100 % of buildings and thus would
have required relatively significant efforts to @ate.” As a result, a total of 670 buildings
in Shuja’iya were completely destroyed, 608 wergesgly damaged, 576 moderately
damaged, and there were 273 visible impact cfatees over 1800 buildings were affected.

affected.
Statements by the IDF and Palestinian Armed Group regarding the Shuja’iya events

286. According to press reports, Hamas accusetDiRef taking revenge on the civilian
population for its military defeat in the battlegra, promising to pursue the responsible
leaders by all legal meahsAdditionally, according to press reports, theamsic Jihad
movement issued a statement announcing that tmeesriof Shuja’iya and Al Tuffah
“revealed a level of brutality and hatred, whiclkemy leaders are possessed with, who are

Haaretz. Amos Harel and Gili Cohen: Massive artilighelling may have caused numerous civilian
fatalities in Gaza; 15 August 2014; at: http://whaaretz.com/news/diplomacy-defense/.premium-
1.610733#

Breaking the Silence. This is how we fought in Gaestimony 43, p. 110; at:
http://www.breakingthesilence.org.il/testimoniesédmse/?tzuk=1

UNITAR-UNOSAT: Impact of the 2014 Conflict in ti@aza Strip. UNOSAT Satellite Derived
Geospatial Analysis; 2014; p. 9; at:
https://unosat.web.cern.ch/unosat/unitar/publicetfidNOSAT_GAZA_ REPORT_OCT2014_ WEB.
pdf

UNITAR-UNOSAT submission stressing that “Sateliitgagery will only detect damage which is
relatively catastrophic and affects the structurdgrity of the building; damage such as bulldeko
and shattered windows will not be detected.”

Al-Jazeera news channel's website: PalestiniaméYity condemns Shuja’iya massacre and Hamas sayswar
crime, 20 July 2014. At
http://www.aljazeera.net/news/arabic/2014/7/20/%B&%D9%84%D8%B3%D9%84%D8%B7%D8%A9-
%D8%AA%D8%AF%D9%8A%D9%86-%D9%85%D8%AC%D8%B2%D8%B 1860A9-
%D8%A7%D9%84%D8%B4%D8%AC%D8%A7%D8%B9%D9%8A%D8%A9-
%D9%88%D8%AD%D9%85%D8%A7%D8%B3-%D8%AA%D8%B9%D8%AF8B87%D8%AT-
%D8%AC%D8%B1%D9%8A%D9%85%D8%A9-%D8%AD%D8%B1%D8%AS;
http://www.aljazeera.net/news/arabic/2014/ T28-ia ya-laaai-ules -dae laill-s ) jae-pai-ddalull
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trying to save their faces after the painful stike the resistance to the aggressor atmy”
287. According to the same press reports, the P&&Rounced “the crimes of the
occupation.? The Al Qassam Brigades also claimed responsilititythe killing of 14 IDF
soldiers, some of them by opening the doors otiireaged APC and “finishing them”.

289. lIsrael did not respond to the commission’suests for clarifications in relation to

these events. Therefore, the commission has tooreiypformation available in the public

domain. According to press reports, the IDF itaeknowledged that civilian casualties had
taken place in Shuja’iya. Commenting on these evahe IDF Chief of Staff stated the

following:

“1 regret the civilian casualties, and it hurts neesiee children and women injured. [...] We
cannot agree that Hamas will place civilians inrft@f us, so we warn, warn and deter. We
have a moral obligation to do everything possildeatoid civilian casualties as much as
possible, and we have a moral obligation to protaat citizens””

290. Inrelation to targets in Shuja’iya, the 1Dy, means of an infographic to explain the
significant destruction caused largely by air stskindicated that there were more than
two dozen “terrorists” houses’ in Shuja’iya’, inaling rocket launcher positions, tunnels,
hideouts, combat posts, and firing positions fai-mk missiles® The IDF added that it
had successfully targeted most of the sites higtdig) in the infographic (which also
included rocket launching positions and other tegeThe IDF also posted a video,
apparently showing the destruction of one tunnefimja’iya’ claiming that it was one of
“the many terror sites that had been identified @ndeted by the IDF in Shuja’iya”.

291. The Commander of the Golani Brigade praisedatttillery support he received in
Shuja’iya, including from the 4@5battalion, which was in charge of artillery fir& he
artillery fired at very close range to us in orteisupport the rescue operations. The heavy
shelling stopped the Rocket Propelled Grenade (RiP&) he said®

292. Breaking the Silence quotes an IDF soldietesxribing that, when the news of the
battle in Shuja’iya broke, “One of the most senifficials in the IDF, [...] just marked off
houses on an aerial photo of Shuja’iya, to be tal@mn. [...] It's not like in every building

Al-Hayat newspaper: “Holocaust” in Shuja’iya areTaffah, 70 martyrs and 400 injured, 21 July 20A4.
http://alhayat.com/Articles/3702019/-%C3%92%E2%98%Z3%90%C3%8C%E2%95%94--
%C2%A6%C3%9D-%E2%95%90%C3%9D%C3%9D-
%C3%83%C3%9F%C3%88%E2%95%A0%C3%83%E2%94%8C%C3%9D885%94-
%C2%B5%C3%83%C3%9F%E2%95%A9%C2%A6%C3%83%E2%95%@0--7
%C3%88%C3%95%C3%9D%C2%A4%C3%83%C2%AD-%C2%B5400-
%E2%95%A0%C3%90%C3%9D%E2%95%90 http://alhayat.Aoiicles/370201 9 jaa-- - oa-daclaill-
) 570438 5400

ibid

Al-Modon: Gaza: Massacre in Shuja’iya and ambusbethe enemy, 20 July 2014. At
http://www.almodon.com/arabworld/9cd6f58c-cf5b-481t13-9aalfdae2224

Hamodia: The Chief of General Staff Summarizesr@en Thus Far, 21 July 2014. At
http://hamodia.com/2014/07/21/chief-general-stafiimarizes-operation-thus-far

More than 270 craters can be seen in the neighbodr See: UNITAR/UNOSAT submission.
IDF blog: A Hamas fortress in a residential neiginthood. At http://www.idfblog.com/wp-
content/uploads/2014/08/Shujaiya-terror-sites.jpg

Official IDF Spokesman Video: IDF Demolishes Tunbisled to Attack Golani Vehicle; 26/07/2014;
at:

http://youtu.be/WgVxMKto4Q8

Unofficial Video produced by IDF artillery battah 405; Minute 09:00-13:20; at:
https://www.youtube.com/watch?v=R3AmCfkhX_Y
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that was struck in Shuja’iya there was some Haméisant or somebody firing at our

forces”?!

Summary legal analysis

293. The sheer number of shells fired, as welhasréported dropping of over 100 one-
ton bombs in a short period of time in a denselpytated area, together with the reported
use of an artillery barrage, raise questions athéorespect by the IDF of the rules of
distinction, precautions and proportionality. Thesethods and means employed by the
IDF could not, in such a small and densely popdlatea, be directed at a specific military
target and could not adequately distinguish betweigilians and civilian objects and
military objectives as required by IHL. The infortizen available also indicates that during
the Shuja’iya operation on 19 and 20 July the IDélated the prohibition of treating
several distinct individual military objectives i densely populated area as one single
military objective. Therefore, there are strongiéations that the IDF’s Shuja’iya operation
on 19 and 20 July was conducted in violation of pinehibition of indiscriminate attacks
and may amount to a war crire.

294. The Shuja’iya operation also raises serioukems that the IDF did not conform
with its obligation to take precautionary measunreattack. The choice of the methods and
means used by the IDF cannot be reconciled withotiligation to take constant care to
spare civilians and civilian objects or at the viergst to minimize incidental loss of civilian
life and damage to civilian objects in a denselpuylated area. It is questionable whether
the use of such immense firepower in such a staiog would have allowed the IDF: (1)
to respect its obligation to do everything feasitdeverify that the targets were military
objectives; and (2) to assess whether the attageonted the principle of proportionality. In
addition, the length of the intensive shelling (emdhan 6 hours), together with the
observation and intelligence means that the IDF dais disposal in Gaza, would have
allowed those responsible for the attack to recepportune information as to the dire
impact of the shelling on civilians and civilianjebts. The fact that the attack was allowed
to continue under these conditions evidences tinentander’s failure to comply with his
obligation to do everything feasible to suspendtiack if it becomes apparent that it does
not conform to the principle of proportionality.

295. While the IDF appears to have made substaeffatts, in the days prior to the

operation, to warn the civilian population of itd@ntion to intensify its attacks, this in no
way alters the IDF’s other legal obligations (rethto the conduct of hostilities), and does
not modify the protected status of civilians whoegned in the area.

296. The intense shelling, combined with the usa ¢drge number of one-ton bombs,
raise serious concerns about the respect for theiple of proportionality. While shelling
had started in the late evening of 19 July, it ¢geahin nature and significantly intensified

Breaking the Silence. This is how we fought in Gagstimony 110, p. 234; at:
http://www.breakingthesilence.org.il/testimoniesédmse/?tzuk=1

The International Criminal Tribunal for the forméugoslavia stated in th8alic Casethat
“indiscriminate attacks, that is to say attacksalihstrike civilians or civilian objects and miliyar
objectives without distinction, may qualify as dirattacks against civilians,” ICTYProsecutor
v.Galic, case No. IT-98-29-T, Judgement, 5 December 208%. 57. The International Court of
Justice in the Nuclear Weapons Case linked theilptmm of indiscriminate attacks to attacks agains
the civilian population, by stating that: “Stateastinever make civilians the object of attack and
must consequently never use weapons that are inleaptdistinguishing between civilian and
military targets.” Para. 78. Article 8 of the Ro®mtute of the International Criminal Court lists
intentionally directing attacks against the civilipopulation or civilian objects as a war crime.
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around 1.30 a.m., just after seven IDF soldiers laeh killed when the APC they were
riding in was destroyed. The objective of the shglland heavy bombardment appears
mainly to have been force protection. The commisgibserves that the issue of force
protection of the attacking force as an elementagsessing proportionality is still
unresolved While it is certainly true that the protectionsafldiers who are coming under
attack represents a concrete and direct militamyaathge, it is an “undisputed fact that
force protection is not an overriding concern tbatild set aside all other considerations
when assessing the proportionality of an attdckAlthough the proportionality analysis
may properly take into consideration force protattand the neutralization of units of
Palestinian armed groups, given the means and oeteed by the IDF in Shuja’iya, it is
possible to conclude that a reasonable commandeidvbe aware of the potential for such
an intense attack to result in the death of a migimber of civilians. As such, it is highly
likely that a reasonable commander would therefmreclude that the expected incidental
loss to civilian life and damage and destructiorcieflian objects would be excessive in
relation to the anticipated military advantage bistattack. In addition, even if, at the
moment of launching the attack, the initial assesgnby the commander was that the
attack was proportionate, he had an obligation uspend the attack as soon as its
disproportionate nature became apparent.

297. The circumstances of the killing of Salem Shlgmndicate that a civilian was
targeted in violation of the principle of distimmti. The fact that he was shot twice while
lying injured on the ground is indicative of anant to kill a protected person (either owing
to his civilian status or to the fact that he wasshde combat) and constitutes an act of
wilful killing.

298. The destruction and damaging of over 1800 d®urs Shuja’iya alone, as a result of
both targeted and indirect attacks, raise seriauearns about the IDF’s conduct. This
issue is addressed in detail at V.A.2.d.

299. In spite of the significant destruction anddible allegations of civilian casualties,
the commission is not aware of any on-going ingadibn carried out by the IDF into the
events that took place in Shuja’iya on 19 to 2¢.Jul

Khuza'a

300 “What happened last summer is something thatlinever forget, ever. We should
exist in this world in a spirit of cooperation, lofse for life, of brotherhood. The situation in
which we lived was incredible. My mother was injueand was bleeding and | was unable
to help her because | was injured myself. Theyetgd the clinic with three rockets from
drones. The neighbourhood of the clinic was hiaibleast 25 or 30 explosionsdJr. Kamel
Qdeih, medical doctor in Khuz&a

1 ICTY, Final Report to the Prosecutor by the CommiEstablished to Review the NATO Bombing
Campaign Against the Federal Republic of Yugosl®2@80, available at
http://www.icty.org/sid/10052#IIlwork :

“The questions which remain unresolved once @uidés to apply the principle of proportionality
include the following: [....] d) To what extent igwlitary commander obligated to expose his own
forces to danger in order to limit civilian casiggdtor damage to civilian objects?”

Robin Geiss. The Principle of Proportionality: ‘EerProtection’ as a Military Advantage, Israel Law
Review 45, p.74
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301. A think from here, they (the Israelis) can sleejetiy. But handling the tunnels will
not be enough to bring calm. The Palestinians Havanderstand that this does not pay
off.” Col. Ofer Winter, Commander of the Givati Brigade.

302. Between 21 July and 1 August 2014, the IDFdooted a ground operation in and
around Khuza'a, a village with about 11 000 inhaiis located on the south-eastern part of
Gaza. The entry of IDF ground troops was precedgdh lcampaign of aerial attacks
targeting a large number of residential buildingscording to the IDF, the objective of this
operation was to destroy the extensive tunnel stfugture that could be used by
Palestinian armed groups to enter Israel. The IBB alaims to have found numerous
weapons depots in Khuza'a.

303. The commission spoke with 13 eyewitnessesodimers who had withessed events
in Khuza'a. Likewise, the commission considered fictamtial and public reports and
submissions relating to the ground operation in &'t

304. The information provided by eyewitness acceusatellite imagery and medical
sources as well as third-party submissions, shal ld@vels of destruction in Khuza'a as a
result of the considerable force and firepower uisegl densely inhabited civilian area. The
resulting hardship experienced by the residents eaxerbated by restrictions on the
movement of civilians and medical personnel, ad aglby the harsh treatment of people
trapped in a context of hostilities.

Warnings

305. The ground operation was preceded by warniaghe civilian population. The
majority of Khuza’a witnesses who spoke to the cassion stated that, during the week
prior to the ground operation, they had been giwamings, mostly in the form of fliers
dropped from airplanes. One of the witnesses th&l dommission that the family had
received a recorded telephone message. Severasséa said that they had chosen to stay
despite the warnings owing to a variety of reastmsome cases, local residents feared that
there were no safer sanctuaries as other partsapé @ere also coming under attack. In
other cases, witnesses were afraid to leave bectheseattacks were taking place
everywhere at once:

306 “Yes, we had received warnings through leafléizt twere dropped from the air.
The warning was issued on that same morning, keiattacks also started on that same
day so it was a difficult choice as we feared themiof fleeing while the attacks were taking
place.”

307. Witnesses estimated that about 70 per®centhe population responded to the
warnings and left Khuza'a in the days prior to 20yJwithout restrictions. Those who
chose to leave the village on or after 20 July wezquently prevented from doing so by
IDF troops in the streets connecting Khuza’a todeter of Khan Youni$.

Ground operation

308. Information received by the commission indésathat on 18 July, large numbers of
IDF units comprising ground troops, tanks and mikts were seen approaching and
taking positions along the northern outskirts oK&'a. On 21 July 2014, the IDF attacked

1

Channel 10 News. Alon Ben Davids: With the Givdigtiters in Gaza: 26 August 2014; at:
http://news.nanal0.co.il/Article/?ArticleID=107163@inute 12:50

2 W259

W268;
Confidential submission 22



A/HRC/29/CRP .4

the access routes from Khuza’'a to Khan Younis, iogusraters and obstacles in the roads
that would limit Khuza’a’s inhabitants’ access e butside world.From that moment on,
nobody was allowed to move in or out of the villajebecame a zone of active fighting
and everything in it was turned into a target. Eyeesses indicated that IDF bulldozers
demolished the first home in Khuza’'a - reportedijolmging to Hussein Abu Reida - in the
early hours of 20 Jul§.On 19, 20 and 21 July, Israeli aircraft graduétiensified their
presence over Khuza'a and carried out strikes nmtintly. During these days, the IDF
conducted manoeuvres apparently aimed at resgiotiovement in and out of Khuzé’a

309 “On 21 July, the day before the start of the nhassnilitary offensive, the IDF was
preparing for the assault. They started creatingrieas consisting of soldiers standing
side-by-side to create a human wall. On that dagytwould confront anyone trying to
leave Khuza'a with gas and smoke boribs.

310. On 22 July, Khuza'a had been entirely surredndly troops and isolated from
surrounding communities and fragmented internatiyoading to neighbourhoods, many of
which were rendered inaccessible. None of its egg&lcould move in or out of the village,
the electricity was cut and reports indicate thanywater tanks on the rooftops of homes
were attacked and destroyed by the IDF. Neighbadbtavith homes sheltering hundreds
of families came under intense fire from the aid éne ground, in particular between 22
July and 25 July.On 23 July, OCHA pointed to “reports that Khuzaast of Khan Yunis,
was exposed to severe artillery fire overnight totthy, as Israeli forces reportedly entered
several hundred metres into the villa§e&ccording to the UN Protection Cluster, 68
persons, including at least 14 civlians, were HilleOne resident who was trapped in
Khuza'a declared:

“[...] the Israeli Air Force launched an enormous rhbing campaign that was to be
followed in hours by the ground offensive. The 6 up a centre between Khuza'a and
Israel, at about 2 or 3 km from the centre of KHaz&@he IDF launched several strikes
from that base which principally targeted civilidmomes. The attacks killed about 50
civilians - within hours after its launch®

311. The following is a testimony of another suorivf the operation in Khuza’'a whose
pregnant wife lost her unborn child as an indi@sisequence of the attacks:

“The day of the attack, our house was targeteddweral explosions. | cannot tell you what
weapons were used or what the source of the borabs vl had to guess | would think

they were being launched from tanks. The attacksevgo intense, the sound of the
explosions was so loud that we could not reallyimtisiish each attack and from where the
bombs were launched. [...] My family really suffefedthese attacks. Some of my family
suffered injuries. My wife suffered a lot and thasulted in her pregnancy being

“poisoned.” We received some humanitarian assistabat it was more symbolic than

anything. They distributed some medicine and faddrbsmall amounts and infrequently. |

did notgreceive any kind of assistance or compémsdor the damage incurred by my

house.’

© 00 N o g b~ W N P
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312. The intensive attacks on Khuza'a continuedughout 23 and 24 July. Witnesses
provided consistent accounts of heavy fire powexduby the IDF and the seemingly
indiscriminate nature of their attacks, which résdilin significant destruction, including of
residential buildings, as well as other clinicsads, electricity networks and public
infrastructurée’. It also appears that those civilians who did respond to earlier warnings
to abandon Khuza'a were prohibited from fleeing tillage once the military operations
were underway. Moreover, medical staff present huza’a during the ground operation
stated that medical goods and personnel were bdotken entering the village despite the
urgency generated by the growing number of cagsalti

Destruction

313. According to UNITAR-UNOSAT's assessment, oluthe 740 structures attacked in
Khuza’a, a total of 453 buildings were completegstioyed, 181 buildings were severely
damaged, 106 buildings were moderately damaged;188dmpact craters were visilfle.
Also photos in the media show large-scale deswnttiMost of these building were
levelled during the IDF ground operation in Khuzdsatween 20 July and 1 August.
According to witnesses interviewed by the commissand analysis of satellite imagery,
the IDF used bulldozers to demolish residentialdings in Khuza’a, in addition to artillery
and airstrikes. The ground operations in Khuza&ulted in extensive damage to public
infrastructure such as the water tower that sethesivilian populatior.

Alleged attacks on civilians trying to flee Khuz&éa

314. The commission received information regardilggations of attacks on individuals

by the IDF as they were trying to flee. Some regbtbeing fired on even when they made
clear their civilian status by holding a white fldg addition to the incidents described
below, ssmall groups of people were reported to Hmeen fired at while trying to escape the
fighting.

315. The commission learned that, on 23 July, ieivd holding a white flag and
attempting to leave Khuza'a were confronted by augrof IDF soldiers who allegedly
prohibited them from exiting the village, and rejeadty opened fire on them.

316. “l don't know precisely how many IDF tanks had bedeployed to Khuza'a;
however | heard there were around 150 tanks in anound Khuza'a, with the vast
majority of them situated along the perimeter & thllage. Since our requests to the Red
Crescent and the International Red Cross did notead in providing us with support, we
decided to make a brave attempt at leaving theeritynasse, believing that they would not
target the crowd if they understood it consistedanifilies and civilians. At about 10 a.m.
on 23 July, almost all of Khuza'a’'s remaining resids gathered in front of the clinic. We
were all civilians and unarmed, many men were ldrested. We carried white flags to
show the IDF that we were civilians. At about 11.8@ started walking down Khalid Ibn
Walid Street en route out of Khuza'a.”

! See also UNITAR-UNOSAT submission;

3

UNITAR-UNOSAT submission. Note that “satellite igery will only detect damage which is
relatively catastrophic and affects the structintagrity of the building; damage such as bulldeko
and shattered windows will not be detected.”
http://www.telegraph.co.uk/news/worldnews/middiégaza/11012640/Gaza-conflict-360-degree-
panorama-of-flattened-town-of-Khuzaa-Gaza.html
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317. “We moved very slowly towards a line of IDF seldiwho were waiting for us and

preparing for confrontation. When we approachedgbkdliers, those of us who were in the
front lines started calling on the soldiers tellingem, “We are civilians, please don't

shoot.” When we were at 5 or 10 meters from thdisd, they confronted us and told us,
“Return to your homes, we warned you to leave days Why did you not leave?” They
did not allow anyone to leave, not even the wom@hdhildren standing in front of them

who obviously did not represent any threat to thévhen people refused to turn around,
they started using sound bombs and tightening tiveg: After that, we started retreating

and when we were about 100 or 200 meters away sihdgenly started firing at us.

318. According to witnesses and submissions redebse the commission, 11 people
were seriously injured in this incident while otheuffered lighter injurieSHuman Rights
Watch reported similar allegations: One witnestestshat he had fled his house that same
morning, following warnings issued by the IDF. As Walked with a group of 50 people
towards the village of Abasan, the group came usdall arms fire that killed his cousin
and injured the witnessEyewitnesses also told Human Rights Watch tha?éduly, a
group of 16 elderly men and adolescents carryinghaie flag came under fire near the
Tawhid mosque, in the north-western part of Khuzataaround 8 p.m. One man died on
the spot and another died of his injuries in tHofdng hours?

319. According to reports by the UN High Commissiofor Human Rights, on 24 July
2014, a 16-year-old girl with a disability fled heome in a wheelchair together with her
family. She was found dead on 1 August near theapo¢ to the village. The relatives of
the girl reportedly left her behind after the girBrother — who was pushing her wheelchair
- was injured as they came under fire by the IDFhe family made several efforts to
retrieve the girl in the following days but werealne to do so because of the incessant
attacks. When they finally recovered the girl's pober injuries suggested that she had
died as a result of shellifg.

House searches and human shields

320. The IDF carried out search operations in gelarumber of houses in Khuza'a in
order to hunt for tunnels and weapons caches. @nognasion, a civilian was shot and
killed. The commission also received reports of ke of human shields in the context of
the search operations.

321. On 23 July, Israeli soldiers separated a Bf-ptl boy, Ahmed Abu Reda, from his
family at a Khuza'a checkpoint as the family watemipting to flee the violence. The
soldiers kept the boy for five days, during whighd he was interrogated repeatedly by an
Arabic speaking soldier about the presence of argredps and the location of tunnels.
Ahmed Abu Reda’s father described to the commisiiahhis son was forced to undertake
“risky tasks such as opening doors, inspecting my@witching the lights on and off to test
whether secret explosives were being connectedhedight switches, open fridges and
other devices that may have detonated explosiorss’ boy was also forced to look for
tunnels in basements and to sleep with the soldietse checkpoirft. The soldiers also

1
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Human Rights Watch. Gaza: Israeli Soldiers Shodtkill Fleeing Civilians. Fighting in Khuza'a ShevGrave
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threatened to unleash their dog on him and for¢edtd dig for tunnels. Ahmed was also
compelled to sleep for four nights between rowsscdeli soldiers. On 10 September, the
MAG ordered a criminal investigation into the inei. In a newspaper article, an
unnamed Israeli officer confirmed that the Isramilitary had suspected Ahmed of being a
militant and detained him during their ground opierain Gaza. His father's affiliation
with Hamas was noted, namely, he held a seniottiposiith the Tourism Ministry of the
Gaza Governmerit.

322. An eyewitnesRaghad Qdeih, told the commission that, on 25 dubyind 1 p.m.,
Israeli forces occupied the home of her uncle, Modd Tawfiq Qdeih, in Khuza’'a. At the
time of the attack, the witness, together with tnecle’s extended family and friends were
taking shelter on the ground floor. Most of the mpgmately 30 persons who had sought
refuge in that house were women, children and Bigmrsons, including a man who was
over 70 years old.Both witnesses interviewed by the commission ifatien to this
incident insisted that these people were all @wvili, and that none of them were affiliated
to armed group$.When the soldiers entered the house, Mohamed Ga@tleih was
holding a white flag with one hand and his othemchavas raised to show the soldiers that
he was unarmed. He reportedly spoke to the soldiddgbrew, telling them that they were
all civilians. Mohamed Tawfiq Qdeih was approaching soldiers and, when he was about
two meters away, the soldiers shot him twice ani@ckihim. The women and children -
among them the witness's daughter - were then edderleave the house, whereas all six
men present were directed to stay in the buildifitne women and children went to the
house of the witness’s father, Ramadan Qdeih, shaot.

323. The father of Raghad, Ramadan Qdeih, describethe commission that he
witnessed the forces arriving at the house of toghier, Mohamed Qdeih, at around 1 p.m.,
in the process of which they demolished parts ofAliout an hour later Israeli soldiers
came to his own house. They ordered the peopleerhbuse to return to the place where
they had previously sheltered, where the womerestay the first floor. The owner of the
house was taken to the second floor. From the wintthere, Ramadan Qdeih saw the men
who had been held at his brother's house with lissatdiers standing behind them. The
witness said that the men were naked with blacktigldags over their heads, handcuffed
and positioned in front of the windows facing outd&® The soldiers then started shooting
from behind the naked men, using them as humardshi€his went on from about 1.30 to
6 pm. The men were later told by the soldiers thay were placed by the window in order
to deter Hamas fighters from returning fire. Théness also stated that when he asked the
Israeli soldiers about the fate of his brother, Kiwled Tawfiq, they lied and said he had
been injured and was receiving medical care irffareint room’
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Military Advocate General. Operation ProtectivegedUpdate re Individual Incidents; 10 September
2014; at:

http://www.law.idf.il/163-6859-
en/Patzar.aspx?pos=2&newsFromDate=01/09/2014&neaBa-30/09/2014

The New York Times, 26 August 2014, "The Isradlitary confirmed that troops had suspected
Ahmed of being a militant and detained him duringit ground operation in Gaza, noting his father’s
affiliation with Hamas" and that the incident "haglen sent to examination":
http://www.nytimes.com/2014/08/25/world/middleegatZa-strip-palestinian-teenager-cites-ordeal-
as-captive-of-israelis-soldiers.html?_r=0.
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Arrest and ill-treatment while in detention

324. According to information reviewed by the coresin, the IDF conducted arrests of
dozens of Palestinian men and children throughbet duration of the operation in
Khuza’'a. Some were interrogated in locations in &azhile others were questioned in
Israel. According to witnesses held by the IDFadetes were interrogated about the names
of Palestinian fighters, and the location of tusreetd weapons depots.

325. A resident of Khuza’a told the commission tbat23 July, at about 9.30 p.m., he
heard a number of loud explosions as he was attgneivening prayers at Al Farouq
Mosque. The witness rushed to his home which iatkxt near Al Bassateen Street and
gathered his family in the middle of the house wheveryone lay down on the floor.
Attacks were intense and the witness had the immeghat his neighbourhood was being
shelled both from the air and from the ground. Mt on until 5 a.m. on 24 July. At that
time they heard shooting outside the door of hiasko Ten Israeli soldiers reportedly
forced themselves into the house. The witness spmkbem in Hebrew to try and calm
them down, but the soldiers reportedly told hinigbut up.® According to the witness, the
soldiers handcuffed his son who has a mental digsabrhe soldiers subsequently put a
casserole on the boy’s head and four of them st&itking and punching him. Then one
of the soldiers began shooting between the legh@boy. After a while, they took him
away. When the witness asked the soldier to ledawesdn alone, the soldier apparently
responded by saying, "shut up or we will take ydithe witness said that the soldiers then
forced the family to remain behind. The witness vepeaks Hebrew and understood the
insults that were being addressed to his famigtest "It is horrible what they said....but
the children could not hear it." On 24 July at ab8up.m., the men were all forced to
undress and were taken outside. Two of his sone them detained by the IDF. One was
released six days later; the other was sentencexdhbgraeli court to 45 months in prison.
He is presently held in a prison in Israel.

326. According to a submission, a detainee repadttietl he and other detainees were
woken up in the middle of the night and forced tand while being beaten. One detainee
reported that IDF soldiers splashed water on hich@another detainees’ faces and verbally
abused them in Arabic. Two detainees assertedathtdtte time of their arrest they were

threatened if they refused to cooperate. One mas reportedly told that he would be

killed and another one that his parents’ house @ob¢ targeted. The report also

documented another case in which a detainee whdheldsat a location within Israel was

told that his house would be destroyed if he faitedooperaté.

327. Aresident from the neighbourhood of Zannklniza'a told the commission that on
17 July at about 6 p.m., as he left his home tosgate water for his chickens, he was
approached by a group of Israeli soldiers who aoméd him and accused him of digging
tunnels for Hamas. The soldiers shined a flashlayhthis face and took him away. The
witness could see that there were some Palestfo@laborators” with the soldiers. The
witness heard them talk and thought that the “boltators”, having realized that he was
not a very important target, so informed the safl@nd they stopped harassing him, but
still decided to detain hih.The witness stated that he was then taken to aehbe
recognized as belonging to Mohamed Abdel Ghafouichvwas full of soldiers with dogs.

It was Ramadan and after spending 48 hours bliddtbin the house, the witness asked for
water and food. He reportedly was told to shutamg a soldier went through his pockets
and took 8300 Shekels from him. When the soldiermaved the blindfold, one of the
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soldiers showed him the vast level of destructigible from the window and allegedly
told him "look at what we did™"

328. Two days later, the witness was taken to dl sow@mm and interrogated about tunnels
and weapons caches. The witness claims to havel®san during the interrogation. He
was then given a nylon uniform to wear and trameteto another location where he spent
two weeks. He was reportedly held in a room withamedows and interrogated repeatedly
about the same issues. At one point, the withegmslto have been forced to sit in a small
seat, which he described as being approximatelyn2020cm. The soldiers then placed a
bag on his face, which carried a terrible stench.skthted that for three days, the soldiers
would throw cold water on his head whenever hedtrie sleed. The witness fell
unconscious at some point and woke up several hatans finding himself in a bigger cell
with about ten other people. Finally, the witnesswransferred to a court in Azabal Ashel,
where he was sentenced to 28 days in prison. Hagnged his sentence, he was taken to
the Erez crossing. When he asked about the 850&lIshinat had been confiscated earlier,
he was told: “Ask Ismail Haniya’”

Attack against a medical clinic and preventing arulances from accessing Khuza'a

329. According to witnesses, Khuza'a’s only cliriiy, Kamel Qdeih’s Clinic, was struck
by repeated Israeli air strikes on 23 and 24 Jubne of the doctors running the clinic
recounted the following:

“The clinic and its surroundings were hit by a numbkrockets. About thirty people in
total were killed, and several more injured in thegtacks. They were mostly children and
women. None of them were combatants. Among themmwasother who was killed before
my own eyes. He was hit during that attack andapskd. During that same night, when |
was talking to the media, | told them that althoulgis soldier killed my brother, the most
precious person for me, | would still treat himegtholdier) just as | would anybody else
because he is a human being and no human beingvéss® be killed. | felt so much pain.
It was the most painful experience of my life, §eirdoctor and not being able to save my
brother’s life. During that same night, | believedved the lives of numerous others.”

“They targeted the clinic with three rockets fronokes. There were at least 25 or 30
explosions in the neighbourhodithe attacks on the clinic continued also on thé2@ur
clinic was deprived of the most basic provisionsréat patients. [...] and in all this there
was no communication or warnings. We were justcitid.”®

330. The commission similarly understands that egye#s from the Ministry of Health
and the Palestinian Red Crescent were preventéaebpF from entering Khuza'a.

331. “On 22 July, attacks intensified. It was probaltiy most violent day for Khuza'a. |
call it the black day. The attacks were carried fartthe most part from the air, by F16s
and drones. Tanks in and around Khuza'a were aigadf intensely. The clinic was
overflowing with more patients than it could handlespent most of that night calling
colleagues from the Red Cross and other internafi@mganisations to request for help.
The Red Cross informed me that they were told byldhaelis that nobody would be
authorized into Khuza'a because it was a closedamyl zone. | immediately [...] reminded
them that they are a humanitarian organization telbuld be working to help the people
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who are most in need. [...] On the following mornihgalled our colleagues from the
Ministry of Health and the Palestinian Red Crescdritey too were unable to enter. Our
brothers from the Red Crescent however made a geraitempt to enter into Khuza'a and
were stopped when their ambulance came under a‘ttéctkelays in Evacuation of Injured

Civilians and Failure to Protect and Respect Metilearsonnel

“| don't want to die. Don’t leave mé-year old Bader Qdéih

332. The commission heard testimony and reviewedmg&sions describing how
wounded, sick and trapped civilians were deprivédnedical care during the IDF
incursion into Khuza'a. According to those repotts® IDF repeatedly refused access to
medical teams. Palestinian Red Crescent SocietCfRmbulances spent a considerable
amount of time on the outskirts of Khuza'a waitiiog a green light to enter the village to
evacuate the injuret!.

* The commission understands that the Palestinian Gedcent Society (PRCS)
obtained access to enter Khuza’a only on 24 anduBg and that, on both days,
the total time the medical crews were accordedténd to the injured and recover
dead bodies was between 40 and 90 minutes (afteinghdor several hours
through destroyed streets and neighbourhoods, iagiggttheir way around tanks
and soldiers and being subjected to searches). ddiays meant that the
ambulances could not transfer the injured to habpitickly or go back to pick up
more casualties.

e On 24 July, for example, according to withessesC8Rersonnel were forced to
carry the injured on their shoulders because tlael was blocked, and the IDF
refused to clear it. The IDF had opened the roatherway in but blocked it again
while the ambulances were working inside KhuzaBecause of delays of more
than three hours, one man who had a gunshot imjuhys thigh had to have his
leg amputated when he got to hospital.

e On 24 July, according to witnesses, the PRCS ambelféound a 6-year-old boy,
Bader Qdeih, who was critically injured. He wasetako an IDF checkpoint in
order to be transferred to the closest ambulanke.ambulance was kept waiting
for at least 20 minutes in spite of the evidentosemess of the victim’s injuries
and his being a child. The boy died before he cdokd transferred to the
ambulances that were waiting at the outskirts efvillage'.

W268; Confidential submission 22

Bader Qdeih, W268; see al$dysicians for Human Rights. Gaza 2014. Findingandhdependent medical
fact-finding missione-mail of 28 April 2015At
https://gazahealthattack.files.wordpress.com/2Ql§4¥areport_eng.pdf, p. 88ee also video at
http://www.aljazeera.com/programmes/aljazeerawd@ii4/08/khuzaa-attack-aftermath-
201481165544556845.html ; min 13-26 (unverified)

Confidential submission 22; Confidential submiss3an

Submission 22.2 See also W083.

W268 on 20 February 2015; see also: Physiciansldonan Rights. Gaza 2014. Findings of an
independent medical fact-finding mission. At
https://gazahealthattack.files.wordpress.com/2§Arareport_eng.pdf, p. 88; See also video at
http://www.aljazeera.com/programmes/aljazeerawd@ii#/08/khuzaa-attack-aftermath-
201481165544556845.html ; min 13-26 (unverified)
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* On 24 July, when a PCRS medical team entered Kapzaperson who asked for
their help was seriously injured by gunfire dirgdth front of them, according to
witnesses.

333. The case of Ghalia Abu RedaA witness told the commission that he and his
family decided to leave their home in Khuza'a ik@clance with the warnings issued by
the IDF prior to the launch of the ground operafids attacks were intensifying, they fled
Khuza’a in a state of complete panic, leaving belone of the family members, Ghalia
Abu Reda, a woman aged about 70, in a wheelchdiali& Abu Reda’s cousin stayed
behind, in order to look after her for as long asgible, but eventually the cousin too was
compelled to leave. When the witness returned ¢éofdémily home a few days later, he
found Ghalia Abu Reda’s dead body. She had a buolbek in her head and blood on her
face. The doctor who later examined the body thé&witness that she had been shot from
close range, from a distance of about two metrasother member of the Abu Reda family
confirmed the above allegations to the commissidrat witness stated that the house was
very close to the Green Line and that, some daygeeks later, an Israeli soldier posted on
twitter a picture of another IDF soldier offeringter to Ghalia Abu Reda:

“The soldiers did this to pretend that they werartam. They did not know that Gaza is
small, and that the picture would be recognizedhgyfamily. When the family returned to
Khuza’a they found Ghalia dead?”

IDF and MAG statements

334. The IDF has not officially declared how mamyrtels it found and destroyed in
Khuza’a, nor has it stated how many weapons caittdiscovered. Colonel Ofer Winter
Commander of the Givati Brigade and the personharge of the operation in Khuza'a,
was reported to have said:

“There is no house that is not harbouring evil.idtamazing — every house. All these
houses are full of explosives. This house herehsrker and a Hamas command centre.
(...) You see, | lost my way; the last time | wag hleere were still buildings heré.”

335. In relation to the events described above MA& ordered criminal investigations
into the 25 July killing of Mohamed Tawfiq Qdeihdatwo unspecified cases of abuse of
Khuza’a residents on 23 July 2014. The MAG alsceoed the opening of four criminal
investigations into alleged looting of houses, sarhe/hich took place in Khuza’'a. On 18
March 2015, the MAG closed the cases of lootinghasvictims declined to testify before
the IDF? The commission sought but could not verify repdiysthe Israeli authorities
indicating that Palestinian armed groups or locdharities had forced individuals to stay
in the neighbourhood.

Legal analysis

336. The commission selected a number of featufréseo20 July to 1 August ground
operation in Khuza'a and analyzed them againstiat@nal law:

a A W N P

Submission 22.2 See also W083.

w251

w251

W252

Channel 10 News. Alon Ben David: With the Givathfigrs in Gaza; 26/07/2014; at:
http://news.nanal0.co.il/Article/?ArticlelD=10639 ; minute 6:39

Decisions of the IDF Military Advocate General aeding Exceptional Incidents that Occurred duringeftion
'Protective Edge' — Update No. 2; 7 December 281:ttp://www.law.idf.il/163-6958-en/Patzar.aspx
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337. The reportethtensity of the shellingnd air strikes in Khuza’a between 22 and 24
July, which resulted in the destruction of residEnbuildings, medical clinics, roads,
electricity networks and public infrastructure; thelldozing of buildings throughout the
ground operation; and the destruction of water $amk roofs of buildings; raise concerns
that the IDF shelling and airstrikes were not esilely directed at military objectives.
While the commission is not in a position to vetifie extent of the use by armed groups of
buildings in Khuza'a for military purposes, it agpe highly unlikely that the 740 buildings
either destroyed or damaged all made “an effeatimetribution to military action”. The
complete razing of some areas of Khuza'a, as shownedia image$,as well as other
available information, indicate that the IDF maywéadreated several distinct individual
military objectives in a densely populated arearaes single military objective. This would
be in violation of the prohibition of indiscrimiraattacks, found in customary international
law and reflected in article 51(5) of Additionald®col 13 Therefore there are strong
indications that elements of the IDF operation ihuka’'a may qualify as direct attacks
against civilians or civilian objects and may tlamsount to a war crimé.

338. The allegations that civilians trying to fl&@uza’a on 21 July and 23 July 2014
were prevented from doing so raises significanistjaes as to the IDF’s strict compliance
with the general obligation to take all feasiblegautions to avoid or at least to minimize
incidental loss of civilian life. Indeed, allowira@yvilians to flee an area that is about to be
subjected to heavy shelling and air strikes imflicaccords with the general obligation of
parties to a conflict to take constant care tosjlae civilian population.The commission
recognizes that the obligation is to take “feasimlecautions”, which means that not only
humanitarian, but also military considerations bantaken into account when deciding on
the precautions to be observed. However, in theradesof any information from Israel on
the issue, the commission does not see any miltangideration that could have justified
preventing civilians from fleeing. The IDF had ady sacrificed any element of surprise
by issuing a warning several days earlier, meativag Palestinian armed groups were
aware of the impending attack.

339. While preventing members of armed groups ffleging by mingling with civilians

is hypothetically a valid military consideratiortfeough such an argument has not been put
forward], it does not, in the circumstances at hautiweigh the humanitarian consideration
of allowing a substantial group of civilians to euate an area that has or will shortly be
subjected to heavy bombardment. When refusingltavativilians to flee Khuza’'a on 21
and 23 July, the IDF had full knowledge of theiegence and therefore should have
foreseen that an attack against the town usingquseteshelling and aerial bombardment

AP | article 52, para.2

The TelegraphGaza Conflict: 360-degree panorama of flattened towiihuza’'a, Gazab August
2014. http://www.telegraph.co.uk/news/worldnews/iegast/gaza/11012640/Gaza-conflict-360-
degree-panorama-of-flattened-town-of-Khuzaa-Gagd. ht

International Committee of the Red CroGsistomary International Humanitarian Law Database
Rule 13

The International Criminal Tribunal for the form¥ugoslavia stated in the Galic Case that
“indiscriminate attacks, that is to say attacksalihgtrike civilians or civilian objects and miliyar
objectives without distinction, may qualify as dirattacks against civilians,” ICTY, Prosecutor
v.Galic, case No. IT-98-29-T, Judgement, 5 Decer@B68, para. 57. The International Court of
Justice in the Nuclear Weapons Case linked theilptmm of indiscriminate attacks to attacks agains
the civilian population, by stating that: “Stateastinever make civilians the object of attack and
must consequently never use weapons that are inleaptdistinguishing between civilian and
military targets.” Para. 78. Article 8 of the Ro®mtute of the International Criminal Court lists
intentionally directing attacks against the civilipopulation or civilian objects as a war crime.
AP | article 57, para 1
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would very likely be indiscriminate or disproportal. This also raises concern that not all
feasible precautions to minimize danger to civiamere taken by the IDF in its attack
against the town of Khuza'a.

340. Article 23 of the 1907 Hague Regulatibpsoscribes the destruction of property
unless such destruction is required by imperatiugary necessity. A similar provision in
Geneva Convention IV prohibits an occupying powent destroying private or public
property? The extensive devastation, carried out by the iDRhuza’a, in particular the
razing of entire areas of the town by artilleryefimir strikes and bulldozers, indicates that
the IDF carried out destructions that were not ireguby military necessity. Article 147 of
the Geneva Convention IV qualifies the extensivstrdetion of property “not justified by
military necessity and carried out unlawfully anéntonly” as a grave breach of the
Geneva Conventions. The massive destruction exgécibgethe IDF in Khuza’a may
therefore amount to a war crime, if all of thesengnts are met.

341. The extent of the destruction, combined wilk statements made during the
operation by the commander of the Brigade resptmddr the Khuza'a operation to the
effect that “Palestinians have to understand thiastdoes not pay off,” are indicative of a
punitive intent in the action of the IDF in Khuzaand may constitute collective
punishment. Article 33 of Geneva Convention IV bishes that “collective penalties and
likewise all measures of intimidation or of tersri are prohibited.”

342. Information received by the commission suggésit in several cases Palestinians
who had beerdetained mostly in their homes in Khuza'a, had been iresljitbeaten,
threatened to be killed and otherwise ill-treated IDF soldiers. In some cases the
treatment described by some of the withesses @mlulint to torture. Article 27 of Geneva
Convention IV provides that “protected personsentitled in all circumstances, to respect
for their persons [and] their honour” and “shalladittimes be humanely treated, and shall
be protected especially against all acts of viadeac threats thereof and against insults”
and article 29 provides that irrespective of thaiviidual responsibility of the soldiers, the
party in whose hands the protected person findsdifimin this case Israel, is responsible
for the treatment affordetlin addition, the behaviour of IDF soldiers, as aftred by
witnesses, if verified, amounts to a violation dice 10 of the International Covenant on
Civil and Political Rights. In a number of theseses the treatment afforded to those
detained may qualify as inhuman or degrading treatnin violation of article 7 of the
International Covenant on Civil and Political Rightand article 16 of the Convention
against Torture and may even amount to acts afirrs defined in article 1 of the same
Convention. Such acts are described as war crimdslisted as a grave breach of the
Geneva Conventioris.

343. In addition to the two incidents in which pkopvere allegedly used as human
shields in Khuza’'a, the commission examined a sinallegation in the case of a 60-year-
old woman in Wadi Al Salga, a village south easDefr Al Balah, who was detained on
24 July by IDF soldiers.

1

4

Hague Regulations Respecting the Laws and Custoi¥aobn Land, annexed to the Hague
Convention IV of 1907

Article 53, Geneva Convention IV of 1949

The term “protected persons” is defined in artitlef the Geneva Convention IV as “those who avarg
moment and in any manner whatsoever, find themselwecase of a conflict or occupation, in the lmofla
Party to the conflict or Occupying Power of whibtley are not nationals.” The behaviour describedityesses
also amounts to a violation of customary law aecgéd in Common Article 3 to the four Geneva Cartians.
Article 8 Rome Statute of the International Criadi€ourt; article 147 Geneva Convention IV.
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344. “The soldiers interrogated me repeatedly and detd me in the house for three
days, guarding me with a gun. They did not let sethe restroom and they didn't give me
food or water. They took off my veil. | told themvds a widow from a long time and they
told me that no one loved me, and that no one waskdabout me if | disappeared. | was
scared. | was told that | would remain with thédsers, and | protested, telling them | was
a woman and they were all meh.”

345. The victim, a widow who lived alone on a snfaiim, told the commission that she
was detained by four armed IDF soldiers close tohmene. After confiscating her keys,

mobile phone and some money, the soldiers ordezedohremove her veil and go inside
the house. There the victim was blindfolded anddbaffed, and, some hours later, taken
eastwards to the house of her cousin, where sheimtesogated about tunnels and
members of the “resistance”. The victim denied #fe or her family had ties to any armed
groups. When the soldiers told her that she woeldtaying with them for eight days, the

victim responded that this was highly inappropriaseshe is a woman and they are men.

The soldiers mocked her saying that nobody woulssrhier anyway. Then they took her to
an adjacent shack and at gunpoint forced her t®r emt underground area while about 12
soldiers waited for her above. After 10 minutes 8vldiers ordered her back up and
entered the underground area themsellgs.victim remained captive in the home of her
relative until 27 July, largely without access tater, food and a bathroom. On 27 July, at
around 1.45pm, the soldiers returned her belongingsleft the housé.

346. Based on the information available to the c@ssion, the manner in which the
Israeli soldiers forced Palestinian civilians tarat in windows, enter houses/underground
areas and/or perform dangerous tasks of a militatyre, constitutes a violation of the
prohibition against the use of human shields coethin article 28 of Geneva Convention
IV, and may amount to a war crim&hese incidents also raise concerns that in twihef
cases, the IDF may have violated the obligatiohdlnl persons deprived of their liberty in
premises that are removed from the combat Zamleen detaining them for several days.
The tasks the victims were ordered to perform tey gbldiers jeopardized their lives and
health. That conduct, together with the physical/anpsychological violence to which the
victims were subjected by the soldiers, constitiltéeeatment and may amount to tortute.
In addition, should allegations that victims weoiced to provide information concerning
armed groups and the whereabouts of relatives andets be confirmed, this would
amount to a violation of article 31 of the Genewan@ntion 1V, which states that “no
physical or moral coercion shall be exercised a&jgmotected persons, in particular to
obtain information from them or from third parties.

347. With regards to the treatment of the woman wias detained in Wadi Al Salga,
international humanitarian law provides that, "waonsball be treated with all consideration
due to their sex®.The detainee’swdtural background should be taken into accountrwhe
ensuring the respect for physical and moral intggrThe IDF would therefore be under an

W232.

W232.

GC IV article 28, Article 51(7) Additional ProtocbArticle 8 Rome Statute of the ICC. See also
https://www.icrc.org/customary-ihl/eng/docs/v2_mulle97

4 CIHL study rule 121.
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CAT article 16 on degrading treatment. GC |, Art, 6C I, Art. 51; GC lll, Art. 130; GC 1V, Art.
147; ICC Statute, Art. 8(2)(a)(i); (ii); (iii); (vi)i Art. 8(2)(b)(i); (iv); (X); (xxv) AP I, Art. 75AP 1,
Arts.75(2)(a); (b)

Art. 27, para 2, Geneva Convention V..

Elements of Crimes for the International Criminalut, Article 8 (2) (b) (xxi), footnote 49.

91



A/HRC/29/CRP.4

92

an obligation to hold the widow in Deir Al Balah der the immediate supervision of
female guards.

348. Other incidents and alleged patterns of behawi Khuza'a raise a number of
concerns under international law that will be death and analyzed in detail in subsequent
sections of this report. These incidents include incidents in which civilians were
allegedly shot at by IDF soldiers; attacks agaarsbulances; and the failure to provide
medical assistance to wounded persons.

Rafah, 1 August 2014

349 “Hundreds of people had returned to their homexduse of the declaration of

ceasefire. They have been unexpectedly confrontbdawbarrage of missiles so most of
them started fleeing from the eastern parts. Theyewfleeing in the hundreds, on

motorcycles, cars or simply on foot. Entire fansijiencluding elderly, women and children

were being attacked by tanks. The attacks weresénidiinate. A lot of these attacks

happened in Bildesi Street, where many of the peapte fleeing. There was an explosion
about every 10 seconds. During these hours, we eamuess hundreds of corpses that had
been torn into pieces?” Doctor, Al Najjar Hospital

350. In response to the killing of two IDF soldiensd the capture of Lt. Hadar Goldin,
the Reconnaissance Unit of the Givati Brigade laedca major military operation on the
town of Rafah in the morning of 1 August, or “BlaEkiday” as it was dubbed in Gaza.
When the operation started, Israeli forces actedhenbasis of the assumption that Lt.
Goldin might still be alive. He was proclaimed desaleral hours later, following the
discovery of his blood-stained effects. There ameflicting reports about whether the
capture of the Lt. Goldin occurred before or afteceasefire that was due to come into
effect. According to official Israeli sources, hitiseés resumed “following a ceasefire

violation by Hamas and the attempted kidnappingrofDF officer”?

351. The commission spoke with 22 witnesses irticglao these events, among them
victims, medical personnel and journalists. It adsadied submissions, video and satellite
imagery and public reports from relevant stakehslde

352. During the operation, the IDF closed off arehRafah to block movement in and
out, presumably to prevent the captors from leadimg area with the captive soldier.
Residents returning home that morning — followihg announcement of a ceasefire —
found themselves trapped with no access to safetisries, as Rafah was basically turned
into a closed military zone. According to media @ous, the IDF fired over 1000 shells
against Rafah within three hofirand dropped at least 40 bombs. Tanks and bulldozer
demolished dozens of homekhabitants came under intense attacks in theiresoand in

i

Article 76 Geneva Convention IV See also AP | A%(5). CEDAW, General Recommendations nr.
30. http:/iwww.ohchr.org/Documents/HRBodies/ CEDAW/GCoents/ CEDAW.C.CG.30.pdf
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Israel's Investigation of Alleged Violations okthaw of Armed Conflict , p. 30; at:
http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza20P4fes/2014-Gaza-Conflict-Factual-and-Legal-

Aspects.aspx

Haaretz. Amos Harel and Gili Cohen: Massive artilighelling may have caused numerous civilian
fatalities in Gaza. 15 August 2014; at:
http://www.haaretz.com/news/diplomacy-defensefpum-1.610733#!

The Independent. Ahron Bregman: You might not Haeerd of the ‘Hannibal Protocol’, but it's
behind one of Israel's worst atrocities yet; 20 éat2014. At:
http://www.independent.co.uk/voices/comment/yaight-not-have-heard-of-the-hannibal-protocol-
but-its-behind-one-of-israels-worst-atrocities-§é78780.html
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in the streets. Witnesses reported to the comnmdsiat dozens of homes were destroyed
by IDF bulldozers. Ambulances and private vehittging to evacuate civilians from the
fighting were also hit. As a result of the operatigirtually every person or building in
Rafah became a potential military targ&amilies gave accounts of dividing their children
into separate groups before fleeing their homesghénhope that only one group might be
fired on and the others would survive.

353 “Before | left, | called my neighbour and agreetth her to divide into two groups,
so that, if one group were targeted, the othersldi@urvive. | left with my two younger
daughters, whereas my neighbour left with her déeigand my eldest daughter Asil. We
reached a place called Mashrough Amer in Salahad®tieet and found a lot of vehicles
that had been recently destroyed as they wereestiitting fumes. [... ]We later learned
from the news that Shawka, our neighbourhood, heshliargeted by 600 missiles in the
span of one hour. The area had been totally destt@nd, as far as | can remember, the
missiles | witnessed appeared to have been fireth fthe ground, probably a tank. |
understand that Rafah city was targeted mainly ftbmair. Al Shawka, however, is on the
margins of Rafah and very close to the border. &hatl the attacks were launched by
tanks. When | returned home, | found my house glrtilestroyed by three missiles. The
house was empty and nobody had been h@aleh Hussein Abu Mohsen from R&fah

354. A father described an incident in which thpeesons were killed and six injured,
including himself, while trying to flee to safetyeginning on from 17 July, the family had
moved from one refuge to another to avoid the sfellWhen they arrived at Mashrou’
Amer on 1 August around 11 a.m., tanks in fronthef Sa’ad Sayel barracks fired at them.
When they ran away in two groups, the eldest daughis killed® The commission
understands that the fiercest attacks occurredhglutie first four hours following the
rumored capture of Lt. Goldin. The bombardment vegeorted to have been most intense
in the eastern neighbourhoods of Rafah, such ahtdagmer, Tannur, Hay al Jneina,
Uruba Street, Al Shawka, Zallata, the Airport ndighrhood and Salahaddin street, with up
to 95 per cent of the victims coming from theseghbburhoods.Satellite imagery shared
with the commission corroborates that the desuotias concentrated in these aras.

355. Doctors working at the Abu Yousef Al Najjar sipital in Rafah told the commission
that, in the last days of July, many civilians maghed to the hospital not to seek medical
care but because they felt that the hospital was the safleste for their families and
children” On 1 August, as the security deteriorated, patiéim Al Najjar hospital were
transferred to the Kuwaiti hospitalAccording to eyewitnesses, two missiles struckAhe
Najjar hospital, which caused destruction to softh@ infrastructure such as the windows,
doors and the air conditioning system. Ambulanceeevalso hit. For instance, at around 3
p.m., an ambulance transporting injured civilianghe Msabbeh neighbourhood was hit.
The vehicle caught fire and three crew members @rather people were killed. The
commission spoke with two ambulance workers froniNAjjar hospital who witnessed part
of the incident. They said that, earlier on thay,dfie Al Bir Taka Mosque in northern

0 N o o b~ W N

See also: Haaretz. Gili Cohen: Dozens of innodeifiésl in IDF's 'Hannibal' protocol. 4 August
2014; at:

http://www.haaretz.com/news/diplomacy-defensehpum-1.608715
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W221, para 4 and W220, para 6

See UNITAR-UNOSAT submission and confidential sigsion 22.3

W219, para 7

W221.
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Rafah had been hit and they were called to redoeevbunded. Three ambulances were
dispatched, one of them driven by their colleagtef Salah Ibrahim Al Zamali, who took
a short-cut in order to save time. When the other ambulances arrived at the scene a
little while later, they found Atef's ambulance eheped in flames, about 250 meters away
from the mosque. They could not approach the vehdde to the heat. While they were
there, another strike on the burning ambulance exhua second explosion. The
eyewitnesses thought that this second explosionneagaused by an airstrike, but by a
mortar, as fragments of shrapnel exploded aroured atmbulance aréaThe intense
bombardment continued After extinguishing the fire, the Civil Defence namjed to
extract the burned bodies from the vehicle and doinside, in addition to the three
ambulance crew members, the bodies of a man, a waana three children. They
discovered that the man was an elderly patient. Whman was his daughter who had
asked to accompany him in order for her childrena@@vacuated to a safer pldce.

356. Dozens of shells struck the premises of thspiltal, wounding a number of civilians
and causing marginal damage to its infrastructliree hospital was eventually evacuated
and no other casualties were reporfue doctors also said the hospital received mae th
a thousand casualties on the first day of the diperaalone’ According to the UN
Protection Cluster, 100 fatalities were recordedRafah on 1 August 2014, including 75
civilians (24 children and 18 women).

357. Leaked audio recordings of IDF radio commuiocs suggest that the fire was
indiscriminate, with one Lt. Colonel telling hisobps “to stop firing like morons” and
another ordering a hesitant soldier, “Go, go, gd![Give him another sheff” According to
to a media report, the Givati Brigade Commandemked the Hannibal Directive in
response to the capture of the IDF soldier

“[A]t 09:36, after speaking to the commander thénattered a word no one wants to utter
— Hannibal, i.e. abduction. | started planning assault towards Rafah. | ordered all of our
forces to move there, in order to prevent the abmhsdrom moving”.

358. The “Hannibal Directive” was devised in 198&ds widely understood to be “a
code word for an IDF order that states that indhge of abduction of a soldier, everything
must be done to prevent the escape of the abdustoraptors, using gunfire, even if it
endangers the life of the soldiérAccording to official Israeli sources, the “IDF Garal
Staff Directive for Contending with Kidnapping Atipts [also known as the “Hannibal
Directive”] provides methods and procedures forvprging and frustrating attempted
kidnappings of Israeli nationals (both civiliansdld®F soldiers). This Directive has been in
force for decades and has been amended severd. timg§ As an operational order,
however, the Directive’s specific content is clfisgi As with other classified directives,
revealing all of this Directive’s contents wouldopide adversaries with the ability to
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W257, W258.

W257.

W258

w258

Figures from the UN Protection Cluster Working @vo

Ynet. Yoav Zitun:Hannibal Directive: Exclusive &preveal details of IDF's Black Friday; 31
December 2014; at: http://www.ynetnews.com/arti€lg340,L-4609436,00.html

Ynet. Yoav Zitun:Hannibal Directive: Exclusive tpreveal details of IDF's Black Friday; 31
December 2014; at: http://www.ynetnews.com/arti€lg340,L-4609436,00.html

The Association for Civil Rights in Israel repor301- 150. Letter to the Attorney General dated 10
August 2014.
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frustrate its very purposeé.lt appears that the procedure is premised on @ s&ong
political commitment by Israel to do its utmostensure that no soldiers are captured by
armed groups to avoid substantial leverage to amgneglps in subsequent negotiations with
Israel?

359. A press report quoting the commander of the’'dlDrev Unit provides a possible
explanation for how the IDF viewed the goals of th&ugust operation in Rafah:

“In such an event you do all to prevent the courfitoyn experiencing another turmoil as it
underwent in the Gilad Shalit affait”

360. While the Hannibal procedure was modified sgvéme$ , apparently to clarify
that it did not call for the killing of captured ld@rs, it appears still to be unusually
expansive in terms of defining what targets ardilegte military objectives

IDF's and Palestinian armed group’s version of eents

361. The commander of the reconnaissance battafitie Givati Brigade, Lieu Col Eli
Gino, was reported as stating that, “The fire wespprtionate, and when they kidnap a
soldier, all means are kosher, even if it exactsriee™. The press further quoted Col.
Winter as saying that, “those who kidnap need tovkthey will pay a price. This was not
revenge. They simply messed with the wrong brighdBEfie events of 1 August in Rafah
are presently being considered by Israel’s MilitAtyorney General for a possible criminal
investigation.

362. Israeli media reported on 15 April 2015 thairgernal investigation by the IDF had
concluded that no war crimes had been committeste&d, the findings shed light on
operational flaws vis-a-vis the IDF’s reaction twetcapture of Lt. Hadar GoldinThe
media cite Givati Brigade commander Col. Winterhasing stated that “[tlhe brigade’s
plan of operation took into account the ceasedjoéng into effect and was based on a
situation in which, by 8 a.m., the forces would sattacks and only after securing the
territory, would initiate searches for tunnels. Haer, this was not the situation, and when
the cease-fire went into effect, forces from th&gdainit entered to search an area that had

Israel, Ministry of Foreign AffairdDF Conduct of Operations during the 2014 Gaza Gonfp. 44
at: http://mfa.gov.il/ProtectiveEdge/Documents/ID@act.pdf , Accessed 30 May 2015.

See also: Haaretz. Anshel Pfeffer: The Hannibed®ive, Why Israel risks the life of the soldier
being rescued; 3 August 2014; at:
http://www.haaretz.com/news/diplomacy-defensefpum-1.608693

Ynet News. Yoav Zitun: Golani Commanders from théaRd&attle — Our conscience is clear; 24
September 2015; at:

http://www.ynet.co.il/articles/0,7340,L-4568400.html

Israel, Ministry of Foreign AffairdDF Conduct of Operations during the 2014 Gaza Gonfp. 44
at: http://mfa.gov.il/ProtectiveEdge/Documents/IDR@oct.pdf , Accessed 30 May 2015.

see also: The New Yorker. Ruth Margalit: HadardBw and the Hannibal Directive; 6 August 2014;
at:

http://www.newyorker.com/news/news-desk/hadadigehannibal-directive

The Times of Israel. Mitch Ginsburg: Recordingsdsharrowing new light on IDF's response to Gazauatidn;
30 December 2014; at:

http://www.timesofisrael.com/gaza-abduction-conesife-in-recordings/#!

In an interview with Yediot Ahronot quoted by ARarin Lau and Ibrahim Barzak: Israeli fire on
Gaza town raises war crimes claim, 31 August 2814http://news.yahoo.com/israeli-fire-gaza-
town-raises-war-crimes-claim-120049238.htmil;

Ynet News: Yoav ZituntDF's Gaza probe reveals Hamas outsmarted forcdafah15 April 2015;
at:

http://www.ynetnews.com/articles/0,7340,L-4647@@6html
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not been conquered and in an unsecured sector’|Omepparently concluded that “from
an analysis of the unit's actions, it can be deteech that in contrast to standard warfare
and the simple instructions given during Operaffwatective Edge, here, as a brigade, we
managed to confuse the fighters and to put theaminnreasonable situation.

363. With respect to Hamas'’s version of eventspiting to press reports, Hamas stated
that “Israel pretends that one of its soldiers hadn kidnapped to cover its crimes against
the civilians in Gaza strip, and to divert the atiten of international public opinion towards
an Israeli prisoner with the Palestinian resistdneke added: “We have no information
about an Israeli prisonef.Also according to press reports, in a press reled® August,

Al Qassam Brigades announced that it was not “avedr@ missing soldier, nor his
whereabouts or the conditions of his disappeararice.

Summary Legal analysis

364. Several factual elements of the shelling amiting in the Rafah area on 1 August
2014 lead to important concerns as to the confgrafithis attack with international law.

365. Information received by the commission concgyrattacks on all vehicles in the
area, including ambulances, as well as incidentghiich groups of civilians appear to have
been targeted by tank fire, raises serious concasnto the respect by the IDF of the
principle of distinction. The alleged invocation HyF troops of the Hannibal Directive
may indicate that the objective of targeting vedsclvas to prevent the flight of those who
had captured an IDF soldfeMhile targeting a vehicle whose passengers gteeis and
who are escaping with a captured soldier may biirnegte, the information reviewed by
the commission reveals a different course of eveirisRafah,all vehicles appear to have
been targeted, irrespective of their civilian oritamy use. Civilian vehicles, including
ambulances, are civilian objects and cannot bestadyunless they are used in a way that
makes an effective contribution to the military iast International humanitarian law
provides that in case of doubt whether an objeatt ifynormally used for civilian purposes
is being used to make an effective military conttibn, it shall be presumed not to be so
used> However, based on information collected by the mission, the opposite appears to
to have been the case on 1 August in Rafah, wHenreehicles in a certain area were
targeted. This amounts to a deliberate attack agaiwilians and civilian objects and may
amount to a war crime.

366. Statements made on IDF audio recordings, dkasethe amount and types of
ordnance fired at some Rafah neighbourhoods, a&® rconcern with regards to the
respect by IDF forces of the principle of distincti The alleged use of over 250 mortar
shells, a statistical weapon with a wide impactaie a densely populated area, as well as
the firing of over 800 artillery and tank shellsthvivide area effects in a densely populated
and built up area over the period of a few hourdicate the use by the IDF of methods and
means of combat which in the circumstances wer diture to strike military objectives

1

5

The Jerusalem Po$reliminary investigation of ‘Hannibal’ incident: @@rational mistakes, but no
war crimes 15 April 2015 at: http://www.jpost.com/Arab-Istia€onflict/Details-of-probe-into-
kidnapping-of-IDF-soldier-during-Gaza-war-leaked3846
http://archive.aawsat.com/details.asp?section=dd&er781630&issueno=13031#.
VREY6Et5mw1l

Sky News Arabia: Al Qassam says: we have no indtion about the missing Israeli soldier. 2
August2014. At http://www.skynewsarabia.com/welditt 784844 siad)- Ll juy)-saiall-ale-aLuall
Israel, Ministry of Foreign AffairdDF Conduct of Operations during the 2014 Gaza Gonfp. 44
footnote 67 at: http://mfa.gov.il/ProtectiveEdgeddments/IDFConduct.pdf , Accessed 30 May
2015.

Article 52(3), Additional Protocol |
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and civilians or civilian objects without distinati. This is demonstrated by the high
number of shells that hit the Al Najjar hospitaémises, and the number of civilians who
were struck by shells in the street while attenptio flee. The attack of 1 August 2014,
therefore, appears to have violated the prohibitibimdiscriminate attacks.

367. In relation to the “Hannibal Directive”, thBF has stressed that: “allegations that
IDF directives, and particularly, the IDF Generahf§ Directive for Contending with
Kidnapping Attempts (also known as the “Hannibaldotive”), permit IDF forces to
exercise force in a manner that does not accord thi¢ principle of proportionality, are
incorrect. [...] The Directive does not grant pernmesto violate the Law of Armed
Conflict, including the rules relating to distinmti and proportionality. To the contrary, and
as with all IDF directives concerning combat sitoras, IDF forces are required to adhere
to the Law of Armed Conflict at all times when iraplenting the directives’ provisions.
The use of unrestrained force is never permitteelnén the direst of circumstance’s.”

368. Nevertheless, the attack in Rafah on “Bladkla#” raises concerns with regard to
the IDF's respect of the principle of proportiomali The invocation of the ‘Hannibal
Directive’ and reported statements by IDF officpresent during the attack provide a clear
indication of the objective of the attack — namekeventing or putting an end to the
capture by an armed group of an IDF soldier. Givenamount and type of ordnance used,
as well as the likely presence of civilians in @rea due to the announced ceasefire, a
reasonable military commander should have knowh sbah an attack could result in a
high number of civilian casualties as well as imdge to civilian objects. In order for an
attack to be considered proportionate, internatitava requires that the expected incidental
loss of civilian life and damage to civilian objeahot be excessive in relation to the
concrete and direct military advantage anticipated.

369. The latter point must be examined in deptlev@mting the capture or freeing a
soldier from captivity may be conceived as a cotecesnd direct military advantage, albeit
of a limited nature, since the loss of one soldtiea large army such as the IDF does not
reduce its military capability. When doing so inmmanner that is highly likely to result in
the soldier's death, it further reduces the comcerid direct military advantage. On the
other hand, some have argued that in such a casprtiportionality test must take into
account the strategic consideration of denyingaimed groups the leverage they could
obtain over Israel in negotiations for the releafsthe captured soldiér.

370. The commission considers this an erroneousrprétation of international
humanitarian law. The leverage that armed groupg aidain in negotiations does not
depend solely on the capture of a soldier, but@n the Government of Israel decides to
react to the capture in the aftermath. The stratagiitary or political advantage sought is
therefore not a concrete and direct military adaget as required by international
humanitarian law. An assessment of the strategigafitical advantage depends on a large
number ofpost factoelements which are merely speculative for the conttea on the
ground at the moment he decides to launch thekattadeed, the proposed interpretation
of the anticipated military advantage, which woaltbw for abstract political and long-
term strategic considerations in carrying out thepprtionality analysis, would have the
consequence of emptying the proportionality pritecipf any protective element. The
commission finds therefore that the IDF attack &ugust 2014 in Rafah could have been

Israel, Ministry of Foreign AffairdDF Conduct of Operations during the 2014 Gaza Gonfp. 44
at: http://mfa.gov.il/ProtectiveEdge/Documents/IDi@act.pdf , Accessed 30 May 2015.

John Merriam, Michael Schmitt, Israeli Targetidgtegal Appraisal, Naval War College Review,
Fall 2015, p. 13 (Forthcoming publication availahte
http://papers.ssrn.com/sol3/papers.cfm?abstrac25@6836.
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expected to cause incidental loss of civilian éifed damage to civilian objects which would
be grossly excessive in relation to the anticipatedcrete and direct military advantage,
and may therefore amount to a war crime.

371. What is more, the commission believes thantiigary culture resulting from such

policy priorities may have been a contributing ¢ecfor the unleashing of massive
firepower on Rafah, in total disregard for its irmpan the civilian population. Applying

the ‘Hannibal Directive’ in the context of a dens@opulated urban environment using
heavy weaponry inevitably leads to violations o tiprinciples of distinction and

proportionality

372. The nature of the attack, as well as statesrepbrtedly made by an officer present
in Rafah after the everitsindicate that the IDF did not comply with its ifaltion to take
constant care to spare civilians. Based on thernmdtion gathered by the commission, it
does not appear that the IDF took all feasible guons to adequately verify whether the
targets of the attacks were indeed lawful militabjectives and to choose the weapons
used in the attack with a view to avoiding or a thery least to minimizing civilian
casualties and damage to civilian objects.

373. Finally, as the IDF had aerial assets oveaRah “Black Friday”, it is very likely
that commanders on the ground quickly gained kndgéeof the calamitous impact of the
attacks on civilians and civilian objects. This Whedge of the likelihood that the intense
bombardment would lead to significant casualtiefiustrated by the warning given to the
doctors in Al Najjar hospital to evacuate the htapiYet, even though the attack lasted
several hours, it was not suspended. This may itotest violation of the obligation to do
everything feasible to suspend or cancel an attgle&n it becomes apparent it is not
respecting the principles of distinction or propmrality.

374. The strikes against the Al Najjar hospital agdinst ambulances in Rafah also raise
concerns as to the respect by Israel of the olodigdb protect medical units and transports
in all circumstances.

Attack on neighbourhood of Shuja’iya market

375. On 30 July 2014, the Israeli authorities ameed a four-hour unilateral truce from
3to 7 p.m. The IDF stated: “The humanitarian wiwdaill not apply to the areas in which
IDF soldiers are currently operating,” (...) “Resiteermust not return to areas that they
have previously been asked to evacuatétie Shuja’iya market neighborhood consists of
the market and shops, homes and warehouses.

376. Al Selek family house:On 30 July at about 3.30 p.m. according to the egites
and 5 p.m. according to the IDF, the roof of theS&lek family house located in the market
neighbourhood was hit by shelling, killing 8 menmbef the Al Selek family, including 7
children aged between 3 and 9 and their grandfathed 70. The IDF indicated that the
shelling was in response to an anti-tank missilg fired at IDF forces operating in the
outskirts of Shuja’iya, at approximately 4.10 pfwollowed by “an intense and on-going
burst of mortar fire, emanating from a built-up aiie the neighbourhood, targeting the
forces”, resulting in the injury of an IDF soldigccording to the IDF, the commanders in

See para. 361

Times of Israel: Itamar Sharon, Lazar Berman ardidda Newman: Government resolves to intensifyaGaz
offensive, after 3 soldiers killed; 30 July 2014; a

http://www.timesofisrael.com/day-23-us-and-israehg report-of-harsh-obama-netanyahu-call-rocketsifon-
ta-confusion-over-truce/

® W207 and WO003.
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the field believed that the shelling by Palestind@med groups could provide cover for an
attempt to capture a soldier.

377. The commission interviewed three family mersh&ho were present in the house
during the attack and one witness who arrived at shene a few minutes later. The
witnesses who had been at the scene said thatathiyfchildren were on the terrace
playing when the house was hit 4 times, with thst £ projectiles striking the robfThey
told the commission that, when they heard the ésgilosion, they started looking for the
children, only to realize that the children had rbgdaying on the rooftop with their
grandfather. The witnesses and family members tushéhe terrace, where they found that
seven children and their grandfather were dead.thamochild was seriously injured.
Witnesses stated that the attack was entirely wwgd because they believed that the
truce, which had been announced on local TV stafimmuld prevail during these hotirs.
The witnesses insisted that nobody in the houseaffdiated with an armed group and that
their family house had never been targeted béfore.

378. The IDF fired another round of shells at tharkat neighbourhood, about 10
minutes after the shells hit the Al Selek familynf® just as three ambulances and the
paramedics arrived at the scéméany of the people who had gathered around theefeS
house to try and help survivors came under attackhb second round of shelling. One
journalist who witnessed the attack said that vetahned him was the apparent targeting
of ambulances and journalists who had rushed teigecassistance to the injured and cover
the incidenf One of the survivors said that he saw an ambuldmedeg hit by a shell,
which killed one paramedic and one journalist, &iléd and injured others who were in
the vicinity of the housé.The events at Shuja’iya market were further casrated by a
statergent from a man who was injured in this incidend transferred to a hospital in
Cairo.

379. These allegations are corroborated by two ovitecordings. The videos show
bystanders and journalists gathering in the staéter the attack on the house and three
ambulances and a fire truck arriving at the scevith the sirens clearly audible. A few
seconds later a large explosion is heard, the Gameer falls to the ground and dust covers
the camera. One of the videos shows the dying Gameam continuing to film after the
incident, and the ambulances being hit by a rocKe¢re are persons on the ground asking
for God’s help. At least eleven explosions are ticane every few seconds, following
which dozens of injured persons can be seen isttket and three persons not moving any
more.

380. On the basis of the information availablegppears that the weapons the IDF used
in this incident were high explosive 120 mm mortavghich have a circular error
probability of 136 meters, and are therefore imgedRemnants of these shells were found
inside and around the Al Selek house.

© ® N o O A~ W N

IDF MAG, Decisions of the IDF Military Advocate General rediag Exceptional Incidents during Operation
'Protective Edge' — Update No.8yailable at: http://www.law.idf.il/163-7183-en/Rar.aspx
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381. As a result of the second round of shelling,p2rsons were killed, including 3
journalists, 1 paramedic, and 2 firemen. In additib78 others were injured, among them
33 children, 14 women, 1 journalist, and 1 parameBour are reported to have died as a
result of the injuries they sustained in this dtthc

382. Hamas condemned the atfaeind media reports indicate that an IDF spokeswoma

spokeswoman stated that Shuja’iya “was not in theas covered by its humanitarian
3

pause.

383. A MAG statement relating to the incident ird&s that the IDF identified the
positions from which the shells were fired, but dat return fire immediately because they
were thought to be civilian sites. At about 4.4thp.the IDF reportedly fired a number of
rounds of smoke-screening shells. As this failecend the mortar fire from the armed
groups, at approximately 5 p.m., the IDF deciderktarn fire towards two of the identified
points with five mortar rounds, and about 18 misulater the forces fired another ten
mortar shells. The IDF explains that it chose te o®rtars as no aerial alternatives were
available. The IDF stated that warnings for civikato evacuate the area had been issued;
that the forces believed that the likelihood ofrhizag civilians by their fire was low; and
that their lack of available real-time aerial sulteece did not allow them to identify
civilian presence at the time of the attack, whena@vious surveillance had assessed that
no civilians were present in open areas of thehimgrhood. According to the IDF, six of
the deceased were militants.

384. The MAG, having examined the case, “did nodl fihat the actions of IDF forces
raised grounds for a reasonable suspicion of cahmnmisconduct. As a result, the MAG
ordered the case to be closed, without openingnair@al investigation or ordering further
action against those involved in the incideht.”

385. While the commission cannot completely excliepossibility that misfired shells
by a Palestinian armed group may have resultedjumyi to civilians, it has not received or
found any information to support that version oémets. Witness interviews and statements
by the MAG, appear rather to confirm that it was ttvo rounds of mortar shells fired by
the IDF that resulted in death and injury to canls in the Shuja’iya market area. The
commission takes note of the IDF’s assertion thdid not have real-time surveillance and
that it did not have aerial weapons platforms amdd. However, while the commission
does not have inside knowledge of the workingshefIDF, it finds it difficult to believe
that the IDF, with the substantial amount of aenigans available to it and the relatively
small area of Gaza to cover, would leave troopsicgrmnder constant fire without any
aerial surveillance for over 50 minutes. In addfitiowing to the proximity of several air
bases, located merely a few minutes from Gazagcdmemission also finds it difficult to
understand why aerial platforms with more accuaate precise weapons than mortars were

PCHR submission including pictures of weapons @&mis); see also figures from the Palestine Redc€ngés
Society which reported more than 250 people injuB®d35 patients came to Al Quds Hospital, mosityw
amputations and 4 of these people died. Quotellysicians for Human Rights. Gaza 2014. Findinganof
independent medical fact-finding mission. At
https://gazahealthattack.files.wordpress.com/2QU§&rareport_eng.pdf, p. 47 f

Ezzat al-Risheq, member of Hamas politburo: Zipaisllery shelling of people in Shuja'iya marka@ July
2014. At: https://www.facebook.com/Izzat.risheqfst820890401262272

Al-Jazeera: Mass casualties as Gaza market anebdub 30 July 2014. At:
http://www.aljazeera.com/news/middleeast/2014/0Zdgaarket-bombed-during-israel-army-pause-
2014730153426922600.html

IDF MAG Corps WebsiteDecisions of the IDF Military Advocate General redjag Exceptional
Incidents during Operation 'Protective Edge' — Updho. 3; 03 March 2015; at:
http://www.law.idf.il/163-7183-en/Patzar.aspx



A/HRC/29/CRP .4

not available. The commission finds it hard to éed that the IDF had no knowledge of the
presence of ambulances in the area in the afterafdtte initial strike, especially when the
rescue crews, a fire truck, and three ambulancesedrat the scene with sirens blazing
loudly. The commission notes that usual militaryagtice in such cases makes use of
‘forward fire controllers’ who observe the targetdirect artillery or air support. If this was
the case in this incident, the commission cannotprehend how the presence of many
civilians and the arrival of rescue crews was nasesved during an 18 minute period.
Finally, the IDF assessment that the likelihoodhitting civilians was lower due to the fact
that warnings had been issued two days earlierplaasly erroneous. On 20 July, 10 days
earlier in the same neighbourhood, scores of aivdi were killed by IDF shelling and
bombing, despite warnings that had been issuedanptevious days. The IDF and its
commanders therefore must have been well awaregtraral warnings to evacuate were
not automatically complied with and that civilianften refused to vacate their homes.
Combined with the fact that this incident took @aduring a ceasefire, a reasonable
military commander should have envisaged the likghsence of civilians in the area and
should have carried out more extensive verificaibafore firing mortar shells with wide-
area effects.

Summary legal analysis

386. The attack raises a number of questions ats toonformity with the principles
related to the conduct of hostilities.

387. A number of elements of this incident indictttat the IDF did not respect the
principle of precautions in attack. The fact thia¢ iDF did not deploy real-time aerial
surveillance for a period of over one hour poimtsatfailure to do everything feasible to
assess the presence of civilians and whether thekatould be expected to cause incidental
“excessive” loss of civilian life. The decision the IDF to use mortars, rather than availing
themselves of more precise weapons, suggests lkatXF did not take all feasible
precautions to choose means with a view to avoidingat least minimizing civilian
casualties. These decisions point to a failure Hgy IDF to take constant care to spare
civilians, in violation of the customary internatad law principle as expressed in article 57
of Additional Protocol I.

388. Mortars are considered a wide- area weapoghylifi used in a built-up, densely
populated area, are likely to strike military oltjees and civilians without distinction —
particularly given a scenario in which over 50 pent of the 120 mm mortar shells fired
are likely to fall between 136 and 300 metres fithim intended target. Combined with the
impact of the blast and fragmentation of the slibit type of weapon is likely to injure or
kill persons several hundred meters from the inteni@rget. This appears to be confirmed
by the video recording of the incident in which thifferent levels of sound from the blasts
seem to indicate that the ten shells of the secondd struck locations located quite far
apart. The attack on the Shuja’iya market areaetbez may have violated the prohibition
of indiscriminate attacks, contained in customaay las reflected in article 51(4) of
Additional Protocol I. Depending on the circums®sicthis conduct may qualify as direct
attacks against civiliansind constitute a war crime.

International Criminal Tribunal for the former Yuwglavia,Prosecutor v.Galiccase No. IT-98-29-T,
Judgement, 5 December 2003, para. 57.
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e.

Patterns and legal analysis

389. Based on the above and on the review of s@ions and publicly available
information, the commission identified certain patts with respect to the IDF’s operations
in Gaza in summer 2014. These are analysed aggipBtable international law.

Protection of civilians, force protection and theHannibal directive

390 “[I]n operation Cast Lead, the commanders learrtbdy can't risk the lives of their
subordinates just so New York Times reports wiltenet good word about them. We have
to make a huge effort to protect civilian life,sli$ a consensus. But where does it stop? |
say, if you warned the civilians that you are abtmuact, and many left and some stayed —
you have grounds to assume that they stayed betaexgavanted to. Because they want to
aid the terrorists by surrounding them with civil& It is unacceptable to send soldiers
inside, to separate civilians from terrorists, isk the lives of your soldiers in order to save
civilians; you have already made efforts to savamiti* Asa Kasher, one of the drafters of
the IDF Code of Ethics

391 “The idea was to minimize casualties on our sate] use as much of our arsenal as
was needed to eliminate any chance of there baingeene inside.IDF soldier testimony
gathered by Breaking the Sileice

392. An examination of the IDF's operations in S$tiyp, Rafah and events near the
Shuja’iya market on 30 July indicates that the getibn of IDF soldiers was a major
consideration for the IDF, overruling and, at tinedisninating, any concern for the impact
of its conduct on civilians. The examination of gheground operations leaves the
commission with the distinct impression that whelliers’ lives were at stake or there was
a risk of capture, the IDF disregarded basic ppilesi on the conduct of hostilities, namely
the principles of distinction, proportionality apdecautions.

393. While international humanitarian law does spéll out whether the safety of the
attacking force is an element to be consideretiénetvaluation of military advantage when
assessing proportionality, and the weight to bemiv when determining the precautions to
be taken in attak the ICRC notes that under international humaiaitelaw members of
the armed forces “have the right to directly paptte in hostilities, the corollary of which
is that they may also be lawfully attacked by tHeeasary.” Therefore it is inherent in any
armed conflict that members of armed forces arempdanger. The law of armed conflict
regulates the conduct of parties to hostilitiegpanticular by prohibiting the targeting of
civilians and by limiting the amount of harm to whithey are incidentally exposed when a
military objective is attacked. While military caderations are legitimately taken into

i
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Assa Kasher. Bayabasha, Ground Forces MagazinesrTdeir: 20 years IDF ethical code — two of
the members of the drafting committee discuss tlues relevance today; Issue 28; January 2015,
page 44 at http://mazi.idf.il/6216-he/IGF.aspx

Breaking the Silence. This is how we fought in Gaestimony 5, p. 31, at:
http://www.breakingthesilence.org.il/testimoniesédmse/?tzuk=1

ICTY, Final Report to the Prosecutor by the CommiEstablished to Review the NATO Bombing
Campaign Against the Federal Republic of Yugosl®2080, available at
http://www.icty.org/sid/10052#IIlwork :

“The questions which remain unresolved once @uédes to apply the principle of proportionality
include the following: [....] d) To what extent igwlitary commander obligated to expose his own
forces to danger in order to limit civilian casiggdtor damage to civilian objects?”

ICRC, International Humanitarian Law and the Chaliengf Contemporary Armed Conflicts, 28th
International Conference of the Red Cross and Red €@res2003, p. 13
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account, international humanitarian law provisidnkearly emphasize the protection of
civilians and civilian objects.”

394. The Humanitarian Policy and Conflict Reseaftoject (HPCR) Manual on
International Law Applicable to Air and Missile Ware states that “the factoring in of
such military considerations [the survival of naliy aircraft and their crews] may not result
in a neglect of humanitarian obligations underléve of international armed conflict. This
means that, whereas a particular course of actiay Ibe considered non-feasible due to
military considerations (such as excessive riskairaft and their crews), some risks have
to be accepted in light of humanitarian considerati® The commission therefore affirms
that military considerations, such as the safetfpaofes, including from capture, should not
be an overriding factor for a reasonable commanekighing the proportionality of an
attack. The protection of civilians must continyde taken into account and armed forces
of parties to a conflict must accept some levaisK to their own fighters for that purpose.

395. The commission notes with concern the appearari new terminology in the
debate relating to respect of international lawirduthe latest hostilities. The term “enemy
civilian” has been used by Asa Kasher, the draftetthe IDF Code of Ethicd.The
commission believes that it is important to clarifat the concept of “enemy civilians”
does not exist in international law. One of the elementary principles of international
humanitarian law is the obligation to distinguisketween combatants and civilians;
however it never establishes different categorfasvilians. The commission reiterates that
a civilian is a civilian regardless of nationalitgce or the place where he or she lives.

Warning and the continued protected status of cilians

396. As described above, prior to most attacksjEesought to warn the population in
advance by means of leaflétépudspeaker announcements, telephone and texagess
and radio broadcasts, which led to the successfatuation of some aredsSeveral
witnesses interviewed by the commission said they thad received warnings in the form
of recorded telephone messages, text message®oglthleaflets.

397. While these general warnings appear to havedsthe lives of many people who
heeded them, in other cases, inhabitants did aeel@ome for a number of reasons. Thus,
OCHA reported on 20 July that the majority of tHR2@0 inhabitants of Shuja’iya, a very
densely populated neighbourhood of Gaza city, kathined in their homés

398. Based on the testimonies the commission v, the following reasons were
identified for residents’ failure to leave:

! Ibid

o

Commentary to Section A, Para. 1 (q); availabletit//www.ihlresearch.org/amw/manual/

“l have argued at greater length elsewhere, rte &t@s or should shoulder as much responsibility fo
the safety of enemy civilians as it does for itsqueople”. Assa Kasher. The Ethics of Protective
Edge, Jewish Review of Books, Fall 2014. Available at
http://jewishreviewofbooks.com/articles/1104/thbies-of-protective-edge/

See IDF blog IDF Drops Warning Leaflets in GaZzaJuly 2014 with texts at:
http://www.idfblog.com/blog/2014/07/17/idf-drops-méng-leaflets-gaza/ . See also OCHA Gaza
Emergency Situation Reports of late July 2014.

For a detailed discussion see also: Israel, Minift Foreign Affairs, IDF Conduct of Operations
during the 2014 Gaza Confligh. 30-37; at:
http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza20P4fes/2014-Gaza-Conflict-Factual-and-Legal-
Aspects.aspx. Accessed 30 May 2015.

OCHA Gaza Emergency Situation Report. 20 July 2p12,
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» The fact that people were not sure in which dicectio move as shelling and air
strikes were taking place in many parts of Gazan&mf the commission’s
withesses who chose to remain despite warningsamaa that they had decided
to stay in their homes because they felt that theg nowhere else to go and
crossings into Israel and Egypt were blocked. Gthmlieved that certain areas
would not be targeted as they were calm withouftanyl activity. One witness
interviewed by the commission found the warningshe media “confusing” and
referred to them as “rumours”.

» As the violence intensified, a sense of ‘no satc@l spread, a factor repeatedly
mentioned by witnesses interviewed by the commissiod noted by the United
Nations Office for the Coordination of Humanitarigkffairs (OCHA)' and
NGOS<. The commission was also told by a number of iitaats that they had
decided to move to relatives’ houses inside theesaeighbourhood. Also, several
of the families whose cases were examined by tmentesion and othetshad
moved in and out of several places which, they ghouwould be safer, over the
days and weeks prior to when they were attacked.

» Since most of the general warnings did not prowidacrete timeframes and the
conditions in shelters were poor, several inhabstagturned home to collect items
they and their families needed.

399. Against the backdrop of a densely populateallsarea such as Gaza, from which no
exit or fleeing is possible, 44 per cent of whisleither a no-go area or has been the object
of evacuation warninglyith, at times, 28 per cent of the population disgld® and with
severe constraints on humanitarian assistance,inggricannot be expected to “empty”
entire areas. Furthermore, the generalized andn oftespecific warnings sometimes
resulted in panic and mass displacement, furthecenbating the situatich.

400. The commission notes that official Israelirees indicated that “[a]lthough Hamas
authorities actively encouraged civilians to ignthe IDF’s warnings and refrain from
evacuating, the IDF did not regard civilians wheadhed such advice as voluntary human
shields and thus legitimate targets for attack. didrthe IDF discount such civilians for
purposes of its proportionality analysés.However, several IDF statements and
declarations describing their military objectiveglaactics provide a strong indication that
civilians remaining in the areas that had been hedf were understood as having chosen
to stay and could be regarded as legitimate targets instance, Major Amitai Karanik,

OCHA, Gaza Initial Rapid Assessment, 9 Septembe4 28ailable at:
http://www.ochaopt.org/documents/gaza_mira_repsepgmber.pdf , p. 7

“As a result, there was no guaranteed safe spateiGaza Strip, nor were there any safe escape
routes from it.” Physicians for Human Rights. Ga@a4£ Findings of an independent medical fact-
finding mission. At https://gazahealthattack.filesrdpress.com/2015/01/gazareport_eng.pdf, p. 38
See e.g. Kilani in the chapter on attacks on hguskere the family had moved from house to house.
B'Tselem. Black Flag. January 2015, p. 55 and indigldestimonies.

OCHA Gaza Emergency Situation report of 22 Julyn¢8 the launch of the [Israeli ground
offensive] over 120,000 have fled their homes atitr@e kilometer-wide strip, encompassing 44 per
cent of Gaza’s territory, has been declared bydtaeli military a ‘buffer zone'.”, p. 1; at:
http://www.ochaopt.org/documents/ocha_opt_sitrep0232014.pdf

OCHA, Gaza Initial Rapid Assessment, 9 Septembe# 28dailable at:
http://www.ochaopt.org/documents/gaza_mira_repsepSmber.pdf , p. 3

See e.g. B'Tselem: Black Flag. January 2015; pt56 a
http://www.btselem.org/download/201501_black_flagg.@df

Israel, Ministry of Foreign AffairdDF Conduct of Operations during the 2014 Gaza Gonfp. 13,

at: http://mfa.gov.il/ProtectiveEdge/Documents/IDR@oct.pdf, accessed 30 May 2015.
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Head of the Doctrine Desk at the Infantry Corps Biknowledged “We try to create a

situation whereby the area where we are fightingtésile, so any person seen there is
suspected of engaging in terrorist activity. At #zane time, we make the utmost effort to
remove the population, whether this means dropfiyegs or shelling.;"

401. The picture of “sterile” zones painted by tbé& appears to have had implications
for the way in which IDF soldiers on the ground aggzhed civilians who remained when
they encountered them in Shuja’iya and Khuza'ar és@ample, the commission received
reports of IDF soldiers asking civilians why thegne still in these locations in spite of the
warnings? Such statements are reported to have led to thargtion by some IDF soldiers
that the usual proportionality and distinction suleay have changed. Breaking the Silence,
on the basis of multiple testimonies by soldiemaluded: “The soldiers were briefed by
their commanders to fire at every person they ifledtin a combat zone, since the
working assumption was that every person in thiel fieas an enemy. [...] While official
military orders allow for fire only after identifyg a weapon, intent, and the enemy’s
realistic capability, many soldiers testified thtaey were told to shoot at any threat,
imminent or suspected.”

402. The customary rule of international humardtariaw reflected in article 57(3) of
Additional Protocol ! provides that “effective advance warning shallgbeen of attacks
which may affect the civilian population, unlesscaimstances do not permit.” While the
obligation to provide warnings is not absolute @sample, if the element of surprise or the
speed of response are essential in the attack)wanying issued must be effective. While
international humanitarian law does not specify tiddaments are required for a warning to
be considered effective, the commission considestivo of the main considerations are:
(1) that the warning is crafted in a way that viié understood by those to whom it is
addressed; and (2) that what the warning requaegealistically be complied with.

403. In addition, the specific circumstances incahhihe civilian population found itself
have to be taken into consideration, in partictiter lack of any area that was considered
safe by the population. All areas in Gaza, inclgdimse towards which the population was
directed, had been or were likely to be hit bysaiikes. In addition, the leaflets instructed
the 92 000 strong population of Shuja’iya to mowentighbourhoods in central Gaza,
which were already densely populated, for an umdeteed period of time -- uncertainty
which further complicated the possibility of follawg such instructions. Based on
extensive knowledge of Gaza and its society, as aglon the experience of previous
hostilities, the IDF should have been well awarghef limitations of the warnings issued.
The general warnings that instructed people frotireemeighbourhoods to evacuate to
other parts of Gaza do appear to have saved mamg, liwhich the commission
acknowledges. However, given the fact that in Gazarea was considered safe, these
general warnings to evacuate entire neighbourhabidsnot respect the requirement of
effectiveness in all cases.

404. The issuing of warnings is only one of thecprdionary measures described in
article 57 of Additional Protocol |. Regardlesstioéir effectiveness, the fact that warnings
were actually issued does not dispense the attaglarty from observing the other specific
precautionary measures mentioned in article 57. Jémeral obligation to take constant

1

4

Head of the Doctrine Desk at the Infantry Corps N@jor Amitai Karanik in BaYabasha, Ground
Forces Journal; October 2014; No. 29, p.&2official translation

See e.g. W268

Breaking the Silence. This is how we fought in Gamd 8; at:
http://www.breakingthesilence.org.il/testimoniesédmse/?tzuk=1

ICRC, DatabaseCustomary International Humanitarian La®ule 20
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care to spare the civilian population and objeetsains valid throughout the attack even if
specific precautionary measures such as warnings haen implemented. Article 57(5)
clearly establishes that the adoption of precastioes not modify the prohibition against
attacking civilians and civilian objects. The issyiof warnings does not signify that the
subsequent attack will be lawful. The stated effortreate a ‘sterile combat zone’ and to
consider everyone in an area that has been thetaifja warning as engaging in ‘terrorist
activity’, could be construed as an attempt to uwsenings to justify attacks against
individual civilians. The commission wishes to erapize that the only way in which a
civilian loses his protection from attack is by editly participating in the hostilitie's.
Failure to leave an area following a warning cannim way be viewed as directly
participating in the hostilities. To infer autongatily from the fact that a general warning to
evacuate has been issued for a given area, thaharigund inside the zone is an enemy or
a person engaging in ‘terrorist activity’, or issgiinstructions to this effect, contributes to
creating an environment conducive to attacks againgians.

405. The commission notes the allegations thatsiaian armed groups may have told
inhabitants to stay in their homes and disregasl wharnings issued by the IBRnd
addresses this issue in section V.A.5.

Use of artillery and other explosive weapons inilt up areas

406. “In the first three weeks of the conquest of [raig 2003, the U.S. armed forces
captured cities and destroyed 1,600 armored vesiofehe Iraqgi army, half of them tanks.
In Gaza, the IDF fought against an enemy that hadanmored vehicles, and Israeli
soldiers probably saw no more than a few hundredeat Hamas militants. On average, an
Israeli tank fired seven times as many shells aaan American tank in Iraq. We fired
more antitank missiles from the ground than the #eaes, and twice as many Hellfire
rockets from helicopters."Ofer Shelah, Member of the Knesset Foreign Affarg
Defense Committée

407. “The whole area gets blown up - gets hit with Weaarrage.” IDF soldier
testimony collected by Breaking the Silehce

408. As illustrated above, the IDF's ground operativas marked by significant use of
explosive weapons with wide-area effects in denpelyulated areas, including the use of
artillery and tank shells, mortars and air droppegh explosive munitions. The IDF
reported that during the operation, 5000 tons ofnittans were supplied. During
Operation “Protective Edge,” 14 500 tank shells apdroximately 35 000 artillery shells
were fired® Haaretz quoted IDF information indicating thatfdse the end of July, after
three weeks of fighting, 30 000 shells had beeahdigged, “four times as much as in Cast

Article 51(3) Additional Protocol |

Israel, Ministry of Foreign AffairsHamas’ Violations of the Law,
http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza20P4fes/2014-Gaza-Conflict-Factual-and-Legal-
Aspects.aspx, accessed on 19 May 2015.

Quoted in Haaretz, 24 April 2015: This lawmakemitdet the Gaza War be pushed under the rug.
Breaking the Silence. This is how we fought in Gaastimony 47, p. 116; see also p. 33 and 48, 49
where the same process is described; at:
http://www.breakingthesilence.org.il/testimoniesédmse/?tzuk=1

IDF Website. Omer Shalit, Technological and LdggsDirectorate: faster and more efficient: this is
how munition is supplied to the fighting forces/A&2014; at: http://www.idf.il/1133-21100-
HE/IDFGDover.aspx

Bayabasha, IDF Ground Forces Magazine: 16 Fac@pamation cast led; Issue 29; October 2014 ,
page 47 at: http://mazi.idf.il/6216-he/IGF.aspx ;
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Lead in 2008™ The NGO “Action on Armed violence” (AOAV) observésat, while in
Operation Cast Lead in 2008 3000 high-explosiviieast shells were fired, in 2014 there
were 19 000, a 533% increase. Based on figuresestigg that over the course of 2014's
fifty-day operation, a daily average of 680 artileshells were fired in Gaza by the IDF
(compared to 348 per day in the 2008-09 operatidB@AV questions whether the IDF
policies regulating the use of artillery in densphypulated areas may be too flexible and
allow too much leeway to commanders on the gréufitie commission notes official
Israeli statements indicating that artillery wagdisn urban areas only on an exceptional
basis when neighbourhoods were known to be largeacuated and followed stringent
protocols® Even with these strict conditions, the use ofllarti with wide-area effects in
densely populated areas resulted in a large nuwibeivilian casualties and widespread
destruction of civilian objects. The commissiorthsrefore of the view that the use of such
artillery is not appropriate in densely populateeas regardless of the legality of resorting
to such weapons.

409. The explosive power of these weapons andrtteuat of ordnance used is not the
only cause of concern. The fact that indirect-fiystems such as 155mm artillery or
mortars are considered ‘statistical weapons’ demnatesthat the wide area dispersal of
their shells is an expected outcome, as this is these weapons were designed to work.
Based on research into the use of weapons in OperdProtective Edge”, AOAV
concludes: “The Doher [self-propelled artillery tHaes the 155mm shells] is clearly a
powerful and destructive weapon system. It is chgab firing large numbers of heavy,
high explosive artillery shells across great diséenin a short space of time. It is not,
however, capable of firing these munitions in acf® manner. As such AOAV believes
that such weapon systems should not be used byDiRen attacks against residential
neighbourhoods or near to other populated aréas.”

410. Mortars are also considered as an area weapih, if used in a built up, densely
populated area, are likely to strike military oltjees and civilians without distinction.
When fired without forward observers (artillery ebger or mortar fire controller guiding
the aim of these weapons), over 50% of the 120 nortanshells fired are likely to fall
between 136 and 300 meters from the intended tavgieén a forward observer is used, a
number of shells are nonetheless likely to fath aertain distance from the intended target
(up to several hundred meters away) due to themgmgocess. Combined with the impact
of the blast and fragmentation effects, this typeweapon may injure or kill persons
several hundred meters from the object of the lattac

411. With respect to the use of mortars, the comimisnotes that the MAG had already
in 2010 recommended the formulation of more stnmgdefinitions in military orders to

i

N

IS

Haaretz: Amos Harel and Gili Cohen: Massive amllshelling may have caused numerous civilian
fatalities in Gaza.. 15 August 2014.

Action on Armed Violence: Under fire Israel's defy policies scrutinised. December 2014, p. 14;
At: https://aoav.org.uk/wp-content/uploads/2015A83AV-Under-Fire-Israels-artillery-policies-
scrutinised.pdf

Israel, Ministry of Foreign AffairdDF Conduct of Operations during the 2014 Gaza Qonfp. 49,
at: http://mfa.gov.il/ProtectiveEdge/Documents/ID@oct.pdf, accessed 30 May 2015. See also
following paragraph regarding MAG investigations;

Action on Armed Violence: Under fire Israel's ddfy policies scrutinised. December 2014, p. 11;
At: https://aoav.org.uk/wp-content/uploads/2015A83AV-Under-Fire-Israels-artillery-policies-
scrutinised.pdf

Action on Armed Violence: Under fire Israel's #efy policies scrutinised. December 2014, p. 12;
At: https://aoav.org.uk/wp-content/uploads/2015/83AV-Under-Fire-Israels-artillery-policies-
scrutinised.pdf
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govern the use of mortars in populated areas amdbse proximity to sensitive facilities
when examining an incident in which 120mm were uared caused casualties amongst
civilians taking refuge inside an UNRWA school. Acding to an Israeli report, the IDF
Chief of General Staff had already in 2010 ordesedk to be undertaken on this issue.
The commission does not know whether this work ea@apleted, but notes the similarities
between the 2009 case, following which the reviéwleafinitions was ordered by the IDF,
and the 2014 attack during which the Shuja’iya markeighbourhood was hit by
approximately ten 120 mm mortar shells resultingtia death of 31 persons, the vast
majority of them civilians. This indicates that,spée the MAG’s 2009-2010 call for more
stringent rules, the practice of using mortars émskly populated areas appears to be the
same 5 years later.

412. Another concern in this context is the safdistance for firing artillery near
residential houses. According to Human Rights Watted “lethal radius for a 155mm high
explosive projectile [...] is reportedly between 5@a 50 meters and the expected casualty
radius is between 100 and 300 meters [and] the exdius for a 155mm shell is usually 25
meters.? While the IDF has not so specified, its currenesuappear to permit using
155mm artillery against targets located 100 mefires civilian homes (while the safety
margin is 250 metres from IDF forces), as pointatly a group of NGOs in 2006The
commission notes that, according to official soarc¢he IDF directives applicable to the
2014 Gaza Conflict set stringent restrictions om tise of HE [high explosives] artillery
shells — restrictions that went above and beyordIfi+'s obligations under the Law of
Armed Conflict and which were imposed as a matfgraticy. These directives generally
prohibited the firing of HE shells into populatedeas and required the observance of
specified “safety margins,” i.e. set distances fraimilians. The current distances set forth
for HE artillery were updated as part of the “lasstearned” process the IDF conducted
following the 2008-2009 Gaza Conflict. The IDF deted these distances on the basis of
research conducted by technical experts, focusmthe accuracy of each artillery calibre

State of Israel Ministry of Foreign Affair§aza Operation Investigations: Second Updatdy 2010,
para. 66. Available at:
http://www.mfa.gov.il/MFA_Graphics/MFA%20Gallery/@aments/GazaUpdateJuly2010.pdf

Stop Shelling Crowded Gaza City. Effect of 155mnilkery Indiscriminate in Populated Areas. 16
January 2009. At: http://www.hrw.org/news/2009/@lidrael-stop-shelling-crowded-gaza-city

On 8 November 20086, six Israeli and Palestiniamdmurights organizations (Physicians for Human
Rights - Israel, Al Mezan Center Human Rights in G&®&selem, The Gaza Community Mental
Health Program, The Association for Civil Rights smael, and the Public Committee against Torture
in Israel) appealed to the High Court of Justicestjuest that it issue a ruling regarding the deeis

to reduce the 'security zone’ "for shells firedoithe Gaza Strip. The army has made no attempt to
deny the fact that a decision was taken to redueeninimal space allowed between a civilian
population and the area from which the army fitedls from 300 meters to only 100 meters. See:
“B'Tselem calls for criminal investigation, on suspn of war crimes, in the killings in Beit Hanun”,
9 November 2006; at: http://www.btselem.org/preseases/20061109; The High Court of Justice
rejected the petition i.a. because the State armsalffsuspension of its use of the challenged method
Moreover, the State claimed that should the detis®taken to return to the use of this methodether
will be discussion over the relevant restrictiond aegulations for its implementation. Therefoles t
petition became moot and the Court decided it shoatchddress it. Should the IDF decide to return
to the use of firing artillery shells in and arou@eza, the petitioner could then ask for the HCJ to
revisit this issue.” Terrorism and Democracy, Isbige 26, High Court of Justice Rejects Petition
Related to IDF Use of Artillery Shells in Gaza. [H&61/06] January 31, 2011; available at:
http://en.idi.org.il/analysis/terrorism-and-demamyréssue-no-26/high-court-of-justice-rejects-
petition-related-to-idf-use-of-artillery-shells-gaza/ ; see also: Action on Armed Violence: Under
fire Israel’s artillery policies scrutinised. Deceen 2014, p. 16; At: https://aoav.org.uk/wp-
content/uploads/2015/03/AOAV-Under-Fire-IsraelsHary-policies-scrutinised. pdf
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and its dispersal rangé.However, the fact that the shelling during OpemtProtective
Edge led to many deaths and injuries shows thatsttfety distance for artillery was
insufficient to ensure the protection of civilians.

413 The concerns linked to the use of artillerydénsely populated areas appear to be
shared by some in the Israeli defence establishmecbrding to media reports the former
Chief Legal Adviser to the Israel Defence Ministwyote in 2008, that “Artillery fire can
only be directed to relatively open areas...Artilléing toward urban spaces is problematic
if the estimation is that the chances of a shdfing a [rocket] launcher is relatively small
while the danger of many civilians being hurt ialré

414. Finally, the commission observes that the iwayhich Operation “Protective Edge”
was conducted was not modified after initial epeodvhere artillery shelling resulted in
significant civilian casualtie$ This seems to indicate that the manner of opeyatirnthe
incidents reviewed in this section may be in acano#® with the IDF’s current policies
governing the use of imprecise and/or inaccuratapers in densely populated areas,
including the safety distance requirement.

415. Article 51(4) of Additional Protocol I, whicteflects customary international law,
defines indiscriminate attacks as: “(a) those whach not directed at a specific military
objective; (b) those which employ a method or meafnsombat which cannot be directed
at a specific military objective; or (c) those wihiemploy a method or means of combat the
effects of which cannot be limited as required hig Protocol; and consequently, in each
such case, are of a nature to strike military dbjes and civilians or civilian objects
without distinction.” The large impact area of soofethe explosive weapons used by the
IDF during the ground operations, including thegéarair dropped bombs and 155mm
shells; the sheer volume of ordnance fired towargas of Gaza; and the imprecise nature
of artillery, including mortars; make it difficufor an attacking party using those methods
and means in a densely populated and built up @refistinguish between civilians and
civilian objects and the military objective of thdack, and thus to limit the attack’s effects
as required by international humanitarian law. Efae, the use of weapons with wide-
area effects by the IDF in the densely populatedt bp areas of Gaza, and the significant
likelihood of lethal indiscriminate effects resalji from such weapons, are highly likely to
constitute a violation of the prohibition of indisuinate attacks. Depending on the
circumstances, such use may qualify as a direatlatigainst civilian$,and may therefore
amount to a war crime.

Destruction

416. The number and types of weapons used in $ymjdRafah and Khuza'a resulted in
significant destruction in those areas where fightiook place, as described in the above
sections. In addition, UNITAR-UNOSAT, on the basefsan analysis of satellite imagery,
observed that some areas were virtually “razed’bri€2ntrations of damage in the Gaza
Strip are found along the Green Line with Israelerenbuilding demolition was widely

1
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Israel, Ministry of Foreign AffairdDF Conduct of Operations during the 2014 Gaza Gonfp.
23at: http://mfa.gov.il/ProtectiveEdge/Document$/@dnduct.pdf , accessed 30 May 2015.

Cited in Mitch Ginsburg, “Israel’s artillery corparn between precision and power,” The Times of
Israel, 12 October 2014

Decisions of the IDF Military Advocate General aeding Exceptional Incidents during Operation
'Protective Edge' — Update No. 3 of 22 March 2@&t5http://www.law.idf.il/163-7183-
en/Patzar.aspx

International Criminal Tribunal for the former Ywglavia,Prosecutor v.Galiccase No. IT-98-29-T,
Judgement, 5 December 2003, para. 57.

Rome Statue, article 8
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apparent in the analysed satellite imagery. Spadiji, 74% of all damaged and destroyed
buildings, as well as craters, identified by UNOS#Talysts were found within 3 km of the
Green Line. Analysis indicates that multiple digiwithin this area, such as Shejaiya and
Beit Hanoun, were almost completely razed withwtast majority of structures completely
demolished.> UNITAR-UNOSAT also compared the damage resultingmf the
escalations of 2009 and 2014, and found an increds¥/3 per cent in destroyed and
severely damaged structute$arts of Khuza'a also appear to have been coeiplet
obliterated. Testimonies of IDF soldiers collecbgdan NGO illustrate the destruction:

“l got the impression that every house we passedwrway [into the Gaza Strip] got hit
by a shell — and houses farther away too. It washodical.”® “The tanks are already
positioned somewhere, and they are starting to daamay at anything you might need to
walk across, or anything in which they think soraegmy] might be. Just blasting things
away.™

417. Breaking the Silence concluded: “In practfoe#,many combat forces, the damage
to Pasllestinian property was not a considerationnahetermining the scope and force of
fire.”

418. The IDF has argued that the high number ofdimgis destroyed in Operation

“Protective Edge” resulted from the targeting afaest infrastructure and intense fighting
on the ground. However, the evidence gathered ey dbmmission, including the

assessment of the episodes above, video and phateriafs, observations by UNITAR-

UNOSAT and anecdotal testimonies by IDF soldiersjidate that the vast scale of
destruction may have been adopted as tactics of While the protection of IDF soldiers

and the destruction of tunnels may have playedgdirgate role in this, nonetheless the
concentration of the destruction in areas closthéoGreen Line (which, in some places,
amounted to up to 100 per cent); and the systematicin which it appears to have been
implemented subsequently in Beit Hanoun on 18-19 Bhuja’iya on 20 and 21 July, and
Khuza'a between 20 July and 1 August suggest thatlIDF followed a pre-calculated

pattern of wide-spread razing of neighbourhoodseitain areas.

419. Article 23 of the 1907 Hague Regulatfbpsohibits the destruction of property
unless such destruction is required by imperatiugary necessity. A similar provision in
Geneva Convention IV prohibits an occupying powent destroying private or public
property’ The extensive destruction carried out by the IDBhuja’iya, Khuza’a and other
other localities situated in proximity to the Grekime, in particular the razing of entire

1

o

7

UNITAR-UNOSAT: Impact of the 2014 Conflict in ti&aza Strip. UNOSAT Satellite Derived
Geospatial Analysis; 2014, p. 8; at:
https://unosat.web.cern.ch/unosat/unitar/publicestfioNOSAT_GAZA_REPORT_OCT2014_WEB.
pdf

UNITAR-UNOSAT: Impact of the 2014 Conflict in th®aza Strip. UNOSAT Satellite Derived
Geospatial Analysis; 2014; p. 23; at:
https://unosat.web.cern.ch/unosat/unitar/publicestfioNOSAT_GAZA_REPORT_OCT2014_WEB.
pdf

Breaking the Silence. This is how we fought in Gaestimony 14, p. 47; at:
http://www.breakingthesilence.org.il/testimoniesédmse/?tzuk=1

Breaking the Silence. This is how we fought in Gaestimony 40, p. 105; at:
http://www.breakingthesilence.org.il/testimoniesédmse/?tzuk=1

Breaking the Silence. This is how we fought in Gaestimony 6, p. 19; at:
http://www.breakingthesilence.org.il/testimoniesédmse/?tzuk=1

Hague Regulations Respecting the Laws and Custol¥aobn Land, annexed to the Hague
Convention IV of 1907

Article 53, Geneva Convention IV of 1949
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areas of these localities by artillery fire, airils#s and bulldozers indicates that the IDF
carried out destructions that may not have bedntlgtrequired by military necessity.
Article 147 of the Geneva Convention IV qualifid® textensive destruction of property
“not justified by military necessity and carriedtamnlawfully and wantonly” as a grave
breach of the Geneva Conventions. The wholesatdliey of certain areas of Gaza by the
IDF, should it qualify as “unlawful” and "wantonfpay amount to a war crime.

Targeting of civilians

420. The present chapter describes a number of dasahich civilians, who were
clearly not participating in the hostilities, appaa have been attacked in the street. The
commission examined two incidents, in which civika including children, allegedly
carrying white flags were fired upon by soldierskihuza’a. In one case, a large group of
people attempting to leave the village while hojdimhite flags was attacked in front of a
clinic. In another case, a man inside a house verded a white flag and had his other
hand raised to demonstrate the absence of a weeg®shot and killed in front of a group
of approximately 30 people who had sought sheltethiat house, among them many
women, children and elderly. In a third incidemt, $huja’iya, a wounded man, Salem
Shamaly, lying on the ground was shot again tweasimnd killed. In all of these cases, the
persons or groups of people targeted, accordimfdomation gathered by the commission,
were civilians who were not directly participating the hostilities and did not represent
any threat to the IDF soldiers present in the ai@aecting attacks against civilians
constitutes a violation of the principle of distiien and may amount to a war crime. These
acts may also constitute wilful killings, definedl article 147 of Geneva Convention IV.
These acts also likely amount to an arbitrary deypion of life in violation of article 6 of
the International Covenant on civil and PoliticadiRs.

Incidents relating to shelters, the power planand ambulances

Shelters

421. Owing to the insecurity resulting from airets and ground operations throughout
the Gaza Strip and following IDF instructions taeuate, about 300 000 people moved to
85 UNRWA schools serving as Designated Emergenalt&k (DES) during Operation
Protective Edge. According to reports reviewed ey tcommission, shelters were attacked
seven times. The commission examined three incdéme Beit Hanoun Co-educational A
and D School (Beit Hanoun School) and Jabalia Eftamg Girls A and B School (Jabalia
School), which were directly hit, while in the casfiethe Rafah Preparatory Boys A School
(Rafah School), a target next to it was struck bypracision guided missile. All the
incidents resulted in deaths in the shelters —oial tbetween 44 and 47 people died,
including 14 children and 4 women. The number adgbe injured in these incidents has
not been firmly established, but amounts to attl€®®. The commission interviewed
several eyewitnesses to the incidents and revieaffdavits from witnesses, satellite
imagery and photos of the sites. The commissiom r@seived submissions, including from
UN agencies, and reviewed publicly available infation, in particular the summary report
issued by the Board of Inquiry established by th¢ Skecretary-General to look into the
incidents that affected UN facilities, with whichquiry the Government of Israel
cooperatet

422. The commission also received information alolauhage to other UNRWA schools.
On 21 July at approximately 4.50 p.m., UNRWA’'s Rngory Girls A/B School in

1 5/2015/286.
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Maghazi was hit by three shells, two of which exigd, injuring one person. Despite
coordination with Israeli authorities, the schoolasw struck again on 22 July at
approximately 10.15 a.m.. The attacks seriouslyaagdred the life of the UNRWA staff
members who had returned to the premises to imasti On 23 July 2014, Deir al Balah
Preparatory Girls School C was hit by a projectil@jring one person. On 29 July, the roof
of the Zaitoun Preparatory Girls School B was dtrbg a projectile above the southern
stairwell, injuring about ten people inside theuh

UNRWA Beit Hanoun Elementary Co-educational A andD School

423 “It was the worst day in my entire life. | willemer forget it...This was hell, not
war... My young daughter did not deserve to diegthter of a one-year old girl who died
as a result of the attack on the scHool

424. UNRWA Beit Hanoun Elementary Co-educationahd D School, known as the
Western school in the main urban center of Beitddamn was within the extended “no-go
zone” created by Israel during Operation Protechdge2. On 18 July, thousands of Beit
Hanoun residents had fled their homes and by 22 42008 of them had sought shelter in
the school.3 In order to deliver humanitarian dasize in that area UNRWA needed
special authorization from the I0FAs access was not guaranteed, UNRWA was at times
unable to provide residents with food, water arftepsupplies for several days at a time.
As a result, a large number of people left the sthavhile others resorted to bringing food
and water from their homes or buying it outside shkool’ On 24 July, at the time of the
attack, approximately 450 people were in the school

425. On 24 July 2014, between 2.48 and 2.55 pseveral Israeli artillery shells hit
UNRWA's Beit Hanoun school, killing between 12 ab#t people, including children and
women. At least 93 people were wountledf whom 55 were reportedly children and 31
women*? The UN Board of Inquiry reported that “at leasotd20 MM high explosive
(HE) mortar projectiles struck the school, oneitnittthe middle of the schoolyard and a
second the steps in front of the school’'s entrdht&Vitnesses said that while they were
waiting for the buses in the courtyard there wastrikke on the school itself. There was
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W119.

S/2015/286, para. 26.

W246.

WO030, see also S/2015/286, para. 28.

W246 and submission 5.11.

Human Rights Watch, Israel: In-Depth Look at Gazhd®| Attacks, 11 September 2014. At:
http://www.hrw.org/news/2014/09/11/israel-depthdagaza-school-attacks.

S/2015/286, para 28.

S/2015/286, para. 30. Human Rights Watch (HRW) tspdzetween 300 and 700 people were
sheltered. In: Israel: In-Depth Look at Gaza Schidtdcks. 11 September 2014. At
http://www.hrw.org/news/2014/09/11/israel-depthiagaza-school-attacks.

S/2015/286, para. 32.

S/2015/286, para. 32.

S/2015/286, para. 32.

According to W246. Human Rights Watch reports 6G@es wounded.: Israel: In-Depth Look at
Gaza School Attacks. 11 September 2014. At: hpw.hrw.org/news/2014/09/11/israel-depth-
look-gaza-school-attacks

S/2015/286, para. 32. See also: Human Rights WhHtctg!l: In-Depth Look at Gaza School Attacks,
11 September 2014. At: http://www.hrw.org/news/2/09/11/israel-depth-look-gaza-school-attacks.
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general panic after the first strike with peoplarsking for their relatives in the courtydrd.

courtyard®

426. UNRWA was in regular contact with Israeli aaities, namely the Israeli

Coordination and Liaison Administration (CLA) anstdel's Coordinator of Government
Activities in the Territories (COGAT), and had givéhem the school’'s coordinates on
twelve occasions. On the morning prior to the &ttdéNRWA reiterated that the school
was being used as a Designated Emergency Shelter

427. Heavy fighting between the IDF and Palestirdamed groups was reported in Beit
Hanoun in the days prior to 24 July, including dahelling in the vicinity of the schodl.
On July 23, as the security situation deterioratieel,|CRC visited the school in an attempt
to evacuate it, but only 50 residents agreed teeléd hat night the shelling was so intense
that residents moved inside the building. Eyewisesstold the commission that on the
afternoon of July 24, representatives of the mupaiity> came to the school to coordinate
the evacuation of residents after they persuadenh tfhat the school was no longer safe.
Families started gathering their belongings in toertyard so as to be ready when the
buses arrive.The UN Board of Inquiry refers to a witness whdigated that that same
morning, the CLA had called upon UNRWA to vacate #thool because an attack was
imminent/ Owing to the security situation, UNRWA had askhd IDF for a time slot
during the day during which to conduct a safe eation® The fact that the attack occurred
occurred before implementation of an evacuatioreagent indicates that the advance
warning communicated to UNWRA by the IDF was ndéetive.

428. 0On 24 July, UNRWA received a call from an I&dmmander who inquired whether
anyone was present in the cluster of four otheoaishin Beit Hanoun, located about 800 m
from the Beit Hanoun Elementary Co-educational Al & School. He indicated that a
Hamas arsenal hidden under this cluster of scheaks going to be targetédUNRWA
responded that they would check to see if any eesgdor staff were at the other schools.
As they coordinated this inspection, Beit Hanourmdl D School was suddenly attack&d,
although UNRWA had reconfirmed at least twice witle IDF that the announcement
about an imminent attack on schools in Beit Handithnot refer to the UNRWA Beit
Hanoun Elementary Co-educational A and D Schooichvkerved as a sheltér

429. The witnesses interviewed by the commissiad #aat they were not aware of
rockets being fired from the elementary school bmiitants operating in the vicinit}?

UNRWA reported that the school guards, who mondar®vements inside and outside of
the school gate, had seen no suspicious activitthénarea. Witnesses further told the

B

1 w119, w095, W108. Similar scene described by HRW.

2 Statement by UNRWA Commissioner General Pierre &néfihl, 24 July 2014. At
http://www.unrwa.org/newsroom/official-statementatement-unrwa-commissioner-general-pierre-
kroeC3%A4henb%C3%BChl.

S/2015/286, para. 27.

S/2015/286, para. 29.

W246; see also S/2015/286, para. 231

WO030.

See also S/2015/286, para. 27.

WO030.

S/2015/286, para. 31. Also WO030.

10 w030.

1 5/2015/286, para. 31.
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commission that they were not aware of any atterbgtélamas to prevent people from
leaving the elementary school, contrary to allegetiby the IDF.

430. The media reported that Israel initially aldghat the attacks had been caused by
Hamas rockets misfiringHowever, all withesses interviewed by the commissiaid that
there were at least four successive strikes. Suiesgly, an IDF spokesperson said that
soldiers returned fire at locations from which Bttéan missiles had been fired at them.
On the day of the attack, the IDF posted this controa its blog:

“In recent days, Hamas has fired rockets from amaapf Beit Hanoun where an UNRWA
shelter is located. Last night, the Israel Defefa@ces told the Red Cross to evacuate
civilians from UNRWA's shelter in Beit Hanoun betweahe hours of 10 a.m. and 2 p.m.
today. UNRWA and the Red Cross received the messageas prevented civilians from
evacuating the area during the window that the 1§d&ve them. Today, July 24, Hamas
continued firing from Beit Hanoun. The IDF respoddey targeting the source of the

fire”. 3

431. According to the UN Board of Inquiry, the Gawaent of Israel has affirmed that
the UNWRA school was not the object of the atta€ln 7 December, the MAG announced
announced that it had ordered a criminal investigainto this incident.

432. Human Rights Watch reported that the Beit bianelementary school was later
used by the IDF for military purposés.

UNRWA Jabalia Elementary Girls A and B School

433 “There is nowhere to be safe in Gaza. We thotight the school would be a safe
place for me and my family. This was not the cakere is no way for me to get justice, |
lost my husband and now | am dependent on my margobd will, who have limited
means.”"Woman at Jabalia School who lost her husband amdevbhildren were injured.

434. UNRWA's Jabalia Elementary Girls A and B Sdhagso known as the Abu
Hussain School for girls, is located in the cemtirdabalia Refugee Camp. When it opened
as a Designated Emergency Shelter (DES) on 1620414, it was included in notifications
to the Israeli CLA and COGAT. Prior to 30 July,dsli agencies were notified 28 times in

WO030; see also: Human Rights Watch Israel: In-Dépitk at Gaza School Attacks, 11 September
2014. At http://www.hrw.org/news/2014/09/11/isrdelpth-look-gaza-school-attacks

The Guardian, Israeli strike on Gaza school Kiisand leaves 200 wounded, 27 July 2014. At
http://www.theguardian.com/world/2014/jul/24/istegtrike-un-school-gaza-kills-women-children
see also , Buzz feed new§hat Really Happened When An Explosion Hit A U.Nh&al In Gaza,
28 July 2014. Anttp://lwww.buzzfeed.com/sheerafrenkel/what-reabypened-when-an-explosion-
hit-a-un-school-in-ga#1magx2qgn. See also Human Rigfatch, Israel: In-Depth Look at Gaza
School Attacks, 11 September 2014. At: http://wianw.org/news/2014/09/11/israel-depth-look-
gaza-school-attacks

Israel Defence ForceBlamas Fires from Populated Area, Prevents CivilieacHation, 24 July
2014. Athttp://www.idfblog.com/blog/2014/07/24/hamas/

32 S/2015/286, para. 33.

Decisions of the IDF Military Advocate General aeging Exceptional Incidents that Occurred
during Operation 'Protective Edge' — Update N@. Recember 2014. At http://www.law.idf.il/163-
6958-en/Patzar.aspx.

Human Rights Watch, Israel, In-Depth Look at Gazad®l Attacks, 11 September 2014. At:
http://www.hrw.org/news/2014/09/11/israel-depthdagaza-school-attacks.
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14 days about the site’s use as an UNRWA sheter]ast time on 29 July at 8.48 p'm.
UNRWA reported receiving confirmation of the CLA'mceipt of several of the
notifications. In addition, UNWRA was in contacttiwithe Israeli agencies by email and
telephoné. On 30 July at 4.45 a.m., according to the UN Bagfrthquiry, “the school was
hit by a barrage of four 155 MM high explosive (Hfpjectiles, an artillery indirect fire
weapon.® Between 17 and 18 people were kilfedi7 of these were internally displaced
persons registered with the DES. Amongst thosediltere 3 children. One of the victims
was an UNRWA staff member. The UN Board of Inqutsted that at least 99 people were
injured and that the school was significantly daety

435. At the time of the attack, the school shettexkkout 3000 people from northern Gaza
who had fled their homes following the shellingtleir neighbourhoods and/or as a result
of leaflets dropped by the IDF instructing residett leave the aréaAs a result, the
Jabalia School was overcrowded with an estimatef@lies staying in each classrodm.

436. At least one projectile landed outside theostlpremises, followed by several
explosive projectiles which landed inside the sdlfadth at least three direct impacts) and
damaged several parts of the buildfriBhis was confirmed by eyewitnesses interviewed by
by the commission who were taking shelter inside Sthoof Submissions, including
pictures and videos and publicly available materiihforce these finding$.

437. The commission was told that the area had beerbarded because on the days
prior to the incident, the eastern part of the lab@amp had been the scene of armed
clashes between militants and the IBF:he IDF had also shelled homes in the vicinity of
the school in the weeks and days prior to the amicind, according to the IDF, Hamas had
fired at Israeli armed forces from the vicinity tfe school on 30 Juf?. However, the

witnesses interviewed by the commission claimed they had no knowledge about the
activity or the presence of armed groups insidéndhe vicinity of the schodf The UN

1

N

[

1
12

Statement by UNRWA Commissioner-General Pierre &nékihl, 30 July 2014. At
http://www.unrwa.org/newsroom/official-statementsiva-strongly-condemns-israeli-shelling-its-
school-gaza-serious.

Statement by UNRWA Commissioner-General Pierre &néiihl, 30 July 2014. At
http://www.unrwa.org/newsroom/official-statementsiva-strongly-condemns-israeli-shelling-its-
school-gaza-serious.

S/2015/286, para. 40.

Note that the UN Board of Inquiry reports 17 orfa@lities. S/2015/286, para. 40. Accounts on the
exact number of victims and injured vary.

S/2015/286, para. 40.

S/2015/286, para. 37.

WO054, WO055, W056, W057, W058. See also submissibrand 36. Witnesses complained about
poor hygienic conditions in the school, lack ofegxto medical care (particularly pregnant women),
lack of food, water and medicine.

S/2015/286, para 40.

WO054, W055, W056, W057, WO058.

Submission 49. See also Deadly Israeli shelling®aza as peace talks continue, at
http://www.dw.de/deadly-israeli-shelling-hits-gaas-peace-talks-continue/a-17821303 . See also
Temporary ceasefire allows UN to restock waterdfdollowing another school attack, 4 August
2014. At http://www.un.org/apps/news/story.asp?NBwd8405 and Photos: Israeli airstrike hits
U.N. school. 31 July 2014. At http://america.al@ecom/multimedia/photo-gallery/2014/7/photos-
israeli-airstrikehitsunschool.html

S/2015/286, para. 39.

CNN transcripts of 30 July 2014; at
http://transcripts.cnn.com/TRANSCRIPTS/1407/30/sitnd@l.html

W054, WO058
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Board of Inquiry was told that 29 July, the dayoprio the incident, the vicinity of the
school was calm.On 31 July, an IDF spokeswoman was quoted in theian asserting that
that “militants fired mortar shells at [Israeli] Id@ers from the vicinity of the UNRWA
school in Jabaliya®According to witnesses, there was no advance warof the strike.
This is consistent with the findings of the UN Bdanf Inquiry, which concluded that no
warning had been given before the attack.

438. The MAG announced a criminal investigatioroitiie incident, stating that “the
factual findings collated by the FFA Mechanism gmdsented to the MAG, indicated the
existence of grounds for a reasonable suspicioh tthex strike was not carried out in
accordance with the rules and procedures appli¢abF forces.”

UNRWA Rafah Preparatory Boys A School

439, “UNRWA is a safe place, that's why we soughttsehdhere...we were forced out
from our homes... Enough bloodshed, why kill my cnil@” Khalid Ali Ismail Abu Harba,
who lost his 14 year-old son during the attack afaR Schodl

440. On 3 August, between 10.40 and 10.45 ‘a.enprecision-guided missile hit the
street in front of the UNRWA Rafah Preparatory Béy$School in the densely populated
centre of Rafah, killing 15 peoplegf whom at least 7 were children, some as young as
three years old. One of the people killed was arRUM guard® At least 25 people were
injured*® Approximately 2700-2900 people displaced by theflazi were sheltering at the
school at the time of the attatk.

441. Rafah School was included in notificationsht® CLA and COGAT from the time it
opened as a shelter on 18 July 2014. In total, UMRMbvided at least 33 notifications to
the relevant Israeli agencies listing the schodkafiah as a shelter over a 17-day span, with

1 5/2015/286, para. 40.
Al Jazeera, Israeli fire kills nineteen in Gaza Ei¢thool, 31 July 2014, at
http://www.aljazeera.com/news/middleeast/2014/@Hgan-school-hit-201473041918975321.html;
see also: IDF spokesperson speaking to the BBC: Ghpals 'Israel does not target UN facilities'
says IDF. At http://www.bbc.com/news/world-middiast-28564500
¥ WO055, W056
4 $/2015/286, para. 40.
Decisions of the IDF Military Advocate General aeding Exceptional Incidents that Occurred
during Operation 'Protective Edge' — Update Nd.22July 2014, at http://www.mag.idf.il/261-6958-
en/Patzar.aspx.
W121.
S/2015/286, para. 43.
S/2015/286, para. 43.
S/2015/286, para. 43. Al Mezan reported that Iopfgewere killed, 12 in the school and 2 on the
motorcycle, and that 25 people were injured. Megtiith Al Mezan on 9 February 2015. OHCHR
reports 12 killed, including 8 children. A/IHRC/28/8@d.1, however, at least two children
succumbed to their injuries after having been fieansd to the hospital according to reports. See
submission 5.12.
0 5/2015/286, para. 43 and Human Rights Watch, tdra@®epth Look at Gaza School Attacks, 11
September 2014. At:
http://www.hrw.org/news/2014/09/11/israel-deptiok-gaza-school-attacks.
1 S/2015/286, para. 42.
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the last mention of its special status as an UNWSR@lter having been communicated on
the morning of the incidert.

442. The missile appears to have hit the ground érew from the school gate.
Eyewitnesses told the commission that children weettside the school, near the front gate,
buying sweets from street vendors when there wasxplosion on the pavement across the
street, about 5 to 6 meters from the school §aBme witness interviewed by the
commission lost his son and his nephew, both agedwho were hit in the head by
shrapnel and died soon after arriving at the hakpithe two boys were selling food to the
people sheltering in the school compodrid.addition, one of the witness’s brothers, aged
30, suffered an injury to his neck from shrapneal,aas a result, is unable to speak, while
his other brother, aged 38, was hit in the spinstnapnel and is now paralyzed from the
waist down> Another witness who was inside the school grouadsw meters away from
the gate and suffered minor injuries, described hevgaw children’s bodies strewn about
and torn into pieces.

443. In relation to Rafah School, the Governmerscdel told the United Nations Board

of Inquiry that “the IDF had fired an aerial-lauechmissile at the motorcycle, which had
been carrying three militants from PalestinianrtstaJihad. By the time it became apparent
that the strike would coincide with the motorcygassing by the school gate, it had no
longer been possible to divert the missileThe Israeli authorities announced that an
examination has been undertaken at the requelse MAG?2

Weapons stored at UNRWA schools

444. The UN Board of Inquiry reported that weapomrgs stored in three UNRWA
schools (Gaza Beach Elementary Co-educational ‘@io8l, Jabalia Elementary “C” and
Ayyobiya Boys School, and Nuseirat Preparatory Goeational “B” Schoolf. None of
these schools was designated as a shelter atntlee Tihe UN Secretary-General “was
dismayed that Palestinian militant groups would @oited Nations schools at risk by using
them to hide their arms. [... ] The fact that theyrevased by those involved in the fighting
to store their weaponry and, in two cases, probabfire from is unacceptablé®The use
of schools to store weapons is discussed in mdgdl dechapter V.A.5.

[N

! Statement by UNRWA Commissioner, Pierre Kréahnbéhd] Director of UNRWA operations in
Gaza, Robert Turner. August 3 2014 at: http://mwwaenorg/newsroom/official-statements/unrwa-
condemns-israeli-strike-next-unrwa-school-killinigitans

2 Human Rights Watch, Israel, In-Depth Look at Gazao®| Attacks, 11 September 2014. At:
http://www.hrw.org/news/2014/09/11/israel-deptiok-gaza-school-attacks.

3 This appears to account for the disparities in lmens of fatalities reported.

4 Submission 5.12.

> wi21.

® w103.

" $/2015/286, para. 44; also, based on an inspeatitite impact mark on the pavement, a hole in the
concrete about 12 centimetres deep and 15 cenéisnetde, Human Rights Watch concluded that the
strike was most likely caused by a spike guidedsitaishat produces fragments that reach up to 20
meters from impact. See: Israel: In-Depth Look ar&School Attacks. 11 September 2014. At
http://www.hrw.org/news/2014/09/11/israel-depthKagaza-school-attacks

8 $/2015/286, para. 44.

9 $/2015/286, paras 49-82.
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Summary legal analysis

445. Imprecise weapons with a wide impact area weeel in two incidents examined by
the commission: 120 mm high explosive (HE) mortesjgctiles in the case of the Beit
Hanoun school and a barrage of four 155 mm higtosiye (HE) projectiles in the Jabalia
school case. The 2009 UN Board of Inquiry into famincidents “found that, in firing 120
mm high explosive mortar rounds, the IDF had nointaéned an adequate safety distance
between whatever its target point might have beehthe school,” and that the “means of
response to an identified source of mortar fire tauld have carried the least risk to
civilians and property, including the UNRWA schoebuld have been a precisely targeted
missile strike.* In relation to the use of 155 mm, the 2009 Boamdctuded that, given all
the circumstances, the firing by the IDF of artjlewith high explosives and projectiles
containing white phosphorous into, over or in suclese proximity to UNRWA
headquarters as to cause injuries to persons agdsubstantial damage to property was
grossly negligent and amounted to recklessnedgtile in 2014, there are no allegations
that the IDF used white phosphorus, the same csiatls regarding the reckless use of
artillery remain valid.

446. The commission is thus of the view that, wblkoosing a weapon with a wide-area
effects like artillery to strike a target locatedd densely populated area — and adjacent to
UNWRA schools being used as shelters — the IDF rhage been aware that there was a
strong likelihood that military objectives and dian objects alike would be struck, raising
serious concerns that the choice of means for tteeladid not take into account the
requirement to avoid, or at the very least minimireidental loss of civilian life. The
commission notes that the rules on means and methfoattack do not proscribe the use of
specific weapons like mortars or artillery perisat, they do impose the requirement that in
choosing these means of waging an attack, theegartust consider the potential impact of
such weapons on the safety of civiliafi$ie decision by the IDF to use mortars in this
incident, rather than availing themselves of marecize weapons, indicates that the IDF
did not take all feasible precautions to choosens@dth a view to avoiding or minimizing
civilian casualtie$. The use of such weapons in the immediate vicinittan UNRWA
school sheltering civilians is highly likely to csfitute an indiscriminate attack which,
depending on the circumstances, may qualify asecattack against civiliarfsand may
therefore amount to a war crifhe

447. International humanitarian law contains angatiion to take all precautions that are
feasible in order to limit the effects that an cltaltimately has on the civilian population.
While considerations related to force protectionghmi limit the extent of feasible
precautions, such measures are still required. Wdieng precautionary measures, factors
affecting incidental loss or damage must be takém account, including the proximity to
the target of protected objects. The principle fcpution further implies an obligation to
learn from previous experiences. During OperatiGast Lead” in 2008/2009, an attack on
the vicinity of an UNRWA school in Jabalia led toetdeath of several civilians. In that
context, the 2009 Board of Inquiry concluded ththe“IDF did not make sufficient efforts
or take adequate precautions to fulfil the respulitsés of the Government of Israel to
protect United Nations personnel and civilians &higlg on United Nations premises and

A W N P

A/63/855-S/2009/250, paras 24 and 25.

A/63/855-S/2009/250, para 56.

Article 51(4) of Additional Protocol I, which reftts customary international law;

See also International Criminal Tribunal for thenfier YugoslaviaProsecutor v.Galiccase No. IT-
98-29-T, Judgement, 5 December 2003, para. 57.

Rome Statue, article 8.
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to protect United Nations premises and propeftfEven though the attack against the
UNRWA schools may not have been deliberate, the i©Bound by the obligation of
precautionary measures and verification of tarfetsvoid attacks directed by negligence
at civilians or civilian objects®.

448. In terms of warnings, while the Israeli auities was relying on the Coordination
and Liaison Administration in order to facilitateromunication between international
organizations and the Israeli military, and whhere seem to have been attempts to notify
UNRWA about possible attacks in the case of Beihdim, the incident suggests that
communication between UNRWA and the IDF was notafe® No warning appears to
have been issued before the Jabalia incidentetetbre appears that the IDF may not have
complied with its obligation to take all feasibleepautions to avoid or at least to minimize
incidental damage to civilian objects in the atsaok Beit Hanoun and Jabalia schools.

449. As these attacks struck United Nations faedjtthey also raise concern relating to
the protection of United Nations premises from &y of interference under the 1946
Convention on the Privileges and Immunities of tHaeited Nations. However, the
commission will not examine this issue in detaittis body of law does not fall within the
purview of its mandate.

The Power Plant

450. The Gaza Strip has only one power plant thanally supplies about 30 per cent of
the electricity in the strip, with the rest providérom Israel and Egypt. Under normal
circumstances, the three sources cater to halaaa@ overall electricity needs.

451. The power plant was the subject of severatkstin July 201%

23 July 11 a.m. Two shells hit near the adminigtnabuilding, 1 shell struck the
water treatment plant.

24 July The generator and the conference room destoyed when shells hit
the east side of the complex.

28 July 7 p.m. Shells struck close to the poweistaontrol room.

29 July 3 a.m. The power plant shut down when atigecof the plant was

completely destroyed.

452. As the result of shelling on 29 July 2014, ofithe plant’s fuel tanks exploded. The
commission interviewed five witnesses to this &tand reviewed submissions and public
reports. A witness explained to the commission thatcivil defence force had not been
able to stop the fire spreading so that it evehtud#stroyed almost an entire section of the
plant and damaged other parts

453. In May 2015, official Israeli sources indigatthat on 29 July;IDF tank shells
unfortunately missed their intended target andftél tanks serving Gaza’s power plant

A W N P

A/63/855-S/2009/250, para 27.

Sassoli and Quintin, 2014, op. cit., p. 88.

See also: S/2015/286.

OCHA: Gaza Crisis Appeal, 24 September 2014. At
http://www.ochaopt.org/documents/gaza_crisis_ap@eaeptember.pdf.

Human Rights Watch reports on & ditack. http://www.hrw.org/print/news/2014/08/18¢g-
widespread-impact-power-plant-attack.

WO068. See also: International Federation for HuRahts (FIDH): Trapped and Punished. The
Gaza Civilian Population under Operation Protechdge. March 2015 (from now on: FIDH report),
page 50. At: https://www.fidh.org/IMG/pdf/report_zga fidh_march_2015.pdf;
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(but not the power plant itself). In this incideldF tank forces had legitimately directed
an attack against several individuals who were dogdd to be carrying anti-tank rockets
intended for immediate usé.While the commission is unable to verify this acupuit
notes that the plant had been hit three timeseéndtays prior to 29 July. On 9 July 2014,
then Deputy Defence Minister Danny Danon callechmnGovernment immediately to cut
off fuel and electricity supplies to the Gaza Sttife added that Israel needed to use all of
the levers of pressure that it had at its dispasabrder to coerce Hamas to accept a
ceasefiré. This was also not the first time the power plaat lbeen hit by the IDF (e.g.
OCHA reported that six transformers of the poweanplwere destroyed in 2006 by an
Israeli airstriké and Israeli forces also hit the power plant dur@P8/09's Operation
“Cast Lead®).

454. Owing to the limited evidence available to tleenmission, it is unable to determine
whether the power plant suffered incidental danfage an attack directed elsewhere, or
whether it was the object of a deliberate attadke Tommission notes that the electricity
infrastructure servicing the civilian populationnstitutes a civilian object, which is
protected from attack unless it makes an effeatimstribution to military action, and its
destruction offers a definite military advantdgéhese objects are also protected by the
customary law rule prohibiting parties to a conffiom attacking, destroying or rendering
useless objects indispensable to the survivaletitilian populatiorf. Deliberate targeting
targeting of such objects would be in violationtiis prohibition® The commission notes
that the MAG referred the power plant incident 8fily 2014 to the IDF’s Fact-Finding
Assessment Mission and its findings have been geavio the MAG. According to official
Israeli sources, the “MAG’s decision whether to erdhe opening of a criminal
investigation into this incident is still pending.”

455, If the strike against the power plant was damial, as Israel claims, there remain
nonetheless questions as to whether all approppi@eautions were taken by the IDF to

Israel, Ministry of Foreign AffairsIDF Conduct During the 2014 Gaza Conflipt 28.
http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza20P4ges/2014-Gaza-Conflict-Factual-and-Legal-
Aspects.aspx, accessed on 30 May 2015

Jerusalem Post, Deputy defence minister demarai Isut off fuel, electricity supply to Gaza, 9yJu
2014. At http://www.jpost.com/breaking-news/depdgfense-minister-demands-israel-cut-off-fuel-
electricity-supply-to-gaza-362035; see also: M&amneral Giora Eiland, the former head of Israel's
National Security Council on 5 August 2014. At hiipww.ynetnews.com/articles/0,7340,L-
4554583,00.html

OCHA: The Humanitarian impact of Gaza’s Electriatyd Fuel Crisis, March 2012. At
http://www.ochaopt.org/documents/ocha_opt_eledtyri¢actsheet_march_2012_english.pdf.
B'Tselem, Operation Cast Lead, 1 January 2011 arfsep8ember 2014, at
http://www.btselem.org/gaza_strip/castlead_openatiblDH report, p. 50.

A list of categories of military objective propakky the ICRC only included plants producing
electricity mainly for military consumption. Listted in, ICTY, Final Report to the Prosecutor by the
Committee Established to Review the NATO Bombing Cagip&igainst the Federal Republic of
Yugoslavia, 2000, para. 39. Available at http://wiety.org/sid/10052#lllwork.

ICRC, Customary International Humanitarian law databasées 7 and 8. See also article 51(2)
Additional Protocol |

ICRC, Customary International Humanitarian law databasde 54.

The prohibition contained in IHL treaty law (até&4(2) of Additional Protocol I, and article 18 o
Additional Protocol Il) requires that the attackfbethe specific purpose of denying them their
sustenance value. However, most State practiceragirds to this rule does not seem to require this
purpose. See: ICRGustomary International Humanitarian Law, Volumdliles p. 190.

Israel, Ministry of Foreign AffairdDF Conduct During the 2014 Gaza Conflipt 29.
http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza20P4ges/2014-Gaza-Conflict-Factual-and-Legal-
Aspects.aspx, accessed on 30 May 2015
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avoid damage to a civilian object. The IDF’s latesstsion of events concerning the 29 July
incident says that it targeted several individwaleged to be transporting weapons in the
vicinity of the plant. If that is the case, the @®of means needs to be examined, namely
whether tank shells were the most appropriate antioonand whether other types of
ordnance, presenting fewer risks of incidental dg@maould have been used instead. In
addition, the fact that the power plant had beemcktseveral times in the preceding days
should have led the IDF to issue stringent ordensnits operating near the power plant to
exercise restraint, given the importance of thatplar the civilian population in Gaza. The
IDF therefore appears not to have complied with atdigation to take all feasible
precautions to avoid or at least to minimize inotdé damage to civilian objects in the
attack of 29 July that struck the power plant.

Ambulances

456. “I hope you can help achieve justice for my cadjae; | hope that you can persuade
the Israelis to let us do our job without gettimgd at.” Ambulance driver

"The International Committee of the Red Cross (ICR@nly condemns this extremely
alarming series of attacks against humanitarian kews, ambulances, and hospitals. These
are serious violations of the law of war. An imnagelistop must be put to thef."

457. Three incidents that occurred during the gdoaperations in Shuja’iya, in Rafah
and in Shuja’iya market are detailed above (seetehaV/.A.3. on ground operations).
According to witnesses, a military medical aid atabaoe was directly hit twice while
attempting to provide first aid to victims in Shiya, resulting in two people being killed,
one of them a rescue worker, and two injurBein days later, in Shuja’iya market, in a
context of intense fire, a shell struck the groglase to three ambulances in the proximity
of a house that had been attacked. As a resutieokhelling, a paramedic and 22 other
people were killed. In Rafah, on 1 August, eighogle burned to death in an ambulance
that was hit.

458. In addition, the commission examined an intidbat took place on 25 July, after
11 p.m., in Al Qarara village, Khan Younis. Two eymesses and one witness told the
commission that Mohamed Al Abdallah, an ambulandeed aged 26, came under fire
while evacuating an injured persbrccording to the witnesses, when the ambulance
arrived at the location, the IDF instructed thewcte exit the vehicle and continue on foot.
Mohamed Al Abdallah and one of two volunteers gatt@f the ambulance and approached
the patient with a flashlight on, as directed. Tl walked about twelve metres when
they came under fire and Mohamed Al Abdallah wasirithe chest and thigh. Two
ambulance teams that arrived a little later to westheir wounded colleague also came
under fire, despite earlier ICRC information thia¢ iDF had approved their entry to the
area’ A third team was finally allowed to take Al Abtith to Nasser hospital in Khan
Younis, where he died shortly upon arrivalhe ambulances’ movements were at all times
coordinated with the IDF through the ICR@ccording to the witnesses, all ambulances

W117.

ICRC, Gaza and West Bank: Reaching out to all victimilst growing crisis, 27 July 2014. At:
https://www.icrc.org/eng/resources/documents/upgdafel/07-27-gaza-west-bank-israel-civilians-
and-humanitarian-workers.htm.

% w083, W101, W087.

IS

W083.

W083, W087, W101. See also WHO situation repord@. At
http://www.emro.who.int/images/stories/palestineldoents/WHO_Sitrep_on_Gaza__ 5 -
_July_28.pdf?ua=1

WO083.
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were marked with the Palestinian Red Crescent §o(RRCS)’'s emblem, and Mohamed
Al Abdallah and his colleagues were wearing unifstrithe MAG has ordered a criminal
investigation into this caethe outcome of which is pendifg.

459. The commission further interviewed severahesses to an incident that occurred
on 25 July, at around 4.15 p.m., when a missileeappto have hit the back of a PRCS
ambulance during a rescue operation in Beit Hand\s.a result, Aaed Al Borei, an
ambulance volunteer aged 29, was killed and tweratbscuers inside the ambulance were
injured? When another ambulance team was dispatched tondsp missile hit the rear
part of this vehicle, which caught fire. The an#@mde had its siren and flashing red light
on and, at the time of the strike, the street wesetted. The two survivors told the
commission that the missile hit the vehicle witltlsdorce that it felt as if the “explosion
was inside the ambulanceThey saw Aaed’s body torn apart on the grofifithe back of
the ambulance was completely destroyeBuring an additional rescue operation, another
ambulance apparently came under fire, woundingdifieer. Aaed’s burned body could
only be retrieved the following dd&yOn 7 December, the MAG announced that it had
ordered a criminal investigation into the incidént.

460. In addition, in a number of instances, amiadanare reported to have been
prevented from evacuating the wounded from arearevthe IDF was operating (in Beit
Hanoun, Khuza'a, Qarara, Shujai'ya and Beit Lahiyacording to the Palestinian Human
Rights Coalition, 407 Palestinians died as a resfulielays in the delivery of medical &id.
Some of these incidents, which occurred in Khuzae discussed above. On several
occasions, the authorization for ambulances to sacedées of military operations where
civilians were injured was delayed for days. Thenoussion received heart-breaking
testimony and reports of people who saw their eguchildren and family members die
because ambulances arrived too late, sometimes boudlays after the attacks.

461. The commission notes the IDF’s general allegathat Palestinian armed groups
used ambulances to transport fighters, i.e. foitamyl purposes. As no specific information
was received in this regard, the commission is lentbverify this claim. In relation to the
incidents highlighted above, the commission did fired any information, or receive any
allegations indicating that the ambulances involwede used for a purpose other than their
humanitarian function. Given the pivotal importardeambulances and medical personnel
in areas with a civilian presence where intensdlisgetakes place, reports of repeated
strikes on ambulances that came to the rescuguwtthstaff are of particular concern, as
they suggest that the ambulances and personnehavaybeen specifically targeted.

© 0w N o O
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WO083, w087, W101.

IDF MAG Corps Website, Decisions of the IDF MilyaAdvocate General regarding Exceptional
Incidents during Operation 'Protective Edge' — Updio. 3, 07 December 2014; at:
http://www.law.idf.il/163-6958-en/Patzar.aspx?pb3

COl interviewed two Palestinian Red Crescent So¢RRCS) ambulance workers, W087, W101,
who went to Erez crossing to testify before Israslestigators.

Name and age in PRCS update report at http://wwespaercs.org/reports/14-07-27-10-46-
05English%200ps%20update%209%20-%2027%20July.pdf

According W180, W181.

W180, W181.

Submission 5.

W180, W181.

IDF MAG Corps Website, Decisions of the IDF MilyaAdvocate General regarding Exceptional
Incidents during Operation 'Protective Edge' — Updio. 3, 07 December 2014; at:
http://www.law.idf.il/163-6958-en/Patzar.aspx?pb3.

Al-Hag: Divide and conquer. A legal analysis afilsl’'s 2014 military offensive against the Gaza
Strip. 2015, p. 50.
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462. The commission observed that the 2014 hastilitesulted in damage to 16
ambulance$,the death of 23 health personnel (16 of whom vegreluty), and injury to
least 83 At least 24 strikesinvolving ambulances and medical personnel wepented.
The “Medical Aid for Palestinians” organization cefed the loss of 30 ambulances
following attack8. Many, if not most, of the reported strikes on afahces that resulted in
in casualties, and in some cases, deaths appéaréooccurred without there having been
any obvious threat or military activity in the aréairthermore, ambulances were marked
with emblems, health workers wore uniforms, andIié had been notified repeatedly of
their movements. In some incidents (Beit Hanoun léhdn Younis on 25 July and Rafah
on 1 August), medical personnel and ambulancesaappehave been hit by direct and
targeted fire, while in other cases they were Jikegictims of indiscriminate shelling
occurring in the area at the time.

463. The commission notes that the MAG has orderneinal investigations into two of
the cases discussed above and recommends that Al iMestigations pay particular
attention to allegations relating to health persbamd ambulances.

464. Ambulances and medical personnel enjoy spemiatection under international
humanitarian law. They are to be protected frorackttunder all circumstances. They only
lose this protection if they are used outside efrthumanitarian function to commit acts
harmful to the enemySome of the incidents above constitute a violakiprthe IDF of the
prohibition of attacks on medical transports andliced personnel, and may amount to war
crimes, in particular, if the vehicles or personatthcked used the distinctive emblems of
the Geneva Conventiofis.

465. In addition, the many reported incidents imrg the blocking or delaying of
ambulances raise serious concern as to the coropliay the IDF with their obligation to
respect medical transport. This obligation is imited to the prohibition against attacking
such vehicles themselves, but also includes thigiahin to refrain from interfering with
their rescue work. As stated in the ICRC Commentaryarticle 21 of Geneva Convention
IV, “The enemy should avoid interfering with thebyt that is not enough; he must also
allow them to carry out their work.” Preventingdelaying ambulances may also constitute
a violation of the obligation to collect and caoe the wounded and sick as provided by
Common article 3 of the Geneva Conventions andotkscription that the wounded shall
receive to the fullest extent practicable and wlith least possible delay, the medical care
and attention required by their conditibelaying medical care may also amount to a
violation of the right to health and if it is confied that denial of access or delays to
ambulances contributed to the death of sick andnded persons, of the right to life.

OCHA, Gaza Initial Rapid Assessment Report, 27 AugQst.

World Health Organization, Report of a field asseast of health conditions in the occupied
Palestinian Territory (oPt), 22 March to 1 AprillB) See also OCHA, Gaza Initial Rapid Assessment
Report, 27 August 2014.

Al Haq: Divide and conquer. A legal analysis abk's 2014 military offensive against the Gaza
Strip. 2015, p. 50

Assessment mission of MAP/IDEALS medical team stBHarusalem and Gaza. 9-14 August 2014,
p. 11s

Geneva Convention IV articles 20-21, AdditionaltBoml | articles 15 and 21, Additional Protocol Il,
articles 9 and 11. See also, ICRTlistomary International Law Databagswles 25 and 29.

Article 8 Rome Statute of the ICC.

Article 10 Additional Protocol I. See also artgl&6 Geneva Convention IV and articles 7 and 8
Additional Protocol II.
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5.

Impact on the population in Gaza of the condumf Palestinian armed groups

466. The commission of inquiry also examined thedemt of Palestinian armed groups
in a densely populated environment and what mesasifrany, were undertaken by the
authorities in Gaza to protect civilians from thfeets of attacks conducted by the IDF.

467. In this context the commission notes the esttenallegations made by Israel, in
some cases in great detailhe commission regrets that it was unable to yetliese
individual allegations owing to Israel's denyingetkommission access to Gaza, and to
Palestinian witnesses’ fear of reprisals by armembgs and the local authorities if they
provided information, in particular when doing sonotely.

468. These obstacles to obtaining first-hand infdfom were compounded by the
difficulties Palestinian human rights organisatioiage in documenting violations by
Palestinian armed groups. As stated by Amnestyrat®nal:

“Palestinian human rights organizations faced hudjfficulties documenting violations
during the hostilities in Gaza, including cases mhtheir researchers were killed or came
under fire. Publishing information on violations Bylestinian armed groups can also be
risky for local NGQ's, particularly during periodsf intense fighting and bombardment by
Israel; human rights organizations and individu&hf§ members have been threatened or
attacked by Palestinian armed groups in the pést.”

469. Despite these drawbacks, the commission wkestabidentify certain patterns of
behaviour of Palestinian armed groups which mayehbad a negative impact on the
protection of the civilian population and of cigiti objects in Gaza.

Conducting military operations from within or ngadensely populated areas

470. The commission examined various sources oftimdtion related to the conduct of
Palestinian armed groups in populated areas of ,Gadading the stockpiling of weapons
and the firing of rockets, mortars and other weapfvom very densely built up areas of
Gaza city.

471. Several reports by foreign journalists indicathat rockets were repeatedly fired
from downtown Gaza. In a France24 video of'3duly it is possible to see and hear the
launch of a rocket in close proximity to the jodrsiawhile he was broadcasting lifeA
follow-up news report by France24 indicated that tbcket launcher was located only 50
meters away from a hotel in which journalists wstaying and 100 meters from a UN
building? In another incident, a NDTV foreign press crewnfild men who appear to be
preparing a rocket launcher in an area reportegifsoended by apartment buildings, and
they recorded the launch of a rocket the followimgrning®> According to Amnesty
International, in one incident a home in the ald¢aa neighbourhood was hit by an IDF

5

See for example: Israel, Ministry of Foreign AflaHamas’ Violations of the Law
http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza20P4hes/2014-Gaza-Conflict-Factual-and-Legal-
Aspects.aspx.

Amnesty InternationalJnlawful and deadly: Rocket and Mortar Attacks byeBanian Armed
Groups during the 2014 Gazal/lsrael Conflistarch 2015, p.41

Rocket fire caught live as France 24 corresponggurts from Gaza Strip, 49 seconds into
https://www.youtube.com/watch?v=EaqWqgjb4w6s
http://www.france24.com/en/20140805-exclusive-vitmas-rocket-launching-pad-near-gaza-
homes-un-building/
http://www.ndtv.com/world-news/ndtv-exclusive-hdw@mas-assembles-and-fires-rockets-641680
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strike immediately after two rockets had been fibgdPalestinian armed groups from the
vicinity of the housé.

472. Palestinian armed groups are alleged to hesguéntly placed command and
control centres and firing positions in residentiaildings, and to have stockpiled weapons,
placed booby-traps and located tunnel entranceprima facie civilian buildings. In
particular, the commission notes the IDF asseftaind an Al-Qassam Brigades manual on
urban warfare, which is said to explain the advg@taf conducting military operations in
populated areas and allegedly provides instructionsow to hide weapons in buildings. In
a letter to Hamas, the commission requested infooma&n the existence of such a manual
and whether a copy could be made available to ¢tinendssion. The commission did not
receive a response. The IDF only presented a féecteel pages of the manual on their
website? The commission was not able independently to yetié content of this manual
or specific incidents.

473. International humanitarian law prescribes tiaties to the conflict should take all
feasible precautions to protect the civilian pofpiata and civilian objects under their
control from the effects of attacks and to the mmaxn extent feasible avoid locating
military objectives within or near densely poputhtzeas. The commission notes that this
obligation is not absolute and that even if thene @reas that are not residential, Gaza’s
small size and its population density makes itipalarly difficult for armed groups always
to comply with these requirements. The ICRC Comurgnbn Additional Protocol | notes
that several delegations of the Diplomatic Confeeercommented that for densely
populated countries, the requirement to avoid lngamilitary objectives within densely
populated areas would be difficult to apply.

474. Pnina Sharvit-Baruch, a researcher at th@utesfor National Security Studies, and
former Head of the International Law Departmenttaf IDF Military Advocate General,
explained in a conference at the University of Baif

“In a scenario like the Gaza Strip you cannot expeetother side or demand the other
side to act only from empty areas, to go out otfal populated areas, fire only from there
or from the beach area when no people are thetg,nbt something that is expected.
Therefore to say that the fact that they are opegatrom populated areas, in itself is a war
crime or is in breach of the law of armed conflist,not a plausible argument|....] The

point is the fact that in this densely populate@aathe focus was on acting from places
where the maximum civilians would be harmed. Nsit from a populated area, but from a
school, from a hospital, from a mosque when peapdethere, or telling people not to

1

w

Amnesty InternationalJnlawful and deadly: Rocket and Mortar Attacks byeBanian Armed
Groups during the 2014 Gaza/lsrael Conflistarch 2015, p.41

Israel, Ministry of Foreign Affairg{lamas’ Violations of the Lawpp.17, 40 -41 and 46-47.
http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza20P4fes/2014-Gaza-Conflict-Factual-and-Legal-
Aspects.aspx, accessed on 30 May 2015. See alsoCmflict Task Force commissioned by the
Jewish Institute for National Security Affairs (BNX), 2014 Gaza War Assessment: The New Face of
Conflict, Report of March 2015, p. 20

These customary rules (see ICER@2tabase on Customary international humanitariaw,|Rules 22
and 23) are reflected in article 58 of Additionab®®col I. Article 13 of Additional Protocol Il
expresses the principle that the “civilian popwatshall enjoy general protection against the dienge
arising from military operations.”

ICRC,Commentary on the Additional Protocols of 8 June7l@ara. 2256
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leave or not enabling people to leave, there isgilseof it [....]that is the challenge thate
had to face.™

475. As mentioned by Ms. Sharvit-Baruch, in a numdfeinstances, Palestinian armed
groups appear to have conducted military operatiitisin or in close proximity to sites
benefiting from special protection under internatibhumanitarian law, such as hospitals,
shelters and places dedicated to religion and ¢idncaThe United Nations Board of
Inquiry into specific incidents that occurred irtBaza Strip between 8 July and 26 August
2014 found that in some cases Palestinian armeagpgroonducted military operations in
the vicinity of UNRWA schools. In one case, it mbtilitary activity by both Palestinian
armed groups and the IDF in the vicinity of Beitidan Elementary Co-educational “A”
and “B” school, which was being used as an UNRWaigleated emergency shelfein

the case of the Jabaliya Elementary “C” and AyyalBpys School, an area adjacent to the
school was reportedly used by Palestinian armedpgrdo fire projectile$.In the case of
the Nuseirat Preparatory School Co-educational SBhool, the “presence of weapons and
other evidence” indicates that Palestinian armexigs may have fired 120 mm mortars
from the premises of the schddh another case, media reports quoted the Gretto@x
Archbishop in Gaza as stating that the church camg@pin which approximately 2,000
civilians took refuge, was used by Palestinian argmups to fire rockefs.

476. Official Israeli sources also made allegatiofisspecific incidents during which
projectiles were fired from within or in the immatt vicinity of schools and mosques
addition, allegations were made to the effect thath locations were used to stockpile
weapons and that tunnels led into or near thesgitots®

477. Medical facilities were also alleged to haeem used by Palestinian armed groups
to carry out military activities. The Israeli gomenent’s documentation details eight cases
of projectiles being fired from the immediate vigynof or from within the premises of
medical facilities’ In one case, it is alleged that a booby trap dfirdc exploded, resulting

Pnina Sharvit-Baruch, speaking at the Conferefibe:lsraeli Democracy in War: Is the ‘Edge’
Protected?First Session: Legality of Military Activities durgy Operation “Protective Edge”
According to International Law, 5 November 2014d& recording available at:
https://www.youtube.com/watch?v=Rqz3nQhoOIlY &list=RBZ CcA-
Vap2SqfEEUBBsWOLPWs6W90M&index=1, minute 55:20. Agsed on 30 May 2015.

ICRC, Database on Customary international humanitariaw,|Rules 28, 29, 35 and 38
S/2015/286, United Nations Secretary-Gen&ammary by the Secretary-General of the report of
the United Nations Headquarters Board of Inquiryolertain incidents that occurred in the Gaza
Strip between 8 July 2014 and 26 August 2@ka. 35

Ibid, para. 65

Ibid, paras 80 to 82.

CBN News,Gaza Bishop: Hamas Used Church to AReckets. Avaialble at:
http://www.cbn.com/cbnnews/insideisrael/2014/aulgagta-bishop-hamas-used-church-to-fire-
rockets-/

Israel, Ministry of Foreign Affairgilamas’ Violations of the Lavpp. 29-38.
http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza20P4ges/2014-Gaza-Conflict-Factual-and-Legal-
Aspects.aspx. Accessed 30 May 2015

Israel, Ministry of Foreign Affairdilamas’ Violations of the Lavwpp.20-25, 29-32 and 35-38.
http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza20P4fes/2014-Gaza-Conflict-Factual-and-Legal-
Aspects.aspx. Accessed 30 May 2015

Israel, Ministry of Foreign Affairdilamas’ Violations of the Lavpp. 22-23. Available at
http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza20P4ges/2014-Gaza-Conflict-Factual-and-Legal-
Aspects.aspx, accessed on 30 May 2015
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in the death of three soldiers and injury to'1Zhe commission was not able to
independently verify these specific allegations.e Tdommission also notes the claims
concerning the apparent extensive use of Al-Wafphal and its surroundings to conduct
military operationg. All relevant witnesses interviewed by the comnussiincluding
medical staff, rejected the allegation that thepitakwas being used for military purposes
before its evacuation. However, the commission aaarclude the possibility that military
activity took place within or around the hospitalléwing its evacuation on 17 July 2014.
Furthermore, several allegatidnawere made concerning the alleged use by Palestinia
armed groups of ambulances to conduct military afens. However, only one specific
allegation was provided in the documentation abétldrom Israel and this lacked a date or
location for the incident. The commission has received no additional allegati
concerning the improper use of ambulances.

478. Given the number of cases in which Palestialaned groups are alleged to have
carried out military operations within or in thermadiate vicinity of civilian objects and
specifically protected objects, it does not app#at this behaviour was simply a
consequence of the normal course of military opamat Therefore the obligation to avoid
to the maximum extent possible locating militaryemives within densely populated areas
was not always complied with.

479. Regarding the specific incidents, while thenoassion cannot determine the factual
circumstances of each alleged incident, if it iafodoned that in using the aforementioned
locations to conduct military operations, armedup® did so with the intent to use the
presence of civilians or persohers de combaih locations such as shelters or hospitals to
prevent their military assets from being attackihis would constitute a violation of the
customary law prohibition to use human shieldsleotéd in article 51(7) of Additional
Protocol I. Should this intent be proven, this asctdvould amount to a war crinie.

480. In addition, with regard to the alleged usemefdical facilities and ambulances for
military purposes, if the buildings or ambulancesebany distinctive emblem of the
Geneva Conventions, such as the Red Crescentythill amount to an improper use of a
distinctive emblem and may, depending on the cistances, amount to a war crifthe.
Article 7 of Protocol Il to the Convention prohiibig Certain Conventional Weapohs,
which reflects customary international I&yrohibits attaching or associating a booby-trap
with an object entitled to special protection. Téfere the booby-trapping of a medical
clinic would constitute a violation of internatidraumanitarian law.

Measures to facilitate the removal of the civiligropulation from the vicinity of military
objectives

481. During the hostilities the authorities in Gaadopted some measures to assist
civilians fleeing the areas most affected by thetitibes, such as setting up shelters for

1

Israel, Ministry of Foreign Affairdflamas’ Violations of the Lavpp. 47-48. Available at
http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza20P4fes/2014-Gaza-Conflict-Factual-and-Legal-
Aspects.aspx, accessed on 30 May 2015.

Ibid, pp.20-21

Ibid, p. 20, see also: https://www.idfblog.comfp®014/07/28/hamas-uses-hospitals-ambulances-
military-purposes/

4 \bid, p. 22.
5 Article 8 Rome Statute of the ICC

6

Article 8(2)(b)(vii). In certain circumstances ttleath or serious injury would have to result fram
treacherous act linked to the improper use of thielem in order to amount to a war crime.
Protocol Il to the 1980 CCW Convention as amended blay 1996

ICRC, Database on Customary international humanitariaw,|Rule 80.
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internally displaced personsThe authorities in Gaza also informed the commisshat a
policy of evacuation was implemented in Beit Hano&huja'iya and Khuza'a when
tensions mounted in those areas, and that more 486D evacuation missions were
conducted by the Palestinian civil defence.

482. However, the commission is concerned thabéndays prior to the start of the IDF
ground operations, different representatives ofathorities in Gaza made several public
declarations requesting Gaza residents not to hbedwarnings issued by the IDF
instructing residents of different neighbourhoodd towns to evacuate. For instance on 16
July, Hamas spokesperson Mushir al-Masri statedlg$tinian civilians are standing up to
the enemy with their steadfastness, resiliencebatief that Allah will reward them, [...]
Rest assured, stay put at home as you've always, d@tinnot respond to rumours and this
psychological war being waged by the Zionist eneitiy. their desperate and wretched
attempt to fragment the Palestinian domestic frotMe are sure of our people’s
steadfastness.'On 13 July 2014, a journalist from Al Agsa TV refeal that “..the interior
ministry also urged citizens not to obey the Octigpé warnings contained in leaflets
calling on people of the Gaza border area to evacteeir homes. The interior ministry
called upon people to ignore these warnings anstap put.* On 15 July 2014, Mo'een
Abu Okal, head of the popular committee for refiggaalled upon citizens who had taken
refuge at UNRWA premises to return home. He stibdisat “the resistance” continues to
confront and foil any incursion attemt&Vhile the commission cannot conclude that in
making these declarations the authorities in Gahthe specific intent to use the presence
of civilians to protect Palestinian armed groupsnfrattack, the declarations are a clear
indication that the authorities in Gaza did notetall the necessary precautions to protect
the civilian population under its control as reqdiby international humanitarian law.

483. In one case of the bombing of a residentidtimg examined by the commission,

information gathered indicates that following a@fie warning by the IDF that the house

was to be targeted, several people went to the abdlie house in order to “protect” the

house. Should they have been directed to do sodiphars of Palestinian armed groups,
this would amount to the use of the presence ofiaisg in an attempt to shield a military

objective from attack, in violation of the customdaw prohibition to use human shields.

With regard to this incident, the commission istulised by the reported call by the

spokesperson of Hamas to the people in Gaza ta @depractice of shielding their homes

from attack by going up on their roofs. Althougle ttall is directed to residents of Gaza, it
can be seen and understood as an encouragemealesbitan armed groups to use human
shields.

Rockets landing short

484. Rockets fired by Palestinian armed groups éwesal cases appear to have
malfunctioned or were fired carelessly and fellrshim some cases in densely populated
areas of Gaza, causing deaths and injuries.

For example the OCHA on 13 August, mentions thetertce of 27 government shelters hosting
close to 30,000 internally displaced persoGsiza Emergency Situation report 13 August 2@12.
Available at http://www.ochaopt.org/documents/odyat_sitrep_13_08_2014.pdf
https://www.youtube.com/watch?v=ks_nlgjfPWM
http://mfa.gov.il/MFA/ForeignPolicy/Issues/Pagsesdel-protection-and-Hamas-exploitation-of-
civilians-in-Operation-Protective-Edge-July-2014xas

Al Resala Press. Abu Okal: We call upon UNRWA retgy® return home, 15 July 2014 at:
http://alresalah.ps/ar/post/97514f-J< se- seaim ia¥-1 5 > V153 yall-agd Ll

Article 58, Additional Protocol I. ICRMatabase on Customary international humanitarian law,
Rule 22.
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485. For instance, according to OHCHR, on 20 J@§4at 10 p.m., six civilians in
locations north of the main cemetery in Al-Falujaighbourhood of Jabalia sustained
injuries when a rocket fired by Palestinian armeaugs fell short and landed on a house
north of the cemetery.

486. In another incident, which occurred in themfbon of 28 July on the first day of the
Eid holiday, an explosive hit Swaidi street nextaochildren’s swing in the Al-Shati
refugee camp in northern Gaza. Eleven childrenwden 5 and 14 years old, and two
adults were killed and up to 45 people were injusaime seriously and many of them
children? According to witnesses it was the Eid holiday artemporary ceasefire had been
declared so parents were outside in the streebredleg with their children. The street was
also more crowded than usual because many peogfadeéd during the conflict had
moved to the Al-Shati camp seeking safeBetween 4 and 5 p.m. an explosive landed on
the street between a food store and the childr®misg where children were playing. The
single explosion spread a large amount of shragerelss the area. Three eyewitnesses told
the commission that the explosion threw childrésgsies around and tore them to pietes.

487. The MAG announced on 7 December 2014 thaivfitlg a thorough review of the
incident by the Fact-Finding Assessments MecharflSRAM), “...such a strike by IDF
forces could not be identified. However, Israadshinical systems recorded in real-time the
path of a salvo of missiles fired from within theaZa Strip, seemingly by Hamas or
Palestinian Islamic Jihad, which landed in the roalidclinics and in the Shati Refugee
Camp at the time of the alleged incident. Hamas publicly denied this allegation and the
Chief of Police in Gaza told the commission tha Homb disposal team that went to the
Al-Shati playground found that the remnants ofweapons were Israéli.

488. The commission received information from NG@/o conducted field research
and a UN source who collected information indiogtihat the explosion had been caused
by a misfired Palestinian rocketOne of them inspected the site after the attaak an
concluded that the impact of the explosion on tteeiigd could not have been caused by an
Israeli missile or artillery shell; the NGO alsadicated that eyewitnesses had reported
seeing a rescue team go to the place just aftaatthek, whose members did not collect the
wounded but cleared and collected the remnantshef weaponé. In addition, two
journalists who spoke to the commission also suggdethe attacks had been caused by
Palestinian rockets misfiring. One of them said tHamas members had gone to the site
immediately after the events and cleared away #iarisl The other said he had been
prevented by local authorities from going to the sif the attack.

1

A/HRC/28/80 Add. 1, para. 69

WO098, W084. See also Amnesty Internatiohadlawful and deadly: Rocket and Mortar Attacks by
Palestinian Armed Groups during the 2014 Gaza/ls@anflict, March 2015, p.47.

W098, W085, W084.

WO098, W085, W084. Also open sources’ reports.
http://english.palinfo.com/site/pages/details.afprfid=63279. http://rt.com/news/176216-children-
gaza-israel-strike/

5 http://www.mag.idf.il/261-6958-en/Patzar.aspx,essed 30 May 2015

8

http://www.aljazeera.com/news/middleeast/2014/6atds-as-israel-resumes-gaza-strikes-
20147281452469626.html. http://maannews.net/ergyBetails.aspx?ID=716699\.
https://news.vice.com/article/israel-denies-respility-for-gaza-attack-that-killed-9-children.
Interview of the commission with the Chief of PolineGaza, Mr. Al Batsh.

Confidential submission. Amnesty Internationahlawful and deadly: Rocket and Mortar Attacks by
Palestinian Armed Groups during the 2014 Gaza/ls@anflict, March 2015, pp 51-52.

Confidential submission.
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489. The commission found there was credible in&diom pointing to the conclusion

that a misfired Palestinian rocket was the soufdlis explosion. Given the gravity of the
case, in which 13 children were killed in a placevwaded with civilians, and the allegations
that local authorities may have attempted to hiddence of the cause of the incident, all
relevant Palestinian authorities should conduch@dugh investigation of the case to
determine the origin and circumstances of the kttac

Executions of suspected “collaborators’

490. “There were corpses on top of each other in alpmfoblood.[...] There was no
respect for the body*”

491 “Life has become impossible for the family duehte rejection by society and the
stigma 2

492. Executions of individuals suspected of “cadiaing” with Israel’s intelligence
services are not uncommon in Gaza. Since 2007 ugmes, sometimes without trial, have
been used to punish alleged “collaborators”. Wrene&010 and 2013 the local authorities
in Gaza launched two major amnesty campaigns tsupde potential “collaborators” to
give up this “cooperation”, the 2014 hostilitiesrevanarked by an upsurge in extrajudicial
executions of individuals alleged to have spied Ifyael. Most of the executions were
public. The fact that the majority of the victimachbeen arrested and detained before the
conflict prompts concerns that they were executedrder to increase pressure on Gaza’s
population, with a view to preventing others fropyisg.

493. The commission conducted ten interviews wititnegses and examined other
relevant materials, including official documenterfr the State of Palestine, NGO reports,
lists with names of victims, twitter statementsRalestinian armed groups, and news items.
Gathering reliable information on these executiaas particularly challenging as family
members of the victims and other persons with kedggé about the trials and executions
generally were reluctant to give testimony.

494. Based on its research, the commission doc@tentmmary executions of at least
21 persons, including one womanpmmitted between 5 and 22 August 2014 in Gazg Cit
City, allegedly for being collaborators for Isrddtive summary executions occurred on 5
August, one on 11 August, and at least 15 on 22u81g he people executed on 5 August,
and at least 11 persons executed on 22 August, takem from Al-Katiba prison where
they had been held in the custody of the localarittes in Gaza and shot by firing squad.
Of these 16 executions, 8 persons had trials oggaimd 2 had received prison sentences
after conviction. The other 6 individuals had cbafjied death sentences imposed under the
PLO Rgvolutionary Penal Code of 1979 and were wngitior the decisions on their
appeals.

A W N P

WO005

W022

W202

This figure on extrajudicial executions is lowean the one reported by HRW (25 persons)
http://tinyurl.com/qdh2rwy and the figure communeghby Amnesty international (23 persons). The
commission’s figures are based on confirmed listsames that were furnished by various sources in
Gaza. (Testimony W202).

See also: Amnesty International: Strangling nebiay 2015; at:
https://www.amnesty.org/en/documents/mde21/164 5201

WO024, W005, W022 and W023; see also: Amnesty mattewnal: Strangling necks. May 2015; at:
https://www.amnesty.org/en/documents/mde21/164 201,
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495. On 7 August, Al Qassam Brigades, the armechcbraof Hamas, claimed
responsibility for the 5 August executions, decigrihat the persons executed were “found
guilty of giving information on the whereabouts fifhters and civilian houses”. On 22
August, Al Qassam Brigades announced the execofidd persons in the mornihgnd 7
after the Friday prayers at Al Omari mosgue

496. The 22 August executions occurred a day #ftee Al Qassam commanders were
kiled by the IDF in Rafah and were followed by the announcement of a sicuri
campaign against “collaborators” dubbed “Operasorangling Necks®.In the morning of
of 22 August, 11 Al Katiba detainees were execudatbide the abandoned Al Jawazat
police statiof and Hamas reportedly warned that “the same purshwould soon be
imposed on others”.On the same morning, masked men reportedly readamas
statement outside Al Omari mosque announcing tbeaersl “collaborators” had been
sentenced to deathAs worshippers were leaving the mosque, at leaspersons were
executed in front of them by masked nien.

497. Several of the commission’s interlocutors nogretd that some of the above alleged
“collaborators” were ill-treated and tortured whitedetention or under custody, including
by beatings. Others have documented abduction @enate perpetrated by Hamas during
the 2014 hostilitie¥. Although the commission was unable to verify thedlegations, it
recalls that torture and ill-treatment are prol@fitunder international law and require
prompt and impartial investigations. It also appédhat some of the executions and cases of
ill-treatment were directed against persons who lhdd with Fatah and the Palestinian
authorities’ security forces and may have beenafatsvenge.

498. Representatives of the local authorities ireaG#old the commission that the
executions were carried out by self-organized Falas factions operating in secrecy,
without instructions from the authoritiésThey informed the commission that the local
authorities had purportedly created a body to itigate allegations of extrajudicial
killings. The Ministry of Interior of the State dPalestine said that “The Palestinian
President and Government have frequently conderthreedrbitrary executions carried out

o A~ W N
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News reports. http://tinyurl.com/psv72phitp://www.ahdath.info/?p=11335,
http://tinyurl.com/ms2z7Ikhttp://tinyurl.com/ots3rqd
https://twitter.com/qassam_arabicl/status/50272361527168
https://twitter.com/kmmt727/status/5027736667 2832

Sama news. 2 January 2015. At http://samanewsactndex.php?act=post&id=223695

Al Majd, undated. At http://www.almajd.ps/?ac=slumtail&did=5898

Amnesty International: Gaza: Hamas must end sumeacutions as ‘informers’ face firing squad.
22 August 2014, at: https://www.amnesty.org/enziasi/inews/2014/08/hamas-must-end-summary-
executions-informers-face-firing-squad/

Amnesty International: Gaza: Hamas must end sumeyacutions as ‘informers’ face firing squad.
22 August 2014, at: https://www.amnesty.org/eivkes/news/2014/08/hamas-must-end-summary-
executions-informers-face-firing-squad/ ; BBC: Gazantds says 18 suspected informants executed.
22 August 2014. At http://www.bbc.com/news/worlddalie-east-28896346

Amnesty International: Strangling necks. May 204519; at:
https://www.amnesty.org/en/documents/mde21/164 5201

Amnesty International: Strangling necks. May 204.519; at:
https://www.amnesty.org/en/documents/mde21/164 F201

Amnesty International: Strangling necks. May 201.528-33; at:
https://www.amnesty.org/en/documents/mde21/164 5201

WO069 and W265; note also Abbas’s statement quotedimnesty International; Amnesty
International: Gaza: Hamas must end summary exewuts ‘informers’ face firing squad. 22 August
2014, FN 20; at: https://www.amnesty.org/en/artitiews/2014/08/hamas-must-end-summary-
executions-informers-face-firing-squad/
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during the attack against the Gaza Strip, desailem as illegal. The Government of
National Consensus, formed just days before theclattdid not have a presence on the
ground in the Gaza strip effective enough to endblgudicial organs to investigate such
acts. The Palestinian Public Prosecutor’s Office $til not been able to exercise its legal
jurisdiction by investigating and prosecuting therpetrators of those actions.The
commission learned that a draft law to strengthelicjal and procedural safeguards for the
prosecution of alleged “collaborators” and pave ey for the abolition of the death
penalty has been put forward by the State of HakStGovernment authorities have
pledged to investigate 25 cases of summary exewutioat were brought to its attention
once it recovers control over the Gaza strip.

499. The summary executions had devastating corsega that extend well beyond the
acts themselves. Since they are widely perceivedvadence of the victims’ guilt, the
stigma that accompanies them “punishes” the redatiwVitnesses spoke of the executions
as indelible stains on the family’s reputation dwhour, which can be long-lasting and
translate into various forms of discrimination,lirding in terms of access to education and
employment. Witnesses described how relatives adalexecuted face exclusion and could
not find jobs as a result of the executions. Thisp @ointed out that they did not believe
that there was any chance that the perpetratorédvmmibrought to justice. Moreover, the
witnesses requested that their identities remaifidential as they feared retaliation by
members of the political leadership or by socidtyaege for speaking out. Although the
local authorities told the commission that spezéli social affairs committees had been set
up to support the families of persons accused Béloration, the far-reaching effects of
stigma call for a stronger response to ensureth@tivil, political, social and economic
rights of the relatives are fully protected.

500. With regard to the detainees taken from Alilkaprison, where they had been in
the custody of the local authorities in Gaza wiftileir judicial proceedings were pending,
the commission is concerned by the statement byotte authorities that the executions
were carried out by Palestinian armed groups withany participation by the local
authorities. Given that ensuring the safety of dietainees was the responsibility of the
authorities, the latter appear to have been coihplithe executions.

501. The commission is of the view that inmatesewteansferred out of the prison and
summarily executed with the apparent knowledge he&f local authorities in Gaza, in

violation of their obligation to protect the rigtat life and security of those in their custody.
These extrajudicial executions, many of which weagried out in public, constitute a
violation of both international humanitarian lawdainternational human rights law. Article

6 of the International Covenant on Civil and Podéti Rights protects the right to life and
cannot be derogated from, not even “in time of mudimergency which threatens the life of
the nation and the existence of which is officiglioclaimed” (article 4). International

human rights law imposes the duty on relevant aittes to investigate, prosecute and
punish violations of the right to life, in line withe Principles on the Effective Prevention
and Investigation of Extra-legal, Arbitrary and Suary Executior’s

502. Because of their link to the armed conflibe extrajudicial executions constitute a
violation of article 3 common to the 1949 Genevan@mtions, which, in relation to

i

HRC/NONE/2015/36, p. 7

w167

W167 and HRC/NONE/2015/36 ; State of Palestine, $tiniof Foreign Affairs: Reply to requests
for clarification from the UN Col on the 2014 Gazan@iot

adopted by Economic and Social Council resoluti@®9165; see:
ohchr.org/Documents/Professionallnterest/executions
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“persons taking no active part in the hostilities.] and those placed “hors de combat” by
[...] detention, prohibits (a) violence to life anérpon, in particular murder of all kinds,
mutilation, cruel treatment and torture [...]; (detpassing of sentences and the carrying
out of executions without previous judgment proremehby a regularly constituted court,
affording all the judicial guarantees which areogzed as indispensable by civilized
peoples” and amount to a war crime. Whoever isaesible for the killings, whether the
Al Qassam Brigades, other Palestinian armed groapghe local authorities, must be
brought to justice.

The West Bank, including East Jerusalem

503. On 12 June 2014, 19-year-old Eyal Yifrah aé¢/dar-olds Gilad Sha’er and Naftali
Frenkel were abducted and brutally murdered. Leshsiear the Israeli settlement bloc of
Gush Etzion in the southern West Bdrtkeir bodies were discovered northwest of Hebron
on 30 June 201%In response to their kidnapping, from 12 to 30eJ2614, Israel launched
Operation ‘Brother’'s Keeper’, which the IDF statained to find the three youths and
simultaneously “weaken Hamas terrdrOn 23 September 2014, the IDF declared that
these objectives were rriet.

504. The period of June to September 2014 was markeheightened tensions in the
West Bank, including East Jerusalem. Israeli sectiorces (ISF) conducted widespread
raids on Palestinian homes and other civilian ligd, carried out mass arrests, and
detained large numbers of Palestinians, includidglden. Israel imposed severe
restrictions on Palestinians’ movement within and of the West Bank, as well as on
Palestinian access to the Al Agsa Mosque. In amditisrael resumed its practice of
punitive house demolitions.

505. During this period, there was also a stark iisdeaths and injuries of Palestinians
by the ISF. These occurred in the context of ptetey Palestinians in the West Bank
against Israel’s air and ground offensives into &amd ensuing clashes, as well as during
confrontations between Palestinians and the ISBviiddg the vicious murder of 16-year-
old Mohammad Abu Khdeir, from the Shu’fat neighbdmwd of East Jerusalem, who was
found burnt to death in West Jerusalem on 2 July2ih an apparent act of revenge for the
murdered Israeli teenagers. An increase in ISFcheand arrest operations in refugee
camps was also often the catalyst for confrontatioiccording to information reviewed
by the commission, during these clashes and cataftions, Palestinians threw stones and,
in some cases, Molotov cocktails and fireworks; andisolated instances fired live
ammunition. The ISF used tear gas, rubber bullatbber-coated metal bullets, and

1

N

https://www.idfblog.com/blog/2014/09/23/abductdtinsee-israeli-teenagers-targeted-hebron/ ;
http://mfa.gov.il/MFA/PressRoom/2014/Pages/Terrefigtsponsible-for-abduction-and-murder-of-
teens-apprehended-23-Sep-2014.aspx (accessedvday31015).

Israel Ministry of Foreign Affairs, Terrorists mansible for abduction and murder of teens
apprehended, 23 September 2014, at http://mfalddFA/PressRoom/2014/Pages/Terrorists-
responsible-for-abduction-and-murder-of-teens-apgmded-23-Sep-2014.aspx (accessed on 31
May 2015)

3 https:/iwww.idfblog.com/IDFsummary2014/ (accessad31 May 2015)

IS

Israel Ministry of Foreign Affairs, Terrorists mansible for abduction and murder of teens
apprehended, 23 September 2014, at http://mfalfdFA/PressRoom/2014/Pages/Terrorists-
responsible-for-abduction-and-murder-of-teens-dpgmded-23-Sep-2014.aspx  (accessed on 31
May 2015)
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regularly resorted to live ammunitidrThere appear to have been spikes in the number of
confrontations, including in refugee camps, in auiion with key developments or
incidents, such as the launch of Operation ‘ProtedEdge’ and the killing of Mohammad
Abu Khdeir?

506. During the month of July 2014, the Israel $i&guAgency recorded a “sharp
increase in attacks and riots” by Palestinianshian West Bank and Jerusalémijth 424
attacks in the West Bank and 83 in Jerusdléxcording to their records, the number of
incidents declined in August 2014 (241 attackhiaWest Bank and 69 in Jerusalerayd
and again in September 2014 (89 attacks in the Bask and 25 in Jerusalefthhere
were no statistics available in the monthly repoftthe Israel Security Agency during this
period on incidents of settler violence. Neverths]ehe commission received information
indicating that settler violence against Palestisiand their property continued unabated
in an ongoing climate of impunifiand that settlement related activity was ongding.

507. According to information received by the comsion, after the abduction of the
Israeli youths, tensions were further fueled bysa m extreme anti-Palestinian rhetoric by
some lIsraelis, notably in social media, incitingenege and hatred against Palestinians; as
well as reported harassment; and sometimes, attaok$alestinians and damage to
businesses employing PalestinidhsThe anti-Palestinian rhetoric included sexual and
negative references to female relatives of persmmmected with armed groups and
individuals killed during the conflict:

508. The commission received information indicatigit Palestinian security forces
suppressed a number of protests against the hiestiln Gaza, held in the West Bank. In
addition, between 13 June and end September 2B&4P4dlestinian Authority allegedly

1 UN OCHA Humanitarian Bulletin (June-August 2014)

2 Submission 46.2

The Israel Security Agency does not disaggregaiti ldetween East and West Jerusalem, but rather

refers to Jerusalem.

Monthly summary — July 2014, at

http://www.shabak.gov.il/SiteCollectionDocuments/Ndp%20summary%20—

%20July%202014%20docx.pdf (accessed on 31 May 2015)

Monthly summary — August 2014, at

http://www.shabak.gov.il/SiteCollectionDocuments/Ntdg%20summary%20—

%20August%202014.pdf (accessed on 31 May 2015)

Monthly summary — September 2014, at

http://www.shabak.gov.il/SiteCollectionDocuments/Ndp%20summary%20—

%20September%202014.pdf (accessed on 31 May 2015)

Joint submission from Aldameer Association for HumRights, Al-Haq, Al Mezan Center for

Human Rights, and the Palestinian Center for HumahtRig

8 Yesh Din, Data Sheet, November 2014, at http://swesh-din.org/infoitem.asp?infocatid=636

(accessed on 31 May 2015)

Peace Now, Unprecedented land confiscation ofdddMmams near Bethlehem, 31 August 2014, and

Alarming Developments on the Ground, 7 July 201 ttp://peacenow.org.il/eng/GvaotDecleration

and http://peacenow.org.il/leng/3-New-Outposts retpaly (accessed on 31 May 2015)

10 A/HRC/28/80/Add.1, para. 7.

1 Haaretz, Israeli professor's 'rape as terror dmiérstatement draws ire, 22 July 2014, at
http://www.haaretz.com/news/national/.premium-1%50%¢#!; The Daily Beast, Israeli Politician
Declares ‘War’ on ‘the Palestinian People’, 7 2014, at
http://www.thedailybeast.com/articles/2014/07/0/aki-politician-declares-war-on-the-palestinian-
people.html (accessed on 15 May 2015). The Facepagg, previously at:
https://www.facebook.com/ayelet.benshaul.shaketbffE#6568183794945, has been removed.
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arrested and detained 13 suspected political oppiera persons expressing dissenting
views? In isolated instances, those detained reportece#itment

Mass arrest and detention

509. The ISF carried out mass arrests in the WestkBincluding East Jerusalem,
arresting over 2,050 Palestinians between JuneeaddSeptember 20Ff4Many of those
detained were released just a short time after treeést, making it difficult to obtain an
exact figure® They included 27 members of the Palestinian Latjis Council and over 60
60 individuals who had been liberated as part 2081 prisoner exchange that secured the
release of Israeli soldier Gilad Shalithe commission was informed that, in many cases,
incIudin(ag those of children, families were not fietl of the arrest and whereabouts of their
relative.

510. The commission heard testimony relating toattiest of about thirty young men of
the Abu Khdeir family, including a 17-year-old mmdor allegedly throwing stones and
destroying public property during the funeral of hdmned Abu Khdeir in East Jerusalem
on 4 July 2014. Police allegedly forced their watpione of the houses of the Abu Khdeir
family at 3.00 a.m. to look for suspects, desgii plea by eight female family members
who had been sleeping in light garments and asietifie to get dressedA 15-year-old
Palestinian-American member of the family, TarequAthdeir, was also arrested and ill-
treated by the ISF in East Jerusalem on 3 Jihg was reportedly placed under house
arrest until 17 July when he was allowed to learadl and return to the United States of
America. He was cleared of wrongdoing in Januards20

511. Those arrested and detained included a signifinumber of children. In June, July
and August 2014, the Israel Prison Service repotted 201, 191 and 200 children
respectively, were in military detentidhMost children were reportedly held in pre-trial
detention until the end of the judicial proceedifgi relation to accusations of stone
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Joint submission from Aldameer Association for HumRights, Al-Haq, Al Mezan Center for
Human Rights, and the Palestinian Center for HumahtRig

Ibid.

Ibid., citing Addameer

A/HRC/28/80/Add.1, para. 14.

Ibid.
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Addameer, Urgent appeal, 4 July 2014, http://wwdaameer.org/etemplate.php?id=706 ; The
Guardian, Palestinian boy Mohammed Abu Khdeir waméd alive, says official, 5 July 2014, at
http://www.theguardian.com/world/2014/jul/05/pale&n-boy-mohammed-abu-khdeir-burned-alive
(accessed on 10 May 2015)

The Jerusalem Post, Tariq Abu Khdeir cleared @ingdoing, 28 January 2015, at
http://www.jpost.com/Arab-Israeli-Conflict/ Tarig-Abkihdeir-cleared-of-wrongdoing-389198
(accessed on 31 May 2015)

Military Court Watch, Statistics - Palestinian sety' prisoners in Israeli detention, at
http://www.militarycourtwatch.org/page.php?id=J5\VBz8a19020AWwFbv7Ixv2 (accessed on 31
May 2015). According to information received by themmission, the total number of children
detained during this period may have been highmesiletention figures are provided at the end of
each month and appear to exclude children who amested and released in the same month.
Submission 43; see also Haaretz, In Israel, argift fate for detained Palestinian youths, 23 May
2014, at http://www.haaretz.com/news/diplomacy-dséé.premium-1.592352#! (accessed on 15
May 2015)
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throwing; just under half of them were housed iacpk of detention located in Israell
were boys, with the exception of one girl; most eveetween 16 to 17 years old and a
significant number aged between 14 and 15.

512. The detention of male family members negatiadfected the well-being of the
suspects’ families, particularly the women andsgislho were unprepared to take on the
role as the head of househofdas a result of cultural, economic and legal indigjes,
women remain dependent on male family members.

Administrative detention

513. According to information received by the comssion, a significant number of those
arrested were placed under administrative detenmtitthout charge or trial. Administrative
detainees appear before a military court judge dret not charged with any criminal
offense’ Based on data provided to NGOs by the Israel RriBervice, the number of
administrative detainees more than doubled, fromiBCarly June to 449 in early August
2014. NGO B'Tselem recorded 473 administrative idets, as at the end of August 2014,
which appears to be the highest number of admatigtr detainees since April 2009.
According to the Israel Prison Service, over 60 ganmt of them had been held for three
months or less; some 10 per cent for three to sinths; some 13 per cent for six months to
one year; some 13 per cent for one to two yeard;fanr detainees for over two years.
Some 70 per cent of them were held in facilitiesated inside Israef. Usually issued for
one to six months, administrative detention ordearsbe renewed indefinitely.

514. While administrative detention is not protebiper seunder international law, its
use should be limited. Given the considerable nunadfepeople held in administrative
detention, the commission is concerned that Isapplears to use this form of detention
more broadly than justified by the law. Evidencewamich the detention order is based is
considered secret and is not disclosed to therdtaior their counsel, making it impossible
for them to challenge the lawfulness of the detentaind rendering any judicial review
ineffective® Moreover, the transfer of the majority of theseaieees from occupied
territory to prisons inside Israel is not only @laiion of the Fourth Geneva Conventibn,
but also frequently means that family visits aré pmssible owing to access and movement
restrictions.

515. In its November 2014 concluding observatidghe, UN Human Rights Committee
expressed concern “at the continuing practice afiattrative detention of Palestinians, at
the fact that in many cases the detention ordeased on secret evidence and at the denial
of access to counsel, independent doctors and yacoihtacts (arts. 4, 9, and 14).” It

1

See paragraphs above for legal framework regattiedransfer of detainees outside occupied
territory.

Military Court Watch, Statistics - Palestinian sety' prisoners in Israeli detention, at
http://www.militarycourtwatch.org/page.php?id=J5\VBz8a19020AWwFbv7Ixv2 (accessed on 31
May 2015)
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Submission from HaMoked; B'Tselem, Israel holdingre than 470 Palestinians in administrative
detention — highest number in 5 years, 7 Octob&d 26t
http://www.btselem.org/administrative_detention/20007_spike_in_number_of administrative_det
ainees (accessed on 31 May 2015)

" AJHRC/28/80, para. 33
8 For further details on the use administrative nige under international law, see A/67/372, pafa.

Art. 76, Geneva Convention IV
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recommended that Israel “[e]nd the practice of ailstiative detention and the use of
secret evidence in administrative detention proicggg and ensure that individuals subject
to administrative detention orders are either prtyngharged with a criminal offence, or
released”

Torture and ill-treatment of adults and children

516. No official data was available to the comnuesiegarding interrogations by the
Internal Security Agency or on the use of torturgler the justification of “defence of
necessity”> However, the commission reviewed information sustjgeg that cruel, inhuman
inhuman or degrading treatment or punishment was estensively during interrogations
in the period under examinatidnindeed, such allegations were persistently raisgd

persons arrested and detained and by persons elbtgrior to the period under
examination, who stated that they were re-intetiexdja

517. Specifically in relation to children, the coission interviewed three 14 to 17-year-
old boys, who were arrested by ISF in East JerosaMablus and Jenin, in June, July and
early August respectiveRreviewed the affidavits and testimonies of a nurmifeminors
arrested in the West Bank during this period, whizsses were documented by NGOs; and
spoke to two lawyers handling cases of Palesticididren detained in the West BahRll

All of the children, whose testimonies were exardinsaid that they were subjected to
multiple forms of cruel, inhuman or degrading treatt involving soldiers, interrogators,
or prison guards during the various stages of grresisfer, interrogation and/or detention.

518. These accounts are consistent with findingsJNf bodies and NGOs in recent
years’ In November 2014, the Human Rights Committee esg®e concern “at reports of
the use of torture and other ill-treatment in thaté& party’s detention facilities, including
widespread, systematic and institutionalized #atment of Palestinian childrefi"and
called on Israel to “take robust measures to eadlitorture and ill-treatment against adult
and child detainees”.

1
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CCPR/C/ISR/CO/4, para. 10

Torture practised under the “defence of necessityitinues to be legal under Israeli law, as noted
with concern by the Human Rights Committee in Novem2d4 (CCPR/C/ISR/CO/4, para. 14).
Joint submission from Aldameer Association for HumRights, Al-Haq, Al Mezan Center for
Human Rights, and the Palestinian Center for HumahtRigublic Committee Against Torture in
Israel, Israel - Briefing to the Human Rights Comneitter the Committee’s Review of the Fourth
Periodic Report on Israel, September 2014, at
http://www.stoptorture.org.il/files/PCATI%20subrsisn%20t0%20HRC%202014_0.pdf (accessed
on 27 May 2015)

Joint submission from Aldameer Association for HumRights, Al-Haq, Al Mezan Center for
Human Rights, and the Palestinian Center for HumahtRigublic Committee Against Torture in
Israel, Israel - Briefing to the Human Rights Comneitfer the Committee’s Review of the Fourth
Periodic Report on Israel, September 2014, at
http://www.stoptorture.org.il/files/PCATI%20subrsisn%20t0%20HRC%202014_0.pdf (accessed
on 27 May 2015)

W184; W170; W165

W094; W154

UNICEF, Children in Israeli Military Detention - Ofwations and Recommendations, February
2013; Military Court Watch, Children in Military Custy, 1 September 2014, at
http://www.militarycourtwatch.org/files/server/ CHILREN%20IN%20MILITARY%20CUSTODY
%20-%202%20YEARS%200N%20(1).pdf; Submissions fronalAd and Aldameer Association for
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Raids on homes

519 “At around 2 a.m., they shot a bomb and suddeniyall collapsed. | saw blood
coming out of my left arm, we were sure that welavaiie. At the time | didn't see the
injuries in my leg... My wife tried to dial a numbaut she was missing one finge®'
Palestinian father of thrée

520. In the context of search and arrest operatitvesISF allegedly raided hundreds of
Palestinian homes as well as charitable assocgtianiversities and media outléts.
Reports indicated that the ISF often forcibly eatehomes in the early hours of the
morning, while family members were asléepnd that many of the raids resulted in
significant damage to property, and, in some catest of valuabled. According to
OCHA, approximately 1,400 houses were raided, otioly at least 280 cases of reported
damage; and at least 47 houses were occupied H$khtor periods ranging from several
hours to a few days.

521. The homes of the Rushdi family were raidecbyDF unit shortly before 2.00 a.m.
on 26 June 2014. According to eyewitness repott® Israeli authorities cut off the
electricity supply to the area before launchingriid. Some 40 soldiers conducted a search
into two adjacent houses belonging to the exten@dedly. An elderly female family
member, described by witnesses as frail, allegéalyto the ground when soldiers forced
their way inside the home and reportedly ransadked furniture and equipment. The
commission was informed that the victim sufferestrake and that her calls for help went
unheeded by the IDF. The elderly woman was movedl rmom with her daughter-in-law,
while four children, under the age of five, werddhmm a separate room. Family members
made repeated pleas to the IDF for an ambulancgheslderly woman’s condition
deteriorated, with blood emanating from her mouilt; their calls were allegedly ignored.
Medical assistance finally came in the form of atdo of the IDF over 90 minutes after the
victim’s collapse, and eventually of an ambulantaraund 4.00 a.m., by which time the
victim had died.

522. On 11 August 2014, five members of the Az&darily were injured during a search
and arrest operation by the IDF. The children, agirdeight and fourteen, were wounded,
as were their parents, allegedly after the IDF stmut shelled their house while searching
for a suspect who, the IDF told the victims, haddisheir family home as a base from
which to shoot at the soldiers. The victims saiat tthhey were not asked to evacuate the
house before the IDF began its operafion.

523. The commission received information regardimg psychological impact of such
operations on family members, particularly wome|uding stress and lack of sle&phis
This was exacerbated in the case of raids conduntadght-time hours. In two of the
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Submission from Addameer Prisoner Support and HuRights Association; OCHA, Protection of
Civilians, Weekly Report, 17-23 June 2014; A/HRC/2@13.1, para. 6

Joint submission from Aldameer Association for HumRights, Al-Haq, Al Mezan Center for
Human Rights, and the Palestinian Center for HumahtRig
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Women'’s Centre for Legal Aid and Counselling, MayiForward despite a Precarious Existence, 31
July 2014, at
http://www.wclac.org/english/userfiles/WCLAC%20201285emi%20Annual%20Report.pdf
(accessed on 1 May 2015);
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incidents examined by the commission, women satl tthey were threatened, mistreated
and interrogated by the IDF during raids on theimes! and expressed a sense of
humiliation as the situation challenged their pbgksand moral integrity. The women were
guestioned about male relatives and their wherdaltemd connections to Palestinian armed
groups without the presence of a female officeone of these cases, the soldiers allegedly
denied the request of the women to get dressedebbiiing questionedin the other case,
the woman’s brother-in-law was beaten severelyaontfof his children when he objected
to his brother's wife being questioned on her ownntale soldiers on the basis that it
violated Palestinian cultural norms for a womaitécalone with men outside of her family.
After the beating, the woman was allegedly takea aseparate room and interrogated by
four soldiers for several hout€verall, during this period, child protection amstevorking

in the West Bank noted a dramatic increase in pss@tial interventions to support
children and their families, notably those affedtgchouse raids.

Restrictions on movement

524. The period also saw intensified restrictioms movement for Palestinians in the
West Bank, with residents of the Hebron area, aathbly Hebron city, particularly
adversely affected. As of the outset of OperatiBrother’'s Keeper’, Hebron's 680,000
residents were effectively cut off from the resttbé West Bank owing to a series of
closures, checkpoints and other restrictitbMale residents of Hebron aged 16 to 50 were
prohibited from traveling to Jordan via the AllenByidge, which had been their only
means to travel abroddlhe commission was informed that the Palestinialic® Crossing
Crossing Administration recorded that Israeli auties prevented 3,393 Palestinians from
crossing the Allenby Bridge between 13 June andAlgust 2014, due to security
preclusions, in comparison to 1,266 who were tumedy over all of 20131t appears that
that many of the affected individuals were visititingir families in the West Bank, while
studying or working abroattAmong them was an engineer from the Jenin areawd®
working in Qatar. On 9 August 2014, the ISF at Allg Bridge allegedly prevented him
and his seven-year-old daughter from returning &a@Qvia Jordan for ‘security reasons’.
He was thus separated from his wife and two oth#dren who were in Jordan, and feared
losing his job if he was unable to report to worRverall, restrictions on movement
prevented many Palestinians from accessing servicaskets, education and workplaces
and generated significant economic losSes.
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Submission from HaMoked; joint submission from &taeer Association for Human Rights, Al-Haq,
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525. In relation to the right to liberty of movenmeguaranteed under article 12 of the
International Covenant on Civil and Political Righthe Human Rights Committee called
on Israel, in November 2014, to “take all necessagasures with a view to ensuring
respect for the right to freedom of movement fodeB#nians throughout the OPT,
comprising the West Bank, including East Jerusaland, the Gaza Strip, and ensure that
any restrictions on freedom of movement are in limigh its obligations under the
Covenant.*

Punitive home demolitions

526. According to information reviewed by the corssion® on 2 July 2014, the IDF
demolished a home in Ithna, Hebron, belonging ¢ofémily of a suspect accused of killing
an lIsraeli policeman in April 2014. As a resultmather and her five children lost their
home? This was followed, on 18 August 2014, by the detiosl of two homes and the
sealing of a third,of three persons suspected of involvement in beuetion and murder
of the Israeli youths. On 30 June 2014, the familiad been forcibly evacuated from their
homes, and the ISF had allegedly set off explosinrithe houses in order to render them
uninhabitable. As a result of the actions on 30eJand 18 August 20141 people,
including at least 9 children, were displace@rders to demolish or seal a house were
issued in November 2014 for a further six homeEast Jerusalem of Palestinian suspects
alleged to have carried out lethal attatks.

527. The commission notes the particular effect bmame demolitions have on women
and children. As a result of fixed gender roles anglvailing cultural norms, Palestinian
women’s lives are centred around the home and fhreisence in the public sphere is
limited.” The challenges women face in relation to homeadliéions are exacerbated by
discrimination within the society itsélfincluding difficulties securing tenure and managin
managing and accessing property and other assets.

528. In each case, the NGO HaMoked petitioned tigh iCourt of Justice to challenge
the legality of the home demolitions and preveenitfrom taking placé’ According to the
information received by the commission, the Highu@®f Justice repeatedly dismissed the

CCPRI/C/ISR/CO/4, para. 18.

A/HRC/28/80/Add.1, paras. 17-18, submission from le&btl; joint submission from Aldameer
Association for Human Rights, Al-Haq, Al Mezan CerferHuman Rights, and the Palestinian
Center for Human Rights; OCHA Protection of CiviliaWgeekly Report, 12-18 August 2014.
Submission from HaMoked

Sealing involves the complete or partial closiffgpdrooms in a house with metal sheeting or by
filling them with concrete. This can, at times,deirreversible act.

OCHA Protection of Civilians Weekly Report, 12-18 Aisg2014

Special Rapporteurs on the situation of human sighthe Palestinian territories occupied since7196
and on adequate housing as a component of thetoigim adequate standard of living, and on the
right to non-discrimination in this context, Palestn homes must cease to be a target, UN human
rights experts say, 25 November 2014, at
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNaspx?News|D=15340&LangID=E
(accessed on 31 May 2015); submission from HaMoked.

Women'’s Centre for Legal Aid and Counselling, MayiForward despite a Precarious Existence, 31
July 2014, at
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(accessed on 1 May 2015)
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petitions, with the exception of one case, in whiclssued an ordenisi, instructing the
state to explain why it should not refrain from rgarg out the demolitiod. On 31
December 2014, the Court rejected a general pyddition, presented by eight Israeli
NGOs, against the policy of punitive home demadfiti In its judgement, the Court
accepted the State’s reasoning that these denmaslitiere necessary on security grounds
and in order to act as a deterréfithe Court did add that, from time to time, Stageries
should evaluate the effectiveness of such demo#itior deterrence purposes, to the extent
possible, and bring data to the Court in the fytifrso required.

529. With the exception of the punitive demolitioh two homes in 2009, Israel had
effectively suspended the practice of punitive hateenolitions in 2005, after a military
commission recommended that Israel stop resortirfgpise demolitions of “terrorists” in
the West Bank as a means of deterrence againsksitba Israelis, and noted their adverse
effects® This had been a welcome development.

530. The commission is therefore concerned aba&utdabumption of a practice that risks
further fueling hatred and the cycle of violenaher than achieving its stated objective of
deterrence. Moreover, punitive home demolitions geeerally not subject to a judicial
process to determine the guilt, or innocence, efdhspect or family members affected by
the demolition. The impact of the punitive demolitiof a home affects entire families,
including those with no link to the alleged crimemd therefore constitutes collective
punishment, in violation of international humarigar law® Bearing this in mind, the
commission is concerned that the High Court ofidesiid not accept the aforementioned
petition against the policy of home demolitionsgd aejected the claim that any demolition,
“regardless of its specific circumstances, necégsamounts to collective punishmerft”.

531. Home demolitions also violate Israel’s obligas under international human rights
law, notably the rights to adequate housing (asraponent of the right to an adequate
standard of living), family life, and physical amdental health. In November 2014, the
Human Rights Committee called on Israel to “[ijmnagely put an end to conducting

punitive demolitions given their incompatibility thithe State party’s obligations under the
Covenant and provide effective remedies to victiofisdestruction of property, forced

eviction and forcible transfef”.

Deaths and injuries of Palestinians during law eiorcement activities

532 “We were a number of young people in Bethlehem.d\in't have any arms. We
were just shouting slogans. We weren’t a threatmyone, but at 8pm it happen’égd
Palestinian human rights defender Farid Al Atrasimo was shot in the leg by live
ammunition.

Ibid.
According to HaMoked, on 15 January 2015, the misgdions applied for another hearing of the
petition before an expanded panel of justices.

3 HCJ8091/14
4 \bid.

The report of the military commission was not peliglavailable, but a presentation of slides,
submitted to the High Court of Justice, can be tban http://www.hamoked.org.il/items/110467.pdf.
See slides 30 and 29.

Art. 33, Geneva Convention IV
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533. According to the UN, between 12 June and 2@uat 2014, 27 Palestinians,
including five childrerf, were allegedly killed and over 3,100 Palestiniansluding 460
children, were injured by the ISFDocumentation by NGOs suggests that this figuse ro
again by end Septemb&iOf the 27 fatalities, the UN found that 14 “werelrred in
clashes that erupted following protests againsthibstilities in Gaza and restrictions on
access to Al Agsa Mosque”, and seven took pladhencontext of confrontations during
search and arrest operations. Nine of the fatsjiiecluding three of the children, were
killed in the Hebron area. Casualty figures repméese: a three-fold increase in comparison
to the first five months of 2014The commission examined 14 cases of killings Liditlg
three children, and nine cases of injuries, of Wwhibree were children. Based on
information collected by the commission, young pessin their late teens and early 20’s
were particularly at risk, in part due to theirrsfgcant presence or participation during
protests and their perceived or actual involvenmrestone-throwing.

534. On 20 July 2014, Farid Al Atrash, a Palestirfiaman rights defender, was injured
in his leg after being hit by live ammunition dugia demonstration in solidarity with the
people in Gaza. He told the commission that he waacefully participating in the
demonstration in Bethlehem, when he was hit incéiéwith live ammunitiorf. He said he
heard no gunshot. Some protestors were allegeddyithg stones, and the IDF responded
by using crowd dispersal techniques, such as sbombs and tear gd<Clashes between
Palestinians and the IDF reportedly went on uiitéd early hours of the morning. The
victim explained that the protest had taken plae& i\l Qubba checkpoint (also known as
checkpoint 300 near Rachel’'s Tomb) and that Isrsdliliers stationed behind the ‘Wall’
came out of the gate in the ‘Wall’ after the clash@ensified and confronted the protestors.

535. On 25 July 2014, three Palestinian men - HasAbu Maria, Sultan Za’'qig and
Abdelhamid Breighith - were killed during a demaasibn that took place in the village of
Beit Umar in the Hebron area to protest againshtttilities in Gaza. In its assessment of
the incident, the commission relied on eyewitnesstimony, as well as information
gathered by OHCHR and NG®s.

536. According to the information reviewed, Hash&bu Maria was killed first, when

standing 100-250 metres away from a group of saiftationed on the rooftop of a
building. An eyewitness, standing next to the wicttold the commission that a masked
sniper pointed a “long weapon” in their directidayen if there was no stone throwing”
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This period represents the date when the threeligrouths were abducted until the declaratioa of
ceasefire in Gaza.

A/HRC/28/80/Add.1, para. 10
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http://www.btselem.org/statistics/fatalities/aftast-lead/by-date-of-death/westbank/palestinians-
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from where they were standingThe witness stated that a single bullet traverabd
Maria’s chest, making a four centimetre hole in beck, and injured another man,
Mohammad Awad, in the head, before deflecting offvall. Hashem Abu Maria was
quickly transferred by protesters to an ambulanté taken to hospital, where he was
pronounced dead. Mohammad Awad survived the intidésshem Abu Maria was a well-
known civil society activist, who worked for the lIGDefence for Children International,
in the Hebron area. Eyewitness testimony receiwedhle commission corroborates the
finding by OHCHR that Hashem Abu Maria was notmakpart in the clashés.

537. According to the information available, Sul#Zaiqiq was the second to be killed by
live ammunition, after being felled by a single lbul Abdelhamid Breighith was shot
subsequently by live ammunition in his leg, asriedtto drag Sultan Za'qiq back behind a
wall where they had earlier taken shelter from @@s and rubber bullets that were fired
against protestors, some of whom were throwing estoat the ISE.Another shot hit
Abdelhamid Breighith in the area of his abdorfidfe two men appeared to have been hit
by a sniper stationed on a rooftdfBoth men were taken to hospital by ambulance, but
neither survived. There was no indication that Abdmid Breighith had thrown stones.

538. Neither Hashem Abu Maria nor Abdelhamid Briélyhppear to have posed a direct
or imminent threat to the IDF soldiers or any othersons. With regard to Sultan Za'qiq,
Human Rights Watch gathered information indicatthgt he may have been throwing
stones -- with his hand rather than a sling -- was located some 35 metres from the
nearest soldiers at the time he was shot, leati@gitganisation to conclude that “[ulnder
the circumstances, it appears extremely unlikebt tha’agiq posed an imminent lethal
threat to Israeli forces”.

539. In a separate incident on the same day (2b 20l4), 22-year-old Tayyeb Abu
Shehadeh was killed in the village of Huwara in Hablus area. According to eyewitness
testimony and other material reviewed by the corsimis’ he was shot by an Israeli soldier
soldier during clashes between Palestinians antXReThe clashes were triggered by the
killing, earlier that day, of Khaled Odeh by a kattEyewitness testimony indicates that
tear gas was used to disperse the protestors dtetfianing of the clashes. Tayyeb Abu
Shehadeh apparently hid in an alley and appeardines to throw stones at the IDF.
According to the information available, a soldiémed his weapon at the alley and shot
Tayyeb Abu Shehadeh in the face when he emergedvi€tim was rushed to hospital in a
private vehicle, but did not survive.

540. Also on the evening of 25 July 2014, a Pal&stiman sustained an injury to his leg
by live ammunition fired by the IDF. The man tolletcommission that, in his professional
capacity, he was covering a demonstration of séveoaisand Palestinians, who marched
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http://www.hrw.org/news/2014/08/03/israel-shootiheaths-after-west-bank-protest-0 (accessed on
15 May 2015)

Ibid.; information provided by Al Haq

Human Rights Watch, Israel: Shooting Deaths aftestBank Protest Evidence Points to Unlawful
Killings by Israeli Forces, 3 August 2014, at httpww.hrw.org/news/2014/08/03/israel-shooting-
deaths-after-west-bank-protest-0 (accessed on 35201E5)

Ibid.

W168; submission 4.2; B'Tselem, Palestinians kililgdsraeli security forces in the West Bank, after
operation Cast Lead, at http://www.btselem.org/stias/fatalities/after-cast-lead/by-date-of-
death/westbank/palestinians-killed-by-israeli-ségtforces (accessed on 31 May 2015)

143



A/HRC/29/CRP.4

144

from the centre of Jenin towards the Jalama cheokpo solidarity with the people of
Gaza. Most of the demonstrators were disperseddyDF and prevented from reaching
the checkpoint. A group of some 150-200 men cometihto advance towards the
checkpoint, and allegedly threw stones and Mola@oektails and burnt tyrésThe victim
said that he continued to observe the events whdelhsomething metallic in his leg and
then felt his leg was “on fire”, before falling the ground and losing consciousness. He
noted that he had heard no sound of a bullet befieravas hif. A number of other
Palestinians were allegedly injured during thedeait and 19-year-old Basem Abu Al Rub
was killed on the night of 25 to 26 Jdly.

541. On the morning of 10 August 2014, 11-yearkalil ‘Anati was killed near his
house in the al-Fawwar refugee camp in Hebron. Aling to eyewitness testimony and
other material reviewed by the commissfoa,single live bullet, fired by an IDF solider,
entered Khalil's back. Khalil was rushed to hodpitaa private vehicle and died en route.
Information available indicates that Khalil ‘Anatias accompanied by a handful of other
boys, some or all of whom may have thrown stonesiititary vehicles that entered the
camp that morning. However, it appears that tha am@s calm at the time; that the soldiers
in the vehicle did not use any non-lethal measuwaed;that they were not under any serious
threat. These elements raise the question as ttharine soldier may have aimed directly
at the boy.

542. OHCHR concluded that the number of Palestiikfied by the ISF during this
two-and-a-half month period was equivalent to thialtnumber of Palestinians killed in
similar circumstances in the whole of 2(Flaccording to OCHA, nearly a quarter of
Palestinian injuries in the West Bank between Jam# August 2014 were sustained as a
result of live ammunition, marking a substantialreese in absolute and percentage trms
--- from 2 per cent in 2012According to OHCHR, the proportion of those injdiey live
ammunition was much lower in East Jerusalem thahermest of the West Bafik.

543. The commission is concerned about the regesart by the ISF to live ammunition,
including in situations where there is no directimminent threat to the ISF or other
individuals. The use of live bullets inevitably sas the likelihood of death or serious
injury. In this context, the commission highlighite® apparent increasing trend of the ISF to
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Israeli security forces in West Bank since OperaRorntective Edge began: Excessive use of live fire
suspected, 29 July 2014, at
http://www.btselem.org/press_releases/20140729_dl8synian_fatalities_since_gaza_operation_be
gun (accessed on 15 May 2015)
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W281; B'Tselem, 13 Palestinians killed by Israeltwsrity forces in West Bank since Operation
Protective Edge began: Excessive use of live tispscted, 29 July 2014, at
http://www.btselem.org/press_releases/20140729_dl8synian_fatalities_since_gaza_operation_be
gun (accessed on 15 May 2015); OCHA Protection ofi@ns report, 22 July — 4 August 2014; joint
submission from Aldameer Association for Human Rigi-Haq, Al Mezan Center for Human
Rights, and the Palestinian Center for Human Rights.

W227 and W192; B'Tselem finds: No justification fore fire that killed 10-yr-old Khalil ‘Anati in
al-Fawwar R.C. on 10 Aug. 2014, 21 September 2014, at
http://www.btselem.org/firearms/20140921_killing_khalil_anati; Submission 46.2
A/HRC/28/80/Add.1, footnote 12

OCHA, Humanitarian Bulletin, monthly report, Jun&ugust 2014

OCHA, Humanitarian Bulletin, monthly report, Jun&ugust 2014

A/HRC/28/80/Add.1, para. 10
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use 0.22 inch calibre bullets in crowd control aitons® A statement made by the IDF
commander in the West Bank on 9 September 20144dtes that 0.22 bullets and other
live ammunition were increasingly the munition ¢foice. He reportedly noted that “[ijn
places where we used to fire tear-gas or rubbexfecbmetal bullets], we now fire Rutger
bullets and sometimes live bullefsOn several occasions, eyewitnesses or victimstiaid
the commission that they did not hear a bullet dpdired? In the aforementioned case of
the man injured in the Jenin area, he was inforthatithe bullet removed from his leg was
a 0.22 bullet.

544. The pervasivaise of live ammunition, in particular 0.22 inch ibal bullets,
combined with the spike in fatalities and casualfesing out of Israel’'s law enforcement
activities in the West Bank, appears to confirmhange in policy or in the open-fire
regulations guiding IDF law enforcement operationshe West Bank, despite assurances
by the Military Advocate General in 2009 that 0.B@llets were not classified as riot
control means and were not appropriate methodsabwiith public disturbancés.

545. In the West Bank, the ISF, including the IREt in a law enforcement capacity, and
should therefore carry out their duties in accocganith the Basic Principles on the Use of
Force and Firearms by Law Enforcement OffictaBrinciple 9 states that the use of
firearms is authorized in extremely limited circuenxes, namely in “self-defence or
defence of others against the imminent threat aefttd®r serious injury, to prevent the

perpetration of a particularly serious crime invoty grave threat to life, to arrest a person
presenting such a danger and resisting their aitighor to prevent his or her escape, and
only when less extreme means are insufficient tieae these objectives. In any event,
intentional lethal use of firearms may only be maden strictly unavoidable in order to

protect life.”

546. In relation to the Occupied Palestinian Teryit Israel is bound by article 6 of the
International Covenant on Civil and Political Rightwhich prohibits the arbitrary
deprivation of life. The use of firearms againsigh not posing a threat to life or serious
injury, and modifications in policy or issuancearflers allowing for such use, constitutes a
violation of this prohibition and may, dependingttye circumstances, amount to an act of
wilful killing. The unjustified and illegal recouesto firearms by law enforcement officials
may constitute a war crime when it takes placehi ¢ontext of an international armed
conflict, including a situation of military occupan, and in the event that the person killed
was a protected person. In addition, the commissiotes that the violation of the
prohibition of wilful killing includes the intenbtcause “serious bodily injury which, as it is

B'Tselem, Military steps up use of live 0.22 inalllbts against Palestinian stone-throwers, 18
January 2015, at http://www.btselem.org/press_sel20150118 use_of_live_ammunition_in_wb
(accessed on 15 May 2015); submission 46.2

Ibid. (unofficial translation)

E.g. W281; W155

B'Tselem, Judge Advocate General to B'Tselem: O&liber bullets are not crowd-control measures,
9 July 2009, at http://www.btselem.org/press_rede&090709

In November 2014, the Human Rights Committee calletsrael to “[tJake all necessary measures to
prevent incidents of excessive use of force duldmgenforcement operations, including by ensuring
that rules of engagement or open fire regulatidriie State party’s security forces in the West Bank
including East Jerusalem, and the Access Restrfategls of Gaza, are consistent with article 6 of the
Covenant and the Basic Principles on the Use of Famdd=irearms by Law Enforcement Officials”,
see CCPR/C/ISR/CO/4, para 13 (a).
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reasonable to assume [the perpetrator] had to staset was likely to lead to death,”
which is a clear risk when using live ammunition.

Settler violence and settlement related activity

547. Incidents of settler violence continued toréported in the West Bank, including
East Jerusalem during the summer of 2DThere were allegations of physical assaults
against Palestinians, stone-throwing against Raigst and Palestinian cars, so-called
“price tag” incidents and damage to Palestinian property. Cases ofrettpening fire
with live ammunition against Palestinians were atsmrded. In one case examined by the
commission, an 18-year-old Palestinian, Khaled 1©Qdeas allegedly killed by an Israeli
settler during a demonstration in solidarity witte tpeople of Gaza on 25 July 2014 in
Huwara, Nablus. Some four others were also repigrieflired® when a settler driving past
allegedly fired into the crowd.Information received differed as to whether stonese
thrown at the settler’s vehicle by one or moretaf tlemonstrators and if so whether the
stone-throwing began before or after the shodtifityewitness testimony indicates that
Khaled ‘Odeh was hit by a single bullet that endehis lower back.

548. On 25 August 2014, Israel’'s Civil Administmatideclared as State land some 4,000
dunams (990 acres) of land located within the batied of five Palestinian villages in the
Bethlehem aredlsraeli media reported that the announcementvi@tba decision by the
Israeli Government to take over the land in respaiesthe abduction and killing of the
three Israeli youth¥ According to the Jerusalem Post, then Economy $¢&niMr. Naftali
Bennett praised the decision and said “What we yhdterday was a display of
Zionism...Building is our answer to murder:'Once the process is compléti¢,appears

10

11
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ICTY, The Prosecutor v. Zejnil Delalic and Othef§;96-21-A, Appeals Chamber Judgement of 20
February 2001, para. 422

OCHA Protection of Civilians Weekly Reports: 10-18;23 and 24-30 June 2014; 1-7, 8-14, and 15-
21 July 2014; 22 July - 4 August 2014; 5-11, 1248 19-25 August 2014

This refers to acts by settlers seeking to exdptiae" against Palestinians and their property in
response to Israeli authorities’ attempts to didteasettlement outposts.

E.g. OCHA Protection of Civilians Weekly Report, 12-August 2014. See also joint submission
from Aldameer Association for Human Rights, Al-H&d Mezan Center for Human Rights, and the
Palestinian Center for Human Rights; A/HRC/28/80/Adgddra. 22.

W209; OCHA Protection of Civilians Report, 22 Jul August 2014

W209; B'Tselem, 13 Palestinians killed by Israeltwsrity forces in West Bank since Operation
Protective Edge began: Excessive use of live fispscted, 29 July 2014, at
http://www.btselem.org/press_releases/20140729_dl8synian_fatalities_since_gaza_operation_be
gun (accessed on 15 May 2015)

W209 suggests stone throwing followed the shootivigle OCHA suggests that the shooting
preceded the shooting. See OCHA Protection of Cnsligeport, 22 July - 4 August 2014. See also,
B'Tselem, 13 Palestinians killed by Israeli secufitsces in West Bank since Operation Protective
Edge began: Excessive use of live fire suspec@duB 2014, at
http://www.btselem.org/press_releases/20140729_dl8synian_fatalities_since_gaza_operation_be
gun (accessed on 15 May 2015)

W209; W018

Peace Now, Unprecedented land confiscation ofddd®ams near Bethlehem, 31 August 2014, at
http://peacenow.org.il/eng/GvaotDecleration (acedsmn 31 May 2015)

Haaretz, Israel appropriates massive tract of \Bask land, 31 August 2014, at
http://www.haaretz.com/news/diplomacy-defense/.jueml.613319#!

Jerusalem Post, Bennett: Building is Zionist ansevenurder of 3 Israeli teens, 1 September 2014, at
http://www.jpost.com/Arab-Israeli-Conflict/Bennettgises-decision-to-expand-state-land-in-West-
Bank-Building-is-our-answer-to-murder-373087; see aglsotes from several officials cited on Arutz
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VI.

that this land may be incorporated into the GustioBtsettlement blo€where the three
Israeli youths were last seen before their abdnctio

549. The commission takes note of the extensiveemahtavailable on violations of

Palestinians’ human rights resulting from Israeéitiements and settler violente.

Moreover, it concurs with the finding of the UN $etary-General and other UN bodies
that the construction and expansion of Israelilestints are illegal under international
law.* In November 2014, the Human Rights Committee ungegkl to “take all necessary
measures to prevent violence perpetrated by theée Sparty’s settlers and protect
Palestinians effectively when such violence océers.

Conclusion

550. During the period under examination by the migsion, the West Bank, including
East Jerusalem, witnessed widespread human righitgions, including the fundamental
right to life, which were overshadowed by the tcagivents in Gaza. The commission
considers that implementation of the 2014 recomragods by the Human Rights
Committee cited above would represent a criticaih gowards ensuring the non-repetition
of these violations in the future.

Impact

551 “We should exist in this world in a spirit of qoeration, of love for life, of
brotherhood.”Dr. Kamel Qdeih, a Palestinian doctor in Gaza

552 “As long as the people on the other side...donltensecurity and a way to live side
by side, this is going to continue. | want to thik to the leaderships of both sides. We need
to achieve dignity and liberty for the other sidewell”. An Israeli woman living near the
Green Line!

553. “l see no difference between our blood and othelsod | believe peace will
eventually win."Israeli doctor from close to Tel Aviv.

554.  “l am one of hundreds of Palestinian mothers wlawe lost their children. | lost my
son Mohammad and he won't come back from schoslinip to me....I don’'t want any
other mother to go through what | went througSuha Abu Khdeir, mother of a 16-year-
old boy who was murdered by being burnt alive inst\&erusalem.

555. Palestinians and lIsraelis were profoundly shaby the events of the summer of
2014 and many witnesses described the trauma dsafited from the violence they
experienced. In particular, children on both sidese savagely affected by the events. As a

1

Sheva on 4 September 2014, at http://www.inn.&eis/News.aspx/283300 (accessed on 28 May
2015)

There is a process of endorsement, including eftame for the consideration of objections to the
declaration and review of eventual petitions toSiupreme Court. For more details, see
A/HRC/28/44.

OCHA, Humanitarian Bulletin, monthly report, Jun&ugust 2014

E.g. AAHRC/28/44, paras 39-53.

See A/HRC/348 paras 4-5.

Human Rights Committee, Concluding observations erfdtirth periodic report of Israel,
CCPR/C/ISR/CO/4, para 16
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result of their lengthy displacement and fear ofatvithe future would bring, many
reportedly suffered from bed-wetting, shaking athhi clinging to parents, nightmares and
increased levels of aggressivengss.

Israel

556. “Thanks to our interceptor missile system, no jdaisdamage was caused [to me],
but the terrible feeling of running for your lifeagnot be intercepted or forgotten.”
Resident of Oranit, Israél.

557. The 2014 conflict caused immense distress diadiption to Israeli civilians,
particularly in the southern regions. The commisgieceived numerous oral and written
(101) testimonies and complaints addressed to thadi Rights Council (85) from Israelis
who were exposed to the threat of rocket and maticks and assaults from tunnels
during the summer of 2014. The submissions rectendistress and anger of Isratligho
who point out three matters of particular concerrttem: (i) the trauma caused by the
constant threat of rocket attacks, infiltrationgd adisplacement; (ii) insufficient time to
carry out effective emergency procedures duringclitt; and (iii) the adverse impact of the
conflict on local businesses and the overall ecohom

Psychological Impact

558 “We could live so happily but instead we haventls [...]. There was a tunnel just

behind the greenhouses. In a way, they are morgy sban the rockets because with the
tunnels, there’s no chance of being warned. Soroplpavon't let their children go outside

because of that?

559 “Children couldn’t speak, they were shaking aghti wetting the bed. Now, a lot of
the children became more violent, they say it'st@sima, children don’t know how to
cope with it.®

560. Many Israelis experienced what they describéndelible suffering caused by the
constant threat of attacks by Palestinian armedpgoThe stress and trauma had serious
effects on their well-being, particularly for pensowho live in the south in areas near Gaza.
The commission interviewed several witnesses wHic@ted that the sound of rockets, the
running to bomb shelters and the pervasive fearsgesusly affecting their and especially
their children’s wellbeing. A witness who lives aibd.7 km from the Green Line told the
commission that, during the height of the confltbe alarms would sound several times a
day and there would be on average six explosiatey&800 yards from her house. She said
that this was much more frequent bombing than dupirevious hostilities. Although they
received warnings, there was often not enough torgather the children and take them to
the sheltef.

561. While the fear of rocket and mortar strikesmfrGaza has been long-standing, 2014
was characterized by the discovery of tunnels. ¥¢ises reported to the commission that

1 Child Protection Working Group, Child Protection Rhpissessment Report, October 2014
(available at http://cpwg.net/wp-content/uploade&PR/2015/03/Child-Protection-Rapid-Assessment-
_-Gaza_2014.pdf).
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inhabitants interpreted any sound of digging indhea near the Green Line as attempts by
members of armed groups to infiltrate Israel. Mo members of the kibbutzim of
southern Israel said that they regularly receivenghtext messages from the IDF informing
them of aborted infiltration attempts into theirnomunities, and that these alerts have
nurtured a persistent fear of potential attackeugh tunnels linked to Gaza. For example,
one witness told the commission that residents esf kibbutz continued to experience
regular panic attacks after a tunnel discoveryfanfrom where they live in March 2014,
the explosion of an alleged tunnel exit on 8 Jalyd several other infiltration attempts that
were thwarted by the army in July and Augusnother witness observed that “You kind
of get used to missiles and then there’s this tieatr people will come from the ground and
hurt you. It makes no sense. And now everythingpisjuiet again and that’s also strange.”
A mother described to the commission that manyhef communities live in fear of the
tunnels and that during the conflict the peopléen kibbutz at times received “infiltration
warnings”. For instance, on one occasion she wdkingato the kindergarten to pick up
her children when an Israeli soldier stopped het #oid her to return home because
members of the armed groups had come out of theetsirtlose to the kindergarten. The
witness said she and the other mothers ran to itideigarten and stayed there for 2-3
hours waiting, in fear for their own and their chnén’s safety’

562. An eyewitness informed the commission that30rJuly 2014, he personally saw a
tunnel that runs between the Deir Al Balah Refu@samp and Kibbutz Kissufim in
southern Israél According to Israeli authorities, the IDF uncos@r32 tunnels during the
conflict, 14 of which penetrated Israeli territdry.

563. The psychological impact of the conflict omakdi civilians is also manifest in
numerous accounts of anxiety disorders that weraudht to the attention of the
commission. Magem David Adom reports that 581 Isagere treated for anxiety attacks
during the conflict, which placed these civilians at risk of mentahltte problems even
after the end of hostilities. For example, a reside#f Ashdod wrote to the commission
about the way in which her fear of indiscriminat@eks significantly reduced her sense of
safety and well-being, making her “lose peace ofidnand security of persoh”The
psychological consequences reported in submis&ionslsraelis include fear, restlessness,
decreased ability to focus, Post-Traumatic Stressorber and other stress-related
symptoms. These effects were especially observedhiliren, for whom the summer
holiday season became a daily struggle to cope thighanxiety induced by the sound of
sirens. In one case, for example, a physician whes lin the village of Savyon near Tel
Aviv reported that his 11 year-old girl became Uadb sleep or take showers unsupervised
after she was traumatized by the sound of alarndslinand August 20£4In another case,
case, a nine-month-old baby, who was four-monttsehlring the conflict, developed a
form of anxiety which made him panic at the souhdny alarm for months afterwardsA

A witness told the commission that her two growepsdiiughters were so traumatized by

(2]
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Israel, Ministry of Foreign Affairdsrael’s Objectives and Phases of the 2014 Gazalicord. 8-12.
At: http://mfa.gov.illMFA/ForeignPolicy/IsraelGaza24/Pages/2014-Gaza-Conflict-Factual-and-
Legal-Aspects.aspx. Accessed 30 May 2015
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the repeated conflicts that one suffered from egidestyle seizures whenever she heard a
rocket, while the other suffered from severe aryxgtacks-

564. The events during the hostilities pushed entsmmunities in southern Israel to
seek refuge in other parts of the country, and neembf these communities were deeply
affected by their experience of displacement. OG#ports that 70 per cent of the 40,000
residents of the Gaza rim left their homes durinqei@tion Protective EddeA witness
said that up to ten communities living along thee@r Line were displacéd The
population of a kibbutz of 500 dwindled to 15 dgritne hostilities according to a resident
who spoke to the commissidrAnother witness said that no more than 55 peopteoba
population of 300 were left in a kibbutz at the efiddugust 2014. Children, particularly
those who live in areas neighbouring Gaza, suffarede mental health effects than adults
as a result of the displacement. According to #nadli authorities, over 20,000 children in
southern communities migrated to the north during ¢onflict® A social worker who
closely followed these children’s experiences ofptlicement reported a number of
symptoms, including restlessness, lack of sleegbility to concentrate at school, and
violent behaviouf. Witnesses also informed the commission that sohiléren in their
communities had to undergo specialized treatmenbpe with the threat of displacemént.
Some of the women interviewed by the commissioh tleé southern region with their
children to seek safety in northern Israel. Durihg displacement they had to rely on the
good will of relatives, friends or strangers focammodation and assistance. The situation
was reported to have added to the burden of redplitiss on Israeli women. For
instance, a mother of three in Kibbutz Sa’ad relatee frightening experience of leaving
her home with her children several times duringghmmer, especially during the ground
operations, when she stayed with relatives anddsdén other parts of Isragl.

Emergency procedures

565 “The missile shield [Iron Dome] is a mixed blegsi It has saved lives but because
there’s a shield the country cares less for smaihmunities close to [...Gaza] and cares
more for bigger communities.[...] There are 100 @¥dlouins in Israel living in tin shafts.
They have no shelters. Israel did nothing to proteem. There should be a shield for these
areas, like the shield for Tel Aviv"”

566. The majority of rockets fired from Gaza durthg 2014 conflict were successfully
intercepted by Israel's missile defence systerm IBmme! According to the IDF, the

10
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system uses a combination of radars and countegantissiles to detect rockets fired at
Israel and intercept them at remote locations witlweating any harrhin addition to Iron
Iron Dome, the Israeli authorities adopted whay tteder to as “passive defence measures”,
which include a combination of early warning sirepsblic awareness campaigns on how
to respond to the threat of terrorism, and the traoson of shelters in public and private
sites’

567. In some cases Israeli authorities took stepsprove the emergency preparedness
of communities in the south. For example, a residémoshav Netiv Ha'Asara said that
an “armoured patrol vehicle was provided ...by thewafand] additional bomb shelters
were installed for foreign workers near their wddqes.” However, Israeli witnesses told
the commission that the emergency response proeedtitat are applied in their
communities leave them little time to make theiryvi@ underground shelters or to access
safe rooms within their homes during attacks. hiat tontext, Amnesty International found
that “the conflict provided renewed evidence thatinerable communities in Israel,
particularly Bedouin villages in Israel's southédegev/Nagab region, many of which are
not officially recognized by the Israeli governmelatked protection™The time available
for civilians to run for safety decreases dramédifida communities located within 2 km or
less from the Green Line with Gaza to less thais&fbnds in most cases, and to less than
10 seconds in someOne of the witnesses told the commission thasehemergency
procedures have turned into a form of “routine” feraelis of the south rather than an
exceptional measure, making everyday life in themnmunities particularly challengifg

568. According to Magen David Adom, 159 people warered or traumatized as a
result of stumbling or falling on their way to stees! Israeli authorities report that two
elderly women died as a result of heart failure levltiiying to seek cover in Haifa and
Jerusalefh The commission received written submissions r@iggrthe experience of older
older persons in northern cities of Israel, whemsnpeople live in apartment blocks, who
suffered physical and mental traumas as they weaking their way to shelters. In one
case, a victim -- who refers to herself as an fwidow” living on her own -- said that she
was not able to leave her home in Sderot for a mont of fear. In another, the grandson
of an 89 year-old holocaust survivor, who currenilyes in Ashkelon, said that his
grandmother had to live through an average ofénsia day during the summer and find a
way to a shelter within 15 seconds without fallihgthe son of a 92 year-old lady who
resides in Bat Yam near Tel Aviv described thatrhizther had to stay put during attacks,
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cry and pray for safety as she was too frail tonexemch the staircaseSimilar experiences
were reported for children who were unable to reslodlters. For example, a resident of
Kibbutz Be’erim in the Gaza rim told the commissitvat her children had to hide under
the staircase and endure the stress of hearingssared loud explosions because 15 seconds
was not enough time for them to move into an unwengd sheltef.

Economic impact

569. According to the Bank of Israel, OperationtBctive Edge caused a contraction of
output in the tourism and manufacturing sectoratwdut 903 040 000 USD (3.5 billion
NIS), which represents 0.3 per cent of Israel's GDhhis, the Bank of Israel says, is
comparable to the loss incurred during the 200Gaheb war. The Israeli authorities report
that as of 28 January 2015, 4550 claims for congt@rsfor direct damages, including to
schools and houses, had been filed with the taxoaity. The tax authority estimates that
total compensation for direct damages will reacpraximately USD 25 million (100
million NIS). Indirect damage is estimated at 440 @00 USD (1.7 billion NIS}.

570. Some southern Israeli communities bore magaifgiant economic costs of the
conflict than others; these costs were sometimesgiating for businesses that were
obliged to invest in expensive security equipmertt in psychological counselling for their
workers. The commission learned, for instance, that tis& of conflict continues to
prevent economic actors from investing in the seuthregion of Eshkdl.One of the
witnesses who lives in a kibbutz of 500 individuatsl.7 km from Gaza said that the local
cloth factory stopped receiving orders during tbeftict.” Another witness reported that
three migrant workers in her farming community kbgir jobs in the summer 2014 as they
believed that the area was unéafe

571. The commission received written affidavits amire than 100 photographic
materials depicting the damage incurred to builgingars and livestock in southern
communities as a result of mortar attacks. In @sirhony the witness, who chairs the
emergency team of his kibbutz of 300, said thabbG0of 160 houses were damaged by
debris and milk production decreased during theflicdh Another witness who lives in
kibbutz Nir-am said that her photography businesBeer Sheva stopped during the war as
she was too afraid to take public transport, whitdde her run into debt together with
many other members of the kibblitz

572. The testimonies further highlight the intereleglence between the social and
economic fabrics of Gaza and Israel. For exampleesof the Israeli withesses and victims
said that they were in contact with civilians in Z&@athroughout the conflict and they
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exchanged expressions of support by telephone andocial media These contacts
constitute evidence of the fact that the confletesed human and economic ties that had
existed prior to the escalation of violence and Itheckade that ensued in 2007 (many
Palestinian men in Gaza who spoke to the commissientioned that they — or their
fathers — had worked at some point in their livethe southern regions of Israel).

Gaza

573. 'Behind the figures lie multiple individual destimiaow torn apart, a reality no
number can translate.Pierre Kraehenbuehl, Commissioner-General of UNRWA

Right to life and security

574. In Gaza, the scale of the devastation wasegepiented. The death toll alone speaks
volumes: 2 251 Palestinians were killed, includibg62 Palestinian civilians with 299
women and 551 childreh11 231 Palestinians, including 3540 women and&ct8ldren’
children; were injured with almost 10 per cent sufferingrpanent disability as a result.
While the casualty figures gathered by the UN, dsr&alestine and non-governmental
organizations differ, regardless of the exact propo of civilians to combatants, the high
incidence of loss of human life and injury in Gagdeart-breaking; all the more so in the
many cases in which several family members diedtto.

575. Remnants of war continue to pose risks todifd physical security: the UN Mine
Action Service (UNMAS) estimated that a minimum 00 explosive items wait to be
recovered, including unexploded aircraft bombs. kding to OCHA, in 2014, explosive
remnants of war (ERW) accidents caused 10 fatsldied 23 injuries, especially affecting
male youths® Many of the ERW are likely to be in abandoned telns] destroyed homes,
schools and other public and government infrastrest

-

WO009.

UNRWA. Commissioner General press briefing on theasion in Gaza Strip; 14 July 2014; at:
http://www.unrwa.org/newsroom/official-statementsfanissioner-general-press-briefing-situation-
gaza-strip

United Nations Protection Cluster figures of 31 N2@l5. The Protection Cluster is the mechanism
for coordinating humanitarian action by humanitarieganizations (UN and non-UN) working in the
protection sector. It is one of several such sattdusters. OHCHR leads the Protection Cluster in
the OPT. OHCHR compiled figures on fatalities incépacity as leader of the Protection Cluster.
The methodology used involves the compilation @fahreports of fatalities from the media and
other sources which are then crosschecked andeeeiif collaboration with a number of
international, Palestinian and Israeli partner oigations. Where available, each individual’'s name,
age, sex and place of death is determined, asawétieir status as a civilian or combatant where
possible. Multiple sources are cross-referencetionly from media and various human rights
organizations, but also information released bylfieand by the Palestinian armed groups
regarding the identity of combatants. Informaticoni the Ministry of Health in Gaza is one, but not
an exclusive, source of information. Verificatiohntioee information collected is continuing. Figures
are published on the website of OCHA on behalf efRinotection Cluster.

Palestinian Ministry of Health, quoted in A/HRC/2@/8dd.1, para. 24.

OCHA Fragmented Lives. Humanitarian Overview 2(Mdrch 2015.At
http://www.ochaopt.org/documents/annual_humanitareerview 2014 english_final.pdf; See also
report by Handicap International, Bombs under Rubhldauary 2015, at:
https://d3n8a8pro7vhmx.cloudfront.net/handicapimitional/pages/1949/attachments/original/14212
65536/HI_Report_Gaza_Bombs_under_Rubble.pdf?1421265536
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Right to housing

576. Alongside the toll on civilian lives, there sv@normous destruction of civilian
property in Gaza: 18 000 housing units were destiap whole or in part.According to
the Office of the Special Coordinator for the Mieldtast Peace Process, an estimated 80
000 homes and properties need to be rehabilitaféese “housing units” were not only the
monetary equivalents of material investments. Mafithem were homes. Obviously,
owning a home is directly linked to the human rigttt adequate housing and property, but
losing a home also impacts on the enjoyment of dewiange of other human rights,
including security, sanitation and health, privacyl family life. Moreover, having a home
has an emotional dimension — the place where mesarie stored — and often many other
items to which inhabitants’ memories relate. Hgvome's home destroyed or severely
damaged means being deprived of more than a plhyticature; it also directly impacts
on the very essence of one’s existence.

577. At the height of last summer’s hostilitiese thumber of internally displaced persons
reached 500 000, which is equivalent to 28 per oénlhe population. Many people were
uprooted from their homes or temporary shelterdipialtimes. They had to cope with the
stress and panic associated with feeling trappddhaming no safe place to go. Many fled
to temporary shelters which were severely overcemvand lacked adequate sanitary
conditions. The incidents involving UNRWA shelteard resulting deaths and injuries
further compounded the lack of safety and security.

578. The end of the hostilities did not necessanikyan respite: temporary and often
inadequate accommodation arrangements offerec Ijptlotection during the winter,
resulting in the deaths of at least four childtdn. May 2015 — many months after the
violence had ended, about 100 000 people remajadisd in the Gaza Strip, according to
OCHA estimate$.

579. In terms of the process of reconstruction,Gffice of the Special Coordinator for
the Middle East Peace Process reported in May 2B&6 around 85 per cent of the
households in need of construction materials hagived materials. However, OCHA
reported in April 2015 that reconstruction of sbmpletely destroyed schools and eleven
kindergartens had not yet begun, and the rehahlitaof seven Ministry of Health
hospitals and 12 clinics had been sfowhile there has been some progress in facilitating
reconstruction through the creation of the “GazadRstruction Mechanism” (GRM),
created in September 2014 with a view to rehahifigghouses and infrastructure damaged
during the 2014 hostilities, it has been far tamashnd woefully inadequate to address the
immense needs in Gaza. The mechanism has bedoizedt for granting Israel

OCHA, Gaza Initial Rapid Assessment, 9 Septembe# ;281
http://www.ochaopt.org/documents/gaza_

mira_report_9september.pdf, p. 4.

UNSCO, Fact sheet Gaza Reconstruction Mechanisrob&c014; at:
http://www.unsco.org/Gaza%20Reconstruction%20Mecm¥20Fact%20Sheet%209%200ctober
%202014.pdf

Shelter cluster report p.3. Confirmed by World He&rganization; at:
http://www.maannews.com/eng/ViewDetails.aspx?id =82

OCHA, Protection of civilians weekly highlights; Reting period 28 April — 4 May 2015, at:
http://www.ochaopt.org/poc28april-4may.aspx.

UNSCO Fact sheet Gaza Reconstruction Mechanismbércg®14; at:
http://www.unsco.org/Gaza%20Reconstruction%20Medm¥20Fact%20Sheet%209%200ctober
%202014.pdf.

OCHA Humanitarian Bulletin. April 2015, at:
http://www.ochaopt.org/documents/ocha_opt_the_hutawdan_monitor_2014 05 29 english.pdf.
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considerable control over the entry of humanitarassistance, while hampering the
Palestinian authorities from assuming their resjtility as duty bearers and impeding the
UN’s function as a neutral facilitator and humarniéta actor:

Electricity, water and sanitation

580. “If there’'s no electricity, there’'s no water.International Committee of the Red
Cross (ICRC)

581. The Gaza Strip has one power plant that ndyreapplies about 30 per cent of the
electricity in the strip, the remaining being provided fromatd and Egypt. Under normal
circumstances, the three sources provide for Haara’s overall electricity needsThe
power plant was the subject of several attackauin 2014, and had to shut down on 29
July as a result of an explosion of one of its fiaglks following a hit by shells, as further
elaborated above (see chapter V.A.4).

582. As a result of that attack, and of damagehw délectricity infrastructure more
generally, including transmission and distributibnes, cabling, electricity poles and
transformers$, Gaza experienced power outages of 22 hours a didygdthe hostilities.
This acute shortage of power forced hospitals &rate at limited capacity; led to a drastic
reduction in the pumping of water to households] affected desalination plants and
sewage treatmefitwhich significantly impacted on a wide range ofnfan rights, in
particular the rights to health, water and samitatiAt the time, OCHA announced that
Gaza was on “the brink of a public health crisis”.

583. In the medium term, the extensive damage ® dlectricity infrastructure is
estimated to have increased the pre-existing @dgtrdeficit by almost 20 per cent,
reaching about 65 per cénaccording to reports from December 2014, 15-20qeet of
the Gaza population had no access to electriclty. Jubstantial shortfall in power supply
continues to undermine the living conditions of jplecin Gaza, affecting the delivery of
water supply, and wastewater treatment, as weivelshood and healtf.

5
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Euro News, ICRC criticises attack on Gaza power pla8it July 2014, at
http://www.euronews.com/2014/07/31/internationatrcaittee-of-the-red-cross-criticises-attacks-on-
gaza-power-/.

OCHA, Gaza Crisis Appeal; at:
http://www.ochaopt.org/documents/gaza_crisis_apeaeptember.pdf

UNDP, Detailed Infrastructure Damage Assessmeara@014. 28 November 2014. At
http://www.ps.undp.org/content/dam/papp/docs/Palibms/UNDP-papp-research-
dammageassessment2014.pdf. Bellow referred to asRJBBtailed Infrastructure Damage
Assessment, November 2014.

OCHA, Gaza Crisis Appeal; at:
http://www.ochaopt.org/documents/gaza_crisis_ap@eaeptember.pdf. According to the report
Divide and Conquer by Al Haq, outages lasted aft8utours per day.

Human Rights Watch, Widespread impact of powertmtack, 10 August 2014, at :
http://www.hrw.org/news/2014/08/10/gaza-widespraagdact-power-plant-attack , OCHA, Gaza
Crisis Appeal, at: http://www.ochaopt.org/documegagh_crisis_appeal_9_september.pdf and ICRC,
Gaza: Power plant destroyed, electricity and wsti@iplies collapse; 30 July 2014 at:
https://www.icrc.org/en/document/gaza-power-plagsicoyed-electricity-and-water-supplies-
collapse.

OCHA, Gaza Crisis Appeal, 9 September 2014; at
http://www.ochaopt.org/documents/gaza_crisis_ap@eaeptember.pdf

UNDP, Detailed Infrastructure Damage Assessmeovelhber 2014.

UNDP, Detailed Infrastructure Damage Assessmeotelhber 2014.
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584. Water and sanitation facilities in Gaza wde® deavily affected by the escalation
of violencé with 63 water faciliies damaged and 23 completi#gtroyed. Key sewage
facilities were partially destroyed, including 68rent of the treatment plants, 27 per cent
of the pumping stations, and 33 000 meters of wated wastewater networks were
damaged In late August 2014, OCHA reported that abouff lamillion people were
directly affected by damage to water facilitteand one million by damage to wastewater
facilities In December 2014, water supply remained irregfdar20 per cent of people
with interruptions at times lasting for five daysAs a result, many families had to rely on
water tankers for their water supplverall, water-related cost increased, and douisied
some areas, decreasing access to drinking watdreafdy vulnerable famili€'s.

Right to education

585. Gaza's education sector was already overbdtprior to the hostilities — with a
shortage of 200 schools in 2014, and almost 8Cceet of school classes running double
shift’. The destruction of, and damage to 209 schoadsrasult of the conflict exacerbated
exacerbated these deficitsThree universities are reported to have been tijrdit by
Israeli strikes, while eight sustained collaterahmge'® 274 kindergartens were damaged
and 11 were destroyéd.Overall, the quality of education in Gaza is régdrto have
worsened, because classes are now larger, the djpeat at school shortérand
psychological and economic challenges are conditieraccording to UNFPA
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World Bank. Gaza: Fact sheet August 1, 2014; at:
http://www.worldbank.org/content/dam/Worldbank/gdaet-sheet-final140801-ECR.pdf

Gisha. Water officials in Gaza: 40% of the pogolatvith no access to running; at:
gisha.org/updates/3363. A/HRC/28/80/Add.1.

According to UNDP, 97 per cent of the populati@u laccess to safe water supply networks prior to
the war. However, OCHA reported that in 2013 onlg gnarter of the households in Gaza received
running water every day, during several hours d88e UNDP, Detailed Infrastructure Damage
Assessment, November 2014 and OCHA, The Gaza 8tagdumanitarian Impact of Movement
Restrictions on People and Goods, July 2013. At
http://unispal.un.org/unispal.nsf/3822h5e39951832&8b6e0058a478/c01b65b9607d31fh85257h9d
0046a70a?0OpenDocument#sthash.7ZpapT5l.dpuf

OCHA, Gaza Initial Rapid Assessment; 27 August 2@14;
http://www.ochaopt.org/documents/gaza_mira_repsepgmber.pdf

UNDP, Detailed Infrastructure Damage Assessmeotelhber 2014.

UNDP, Detailed Infrastructure Damage Assessmeotelhber 2014.

Submission 43.5.

OCHA, Situation report, 4 September 2014.

OCHA, Occupied Palestinian Territory Gaza emergeihgemanitarian Snapshot; as of 25 August
2014; at: http://www.ochaopt.org/documents/humaiaita snapshot_25 august 2014 _opt_v4.pdf
A/HRC/28/80/Add.1

Submission 43.2.

Submission 34.2-3.

90% of UNRWA schools and 85% of public schools@yerating on double shifts across the Gaza
strip, and 2 UNRWA schools in Gaza city were oparabn triple shifts. This means that children
would spend only between 2.5 to 4.5 hours per ddlge school. Information provided by the
Education Cluster coordination. And
http://www.ochaopt.org/documents/humanitarian_shap25_august_2014_opt_v4.pdf

OCHA, 2015Strategic Response Plan oPt. At https://www.ochaggidocuments/srp_2015.pdf.
Below referred to as OCHA, 20Hrategic Response Plan oPt.
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Right to an adequate standard of living

586. Many of the commission’s interlocutors, wheteiviewed between November 2014
and February 2015, gave accounts of on-going dispient, loss of jobs as a result of
injury, and loss of livelihoods. These individutdrées lie behind the figures:

587. The World Bank recently described the impdcthe 2014 hostilities on Gaza’'s
economy as follows: “Gaza Economy on the Verge oflapse, Youth Unemployment
Highest in the Region at 60%.” The report desaihew blockades, wars and poor
governance have strangled Gaza's economy, notatglie unemployment rate is now the
highest in the world. The report highlights the loss of economic cayadie to repair
costs and the effects of the damaged infrastructoss of investor confidence, and an
increasing trade deficftMoreover, many inhabitants of Gaza had their adftical lands
damaged. Power and fuel shortages led to many facilitiesndpeforced to suspend
production, which in turn led to the dismissal afrkers. Combined with the fact that the
economy was in dire straits already before the Z@dstilities, including as a result of the
blockade, these factors result in 39 per cent®fitpulation living below the poverty liffe,
line,* which in turn impacts on the enjoyment of a widege of human rights of the people
people in Gaza, including the rights to food, wdrialth, water and sanitation.

588. Food insecurity increased during the confiiotl in its aftermath. According to
FAO, almost the entire population of Gaza was dépehon food aid during the conflitt.
While the estimated figures for food insecurity gmefsons depending on food aid has
returned to a level similar to the period priotthe conflict, reaching about 57 per cent and
80 per cent respectivefythis is partially due to increased imports by phirate sector and
the United Nationsand aid inflows into GaZaThe output from the agriculture sector is
estimated to have been reduced by 32 per cent cethp@2013. In this context, it should
be recalled that the right to food is not primaslyout food aid; it is rather about being able
to feed oneself through an adequate livelihood.

The World Bank, Gaza Economy on the Verge of Codapd May 2015, at:
http://www.worldbank.org/en/news/press-release/208/21/gaza-economy-on-the-verge-of-collapse
The World Bank, Economic Monitoring Report to the dc Liaison Committee, May 27, 2015,
paras. 6, 28 and 44.

Food and Agriculture Organization (FAO), Gaza: gmto agriculture will have long lasting ffects;
14 August 2014; at: www.fao.org/news/story/en/it24@924/icode/.

The World Bank, Economic Monitoring Report to the dc Liaison Committee, May 27, 2015,

par. 39.

FAO, Gaza: Damage to agriculture will have lorgtiteg effects; 14 August 2014; at:
www.fao.org/news/story/en/item/240924/icode/.

OCHA, 2015Strategic Response Plan oPt.. In July 2013, 57%aah@Gouseholds were food insecure
and about 80% relied on food aid.
http://unispal.un.org/unispal.nsf/3822b5e3995183288b6e0058a478/c01b65b9607d31fb85257b9d
0046a70a?0OpenDocument.For numbers in 2013 see also
http://unispal.un.org/unispal.nsf/3822b5e3995183288b6e0058a478/c01b65b9607d31fb85257b9d
0046a70a?0OpenDocument and
http://documents.wfp.org/stellent/groups/publicidiments/ep/wfp270840.pdf.

Office on the United Nations Special Coordinatartfee Middle East, Report to the Committee,
Brussels, 27 May 2015, par. 66.

The World Bank, Economic Monitoring Report to the dc Liaison Committee, May 27, 2015,

par. 7.

The World Bank, Economic Monitoring Report to the Adc Liaison Committee, May 27, 2015,

par. 2.
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589. As an immediate consequence of the hostilitieemploymentvas estimated to
amount to 47.4 per cent in the third quarter of £01and 42.8 per cent in the fourth
quarter? on average 11 per cent higher than befofecording to the World Bank,
unemployment in the Gaza Strip is now the highesthe world* Youth unemployment
rates more than doubled in the second quarter aft 2bmpared to the previous year,
reaching about 67 per cent.

Right to health

590 Medical problems are more than the problems fadimospitals. It is difficult to
maintain health without work, proper housing, foedcurity, safe water and human
security.” Dr. Mads Gilbert, a Norwegian doctor working in Gaturing the hostilitie$.

591. While access to health care in Gaza was poersaeven before the 2014 escalation
— mainly as a result of restrictions imposed bylileekade — the fighting further weakened
the medical infrastructufeone hospital and 5 primary health care clinicsengestroyed
and 15 hospitals and 51 clinics sustained damab#e v¥ens of ambulances were rendered
useless and health care personnel were decimatex.hdstilities also further reduced
access to health care of persons with serious mnahillnesses. The number of people
with permanent or long-term disabilities has ineezh preliminary estimates indicate that
up to8 one thousand children will be permanenthablisd as a result of the hostilities in
2014:

592. The commission also notes that the complicated¢hanisms for the referral of
patients abroad aggravate the situatiovhile the number of people who are granted
permission to leave Gaza has increased, the nuaftrequests has doubled from 32,827
(March-September 2014) to 60,998 (October-March520The percentage of persons
whose requests were denied has increased by 6cepe?

593 “Children are afraid to die; they ask all the taif there will be another war.Dr.
Mona El Farra, a Palestinian doctor in GHza

594. Apart from significant limitations on accesshealth care, the events of the summer
of 2014 also left deep marks in terms of traumanynaf the witnesses interviewed by the
commission described a profound sense of hopelssdmeught on by the experience of
death, injury, destruction and/or loss of their lesmfurther exacerbated by the multiple
displacements and, often, the current lack of prosp Post-traumatic stress disorder and

158

Office on the United Nations Special Coordinatartfee Middle East, Report to the Committee,
Brussels, 27 May 2015, par. 24.

UNRWA. Gaza refugee women: A life of many faceg\ptil 2014, at:
http://www.unrwa.org/galleries/photos/gaza-refugemmen-life-many-faces.

The World Bank, Economic Monitoring Report to the Adc Liaison Committee, May 27, 2015,
par.4. Compare numbers in July 2013 at
http://unispal.un.org/unispal.nsf/3822h5e39951832&8b6e0058a478/c01b65b9607d31fh85257h9d
0046a70a?OpenDocument.

The World Bank, Economic Monitoring Report to the Adc Liaison Committee, May 27, 2015, p.
5.

OCHA, 2015Strategic Response Plan oPt.

Ww123.

Gaza Strip, Joint Health Sector Assessment Repeptember 2014.

A/69/926-S/2015/409, para. 88.

OCHA, 2015Strategic Response Plan oPt.

Office on the United Nations Special Coordinatartfee Middle East, Report to the Committee,
Brussels, 27 May 2015, par. 68.

WO032.



A/HRC/29/CRP .4

other stress-related symptoms have increasen, about 20 per cent of the population are
estimated to be in need of long-term mental hemstistance among them at least 373,000
373,000 childrer.According to the United Nations Children’s Fund,Gaza, more than
1,500 children have been orpharidd. some cases witnesses reported that childream ev
teenagers, had urine retention problems and wolscrgaming during the night. An inter-
agency Child Protection Rapid Assessment condumtgahg displaced families in Gaza in
the aftermath of the conflict described the prewedeof nightmares and various levels of
either apathy or aggressiveness and violence teatter children’

595. The World Health Organization’s mental hegthgram coordinator in Gaza, Dr.
Dyaa Saymah, told the commission that the curremtinba response in Gaza was,
“scattered and short term funded,” while rehatitita should be a long-term undertaking
that requires sustained fundifigle added:

“

. accumulated exposure to traumatic experiences cause a significant change in
personality: how they perceive the outside worldwhhey perceive their moral system,
how such accumulative exposure to trauma can afffiedt future directions in their lives.
There is also a risk of trans-generational traurifhat means the trauma experienced as
children impacts on how as adults they perceivé flaéure, how they will raise their own
children and tell their story to their children. &in children will be affected by this. It is
like a revolving door”.

Groups at particular risk

596. The commission observes that the above humgats rrestrictions have different
impacts on groups with particular vulnerabiliti€®r instance, people with disabilities may
suffer to a significantly larger extent from restions on access to health care than others;
children are particularly vulnerable to obstaclesaccessing education; women and girls,
especially in the context of Gaza, may be more segdo violence and loss of privacy than
men and boys as a result of the loss of homes @madement. Widows — almost 800
women were widowed last summer — are reportedde ferticular challenges.7 Many of
them face discrimination, as well as economic amzia$ marginalization.8 Many depend
on male family members in terms of income and hmiSiNotably, the risk of losing

The World Bank, Economic Monitoring Report to the Adc Liaison Committee, May 27, 2015,
par. 39.

Interview with WHO mental health program coordaraand Chief of UNICEF Gaza office. See also
Joint Health Assessment report, October 2014 and&A@BI15 Strategic Response Plan oPt.
OCHA, 2015Strategic Response Plan oPt.

United Nations Children’s Fund. State of Palestiemanitarian Situation Report, 23 October 2014
(http://available at www.unicef.org/mena/UNICEF_S8RRep_23_October_2014.pdf),p. 1.

Child Protection Working Group (CPWG) assessmertrte@ctober 2014.

W106.

Al Mezan, Press Release on Women'’s Internationg) D&arch 2015, at
http://www.mezan.org/en/post/20091/On+Internatiekigbmen’'s+Day+Al+Mezan+Calls+for+Prote
ction+and+Respect+for+Women's+Rights+in+Palestin.

Submission from UN Women; meetings with womenghts representatives on 2 and 11 December
2014; interview with W233. The Commission also reedia submission from the Palestinian
Working Women'’s Society for Development, includiffidavits, also from women who lost their
spouses as a result of the conflict.

Norwegian Refugee Council, Women’s Housing, Land, Rroperty Rights in the Gaza Strip
Information, 2013, http://www.nrc.no/arch/_img/9182.pdf.
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custody of their children on the basis of discriatory lawsallegedly forced some women
widowed during last year’s hostilities to marry thether of their deceased husband.

Summary analysis

597. The 2014 hostilities have had an enormous d¢inpa the lives of Palestinians and
Israelis. The scale of the devastation was unpiested and the death toll and suffering
from injuries and trauma speak volumes.

598. The impact of the 2014 hostilities on the Gsizgp cannot be assessed separately
from the blockade imposed by Israel. In particuthe destruction and damage brought
about by the escalation of violence last summerepsignificant challenges to the
enjoyment of the rights to an adequate standatiiofj, housing, food, water, sanitation,
health and education of the population of Gaza. déwmage to electricity infrastructure,
critical for power supply and a whole range of &g, including health services, water and
sanitation has been devastating for the enjoynmientiman rights in the short, medium and
long-term. The continuing displacement of some Q00 people deprives many of privacy,
family life and may have consequences for physiealirity.

599. In accordance with international human righats, all parties have obligations to

respect and take steps towards ensuring the réafizaf these rights, including Israel, the
State of Palestine, the authorities in Gaza andrtegnational community. All relevant

duty bearers and other stakeholders, including mitardgan agencies, NGOs and
international donors must ensure that the relief eeconstruction efforts are based on
human rights. In that context, while fully awasé the need for Israel to address its
security concerns, the commission believes thaGdwa Reconstruction Mechanism, put in
place with the assistance of the United Nationsadcelerate efforts to rebuild destroyed
houses and infrastructure, is not a substitutdifforg the blockade.

600. Ensuring accountability and guaranteeing thbts of all victims to an effective
remedy will be a core prerequisite for breaking ¢kiele of violence and securing a life of
peace and dignity in the region.

Accountability

601. This chapter examines the issue of accouittafal victims of serious violations of
international humanitarian law and gross violatimfsinternational human rights law
alleged to have occurred during the period undamémation by the commission.

International legal framework

602. Israeli and Palestinian authorities have digation to investigate alleged violations
of international humanitarian law and internatiofaiman rights law and to hold
accountable those responsible, as set out in gpective bodies of law. In order to meet

this obligation, States should initiate a rangeaotountability mechanisms, including:
criminal proceedings against suspected perpetravéralleged serious violations of
international law, including international crimindaw; disciplinary measures; and
commissions of inquiry. Using complementary measuaan contribute to efforts to ensure

Excerpt from an interview with a local women’shig representatives in Gaza interviewed by the
Commission, W233.

Art. 2, International Covenant on Civil and Politi®aghts; Human Rights Committee General
Comment No. 31, 2004, First Geneva Convention, artSécond Geneva Convention, art. 50, Third
Geneva Convention, art. 129, Fourth Geneva Converditnl46.
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that all alleged violations are met with an appiater response; that future violations are
prevented; and that victims’ rights are respeéted.

603. In situations of armed conflict, including apation, the authorities are required, at
the very least, to “provide effective penal sanuidor persons committing, or ordering to
be committed, any of the grave breaches” of thee@aiConventiorfsand other violations

of international humanitarian law that amount tor waimes® In the context of law
enforcement operations, at a minimum, States nmastigate alleged violations of the
right to life, resulting from use of force by Statgents or where the responsible party may
be a State agent, in accordance with internatidnahan rights lav. International
humanitarian law holds commanders and other sugedominally responsible for war
crimes committed by their subordinates if they “dint take all necessary and reasonable
measures in their power to prevent their commisgoif such crimes had been committed,
to punish the persons responsibl&his is known as the doctrine of command or superi
responsibility.

604. In relation to the duty to investigate, humigihts treaties, guidelines and principles
elaborate standards against which investigatiors emaluated in order to determine
compliance with the law. Thus, investigations aseessed against the following criteria:
independence; impartiality; thoroughness; effectags; and promptne8gransparency is
also an increasingly important elemént.

605. While international humanitarian law does at#tborate the same level of detail
concerning investigations, these human rights statsdapply at all times, including during
situations of armed confliDuring active hostilities, there are circumstantest may
constrain the ability of a State to fully meet thesandards. Such circumstances should be
assessed on a case-by-case basis and may affatiativeer in which an investigation is
carried out, but do not discharge the authoritiesmf their duty to investigate in a
meaningful way. Fortunately, in practice, States increasingly ewnder to meet these
human 1rgghts standards when conducting investigatia relation to situations of armed
conflict.

E.g Cohen and Shany, Beyond the grave breacheseaetjienduty to investigate alleged violations of
international law governing armed conflicts, 204€ction 5.

Art. 146, Geneva Convention IV. The grave breacmeglefined in art. 147

See for example, art. 85 of Additional ProtocahH art. 8, Rome Statute of the ICC.
E/CN.4/2006/53, para. 35

Rule 153, Customary International Humanitarian Leal, I: Rules

For more details on these criteria, see A/HRC/158a0as 20-25, and The Public Commission to
Examine the Maritime Incident of 31 May 2010 - Sstt&eport — The Turkel Commission: Israel’s
Mechanisms for Examining and Investigating Comptaartd Claims of Violations of the Laws of
Armed Conflict According to International Law (herafter: Turkel Commission), pp.118-134, at
http://www.turkel-
committee.gov.il/files/newDoc3/The%20Turkel%20Repa0for%20website.pdf. See also Cohen
and Shany, 2012, section 3.

A/HRC/15/50, para. 21; Principles on the Effectivev@ntion and Investigation of Extra-legal,
Arbitrary and Summary Executions Recommended by &@nimand Social Council resolution
1989/65 of 24 May 1989; Turkel Commission pp. 134-7

Art. 3 (b), Basic Principles and Guidelines onfight to a Remedy and Reparation for Victims of
Gross Violations of International Human Rights Lavd &erious Violations of International
Humanitarian Law, 2005; E/CN.4/2006/53, para. 3&K& Commission, p.138. See also
CCPRI/C/ISR/CQO/4, para. 6

E/CN.4/2006/53, para. 36

Cohen and Shany, 2012, sections 2.2 and 4.4
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606. International human rights law further sets the obligation to ensure that
individuals have accessible and effective remediesluding compensation, for gross
violations of international human rights law andri@es violations of international
humanitarian law.Remedies include the victim’s right t@)(Equal and effective access to
to justice; b) Adequate, effective and prompt reparation fomhauffered; andd) Access
to relevant information concerning violations areparation mechanisnisReparations
include the following forms: restitution, compensat rehabilitation, satisfaction and
guarantees of non-repetitidnSatisfaction includes a range of measureser alia:
measures aimed at the cessation of continuingtigols; verification of the facts and full
and public disclosure of the truth; a public apgtoand legal reforrf.

Israel

Accountability mechanisms by Israel

607. The MAG is at the heart of Israel's investigatsystem, as detailed by the UN
committee of independent experts in its 2010 repdhe MAG is a central component of
the IDF military justice system, which also inclgd¢he Military Police Criminal
Investigation Department (MPCIB).Decisions on whether to open or close an
investigation lie with the MAG. In the event thAetMAG orders a criminal investigation
to be opened, the MPCID carries out the investigadind submits its findings to the MAG
for a decision as to follow-up, which may includeiadictment.

608. Recently, Israel has taken noteworthy stepsarts bringing its system of

investigations into compliance with internationatarslards. The most significant
development was the establishment in 2010 by theefdonent of Israel of the Public
Commission to Examine the Maritime Incident of 3BW2010 (hereinafter: the Turkel
Commission). The Turkel Commission was, in pargrgked with examining “whether the
mechanism for examining and investigating compfaiatd claims raised in relation to
violations of the laws of armed conflict...conformstiwthe obligations of the State of
Israel under the rules of international lavin February 2013, the Turkel Commission
issued its second report, which concluded that “th@mination and investigation
mechanisms in Israel for complaints and claimsiofations of international humanitarian
law and the methods they practice, generally comyti the obligations of the State of
Israel under the rules of international lawowever, the Turkel Commission also found
that “there are grounds for amending the examinatiod investigation mechanisms and
that in several areas there are grounds for chgntie accepted policy”.Israel has

implemented a number of the 18 recommendation®dssy the Turkel Commission, as

[=2]

Basic Principles and Guidelines on the Right to a &bnmand Reparation for Victims of Gross
Violations of International Human Rights Law andiBes Violations of International Humanitarian
Law, 2005

Ibid., principle 11

Ibid., principles 19 to 23

Ibid, principle 22

For more details on the role and functions ofNt#G in relation to investigations during armed
hostilities, see A/IHRC/15/50, para.s 35-39

Israel, Ministry of Foreign Affairs)srael’s Investigation of Alleged Violations of thaw of Armed
Conflict, p. 3 http://mfa.gov.il/ProtectiveEdge/DocumelsisielInvestigations.pdf (accessed on 6
May 2015) Hereinafter MoFA.

" Turkel Commission, p.33
8 Turkel Commission, p.49

Turkel Commission, p.49
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noted below, and established an inter-agency cosionis- due to complete its work in the
first half of 2015 -- to address implementatiorttef remaining ones.

609. The commission is also aware that NGO B'Tsetemounced, on 4 September
2014, that it would not assist the current militanwestigation mechanism, which it
considered fundamentally flawed, thereby breakintp wast practice. Along with NGO

Yesh Din, it asserted that “the existing invesiigat mechanism precludes serious
investigations and is marred by severe structulalvg that render it incapable of
conducting professional investigatiorfs”.

Investigations into the 2014 hostilities

610. The commission notes Israel’s assertion thailli investigate “fully any credible
accusation or reasonable suspicion of a seriodatioa of the Law of Armed Conflict” in
relation to complaints and other information sudigesIDF misconduct during Operation
‘Protective Edge® As of 11 June 2015, the MAG reported that the MAGB continued
to receive complaints pertaining to incidents tioak place during the operation, and to try
to identify incidents that may warrant examinat@rinvestigatiorf. The MAG Corps stated
stated that it looks into the credibility and cagter nature of each complaint or piece of
information suggesting IDF misconduct to determimeat, if any, follow-up action is
appropriate.

611. In line with a recommendation made by the €ukommissiorf, the IDF Chief of
General Staff established a General Staff Mechaff@niract-Finding Assessments (FFA
Mechanism) to look into “Exceptional Incidents” ihg the 2014 hostilities. According to

to the MAG Corps, the FFA Mechanism is made up ofimber of fact-finding assessment
teams, each led by a senior IDF officer and cormisnembers with expertise on
operational and legal issues, including on intéomal law® A senior officer with expertise
expertise in international law was also appointeddsist the head of the FFA Mechanfsm.
Mechanisn?. The MAG Corps noted that “[nJone of the fact-findi assessment teams’

members served in the chain of command during Giper#rotective Edge™

612. According to the MAG Corps, “[tlhe task of tld=A Mechanism is to collate
information and relevant materials in order to detee the facts with respect to
Exceptional Incidents that occurred during the @pen. These efforts are intended to

1
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MoFA: 2014 Gaza Conflict: Factual and Legal Aspepts13-14,
http://mfa.gov.il/ProtectiveEdge/Documents/Israedistigations.pdf (accessed on 6 May 2015)
Israeli human rights organizations B'Tselem andhvem: Israel is unwilling to investigate harm
caused to Palestinians, 4 September 2014, at
http://www.btselem.org/press_releases/2014090%ur&ito_investigate (accessed on 15 May 2015)
MoFA: 2014 Gaza Conflict: Factual and Legal Aspepts,
http://mfa.gov.il/ProtectiveEdge/Documents/Israedistigations.pdf (accessed on 6 May 2015)
Decisions of the IDF MAG Regarding Exceptional tweits that Allegedly Occurred During
Operation 'Protective Edge’- Update No. 4 (heréénaMAG update no. 4), 11 June 2015, at
http://www.law.idf.il/163-7353-en/Patzar.aspx (as®ed on 12 June 2015)

Ibid; See also Decisions of the IDF Military Adwate General Regarding Exceptional Incidents
During Operation 'Protective Edge'- Update No.&émafter: MAG update no. 3), 22 March 2015,
at http://www.law.idf.il/163-7183-en/Patzar.asprdessed on 10 May 2015)

Turkel Commission recommendation no. 5, p.425

MAG, Operation Protective Edge: Examinations angestigation, 10 September 2014, at
http://www.mag.idf.il/261-6858-en/Patzar.aspx (asszl on 10 May 2015)

8 lbid.
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Ibid.; MAG update no. 4
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provide the Military Advocate General...with as muelectual information as possible in
order to enable the MAG to reach decisions reggravhether or not to open a criminal
investigation, as well as for the purpose of astées-learned' process and the issuance of
operational recommendations that will assist invenéing exceptional incidents in the
future. Exceptional Incidents examined by the FFAckanism are those incidents where
the MAG has decided that additional informatiomaquired in order to determine whether
there exists reasonable grounds for suspicionwblation of the law that would justify a
criminal investigation Information collected and findings reached by tREA
Mechanism are then provided to the MAG to deternilre appropriate next stepsin
specific cases, the MAG can also opt to directlgrop criminal investigation, without an
initial fact-finding assessment.

613. Where the MAG deems the evidence before biesufficient to open a criminal
investigation, the case is referred to “a speciabstigation team assembled by the Military
Police's Criminal Investigation Division in ordey investigate incidents alleged to have
occurred during Operation 'Protective Edgerhe MAG notes that this investigation team
has collected testimonies from IDF soldiers and mamders, as well as from tens of
Palestinian witnessés.

614. As of 11 June 2015, the MAG reported that & teferred allegations with regard
to approximately 190 incidents for examination bg FFA Mechanism. Of those, the FFA
Mechanism had examined and referred 105 to the Nk@ decision on follow up actioh.
action’> The MAG closed the cases of 19 of these incidevitsout opening a criminal
investigation where he “did not find that the cimstances of the incident gave rise to
reasonable grounds for suspicion of criminal bedvdbased on the assessment of the FFA
Mechanisnf However, in some of these latter cases, the MA@menended reviewing
operational methods; while in others, the MAG washle to identify any involvement of
IDF forces in the inciderlt. In some instances, the MAG referred the case tmtthe FFA
Mechanism for further examinatién.

615. In addition, the MAG ordered the opening ofctiininal investigations “without the
need for prior examination by the FFA Mechanisntlanbasis of allegations that indicated
prima facie grounds for a reasonable suspicion of criminalcomnsluct”® Two of these
were closed without undertaking criminal or diskipty proceedings, while the 13 others
were either ongoing or completed and awaiting ey the MAG. The MAG ordered a
criminal investigation into a further seven inciteriollowing examination by the FFA

Mechanism®

616. In April 2015 the MAG issued the first indictments in relatiom the 2014
hostilities. Two soldiers were accused of lootingSN2,420 (over USD 600) from a
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Palestinian home in Shuja’iya, Gaza City. A thialdser was accused of assisting them.
Two of the accused are also charged with obstnuatfqustice®

617. Israel initiated two additional inquiries. Acding to media reports, the first one
was conducted by the Foreign Affairs and Defensm@ittee of the Knesset. At the time
of writing, the Committee’s report was reportediyafised, but has yet to be publisHed.
The second inquiry, announced by the State Conbgtrii January 2015, is looking into
“the procedure of decision- making by the militanyd political echelons during operation
"Tzuk Eitan" (Protective Edge). The investigatioil mclude aspects of international law,
and also focus on the examination and investigatipnocedures within the IDF and the
government® At the time of writing, the State Comptroller hadtryet published his
report.

Compliance of Israel’s investigations with inteational standards

618. The commission is aware of Israel's argumeetgmrding the numerous practical
challenges involved in examining and investigatalpged violations during the 2014
hostilities? Nevertheless, the commission is concerned abomtiraber of procedural,
structural and substantive shortcomings, whichinoetto compromise Israel’s ability to
adequately fulfil its duty to investigate. Many thiese have been identified by the Turkel
Commission, as well as by international human gghechanism3lit should be noted that
the analysis below does not constitute a compréhengview of Israel's system of
investigations, but rather highlights a few keyntsj which, if addressed, would enhance
the compliance of the system with internationahdtads.

Independence and impatrtiality

619. As noted by the UN Committee of Experts in@@hd 2011, a central failing of the
investigation system stems from the dual respdiitsisi of the MAG, both as the legal
advisor to the Chief of General Staff and otheiiteniy authorities and as the supervisor of
disciplinary law and of criminal investigations the military® Along with the Attorney
General, the MAG reportedly regularly participatedabinet meetings regarding the 2014
hostilities! B'Tselem argues that “[m]edia reports and pasee®pce indicate that almost
all the decisions made during Operation Protediislge were made after legal counsel was
provided by the MAG and the attorney genefal’lhe MAG and the MAG Corps are also
tasked with providing legal advice on operatiorssuies before and during the hostilities,

! MAG update no. 4

2 http://www.ynetnews.com/articles/0,7340,L-46300@8html (accessed on 31 May 2015)

Israel State Comptroller, The State Comptroller stigation of operation Tzuk Eitan- Protective at
http://www.mevaker.gov.il/lhe/publication/Articles§es/2015.1.20-Tzuk-
Eltan.aspx?AspxAutoDetectCookieSupport=1 (accesaedlldviay 2015)

* These are set out by Israel's Ministry of Forefgfairs in MoFA: 2014 Gaza Conflict: Factual and
Legal Aspects, pp.2&9, http://mfa.gov.il/Protectidge/Documents/Israelinvestigations.pdf
(accessed on 6 May 2015)

E.g. Human Rights Committee, Concluding observatmnthe fourth periodic report of Israel,
CCPRI/C/ISR/CO/4 (hereinafter: CCPR/C/ISR/CQO/4), para. 6; aHiRE/15/50, paras 90-95.

5 A/HRC/15/50, para 53. See also Cohen and Shany, 26&f2on 4.3.2; A/HRC/16/24, para 12.
B'Tselem, Israeli authorities have proven they adrinvestigate suspected violations of internationa
humanitarian law by Israel in the Gaza Strip, 5tSeyper 2014, at
http://www.btselem.org/accountability/20140905 _dedl_to_investigate (accessed on 31 May 2015)
8 Ibid.
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which directly influences actions taken by soldiers the ground. The commission is
aware that, since 2007, there has been an orgmmabteparation of the units within the
MAG Corps charged with law enforcemérind those tasked with provision of legal
advice® with a view to ensuring that “the military advoestin charge of the prosecution
teams no longer engage in the provision of legaicadto the heads of the jurisdiction
districts in which they operate”, as noted by thekel Commissiorf. At the same time, the
the International Law Department advises “IDF unitish regard to operational activity
during times of emergency and calm, including folating a legal position on methods of
warfare, operational plans and military targétdhe involvement of the MAG in policy
discussions concerning the hostilities, and the rol MAG Corps legal advisors in
decisions taken by the IDF during combat continueatise questions about the MAG’s
ability to carry out independent and impartial istigations, particularly with regard to
cases where soldiers may be following commandsoasttd by the MAG and his
subordinates, but nonetheless may be suspected awingh violated international
humanitarian law or international human rights I&areover, there is a need to ensure the
robust application of international humanitariaw m the MAG’s decisions as to whether
to open or close criminal investigations. For exlEmihe definition of “military objectives”
has implications both for the MAG’s operational dauice of troops on the ground and his
later assessment of whether or not to refer afoasgiminal investigation.

620. Moreover, in the context of the 2014 hostititithe FFA Mechanism appears to
have replaced the operational debriefings for thep@ses of informing the MAG as to
whether the circumstances of an incident of allegethtions of international humanitarian
law merit opening an investigation. This is a weleomeasure, given that, according to the
MAG, the primary purpose of operational debriefinggss “an organizational tool in order
to ‘improve the performance of military units’ and order to learn lesson§”This
development is in line with the Turkel Commissiarhich recommended that ‘separate
mechanism shall be established in order to condufdct-finding assessment’lt was
unclear, at the time of writing, as to whether EeA Mechanism will be limited to the
2014 hostilities, or whether it will also be implented with respect to alleged violations
that occurred subsequently in Gaza as well aseintest Bank.

621. While the MAG is appointed by the civilian N&ter of Defense, his appointment is
made upon the recommendation of the IDF’s ChiefGeieral Staff, contrary to the
recommendation made by the Turkel Commission that MAG be appointed upon
recommendation of a public professional committeeaddition, the tenure and promotion
promotion of the MAG are currently dependent on tliscretion of his supervisot8,
thereby limiting his autonomy. The Turkel Commissguggested addressing this potential
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According to a submission received by the commis§iom Prof. Amichai Cohen, since Operation
‘Cast Lead’ (2008-09), lawyers have become moreliragbin the command structure and in
operational decision-making.

The law enforcement sections are comprised ofritieary prosecution and the Military Defender’s
Office.

The legal advice units are made up of the Adviw lzegislation Department, the Legal Advisor for
the Territories of Judea and Samaria, and theratemal Law Department.

Turkel Commission, p.282-283. See also MoFA, p.4.

Turkel Commission, p.288

Turkel Commission, p.381-2

Turkel Commission, p.382 (recommendation no. 5)

http://www.law.idf.il/320-en/Patzar.aspx (accessedl0 May 2015)

Turkel Commission recommendation no. 7

Cohen and Shany, 2012, section 4.3.2
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difficulty by restricting the MAG’s term in officeto six years and instituting a
predetermined rank.

622. It is important to mention that Israel has piace safeguards to preserve
independence by means of civilian judicial oversigher decisions taken by the MAG,
notably by the Attorney General and the Israelir8oge Court, sitting as the High Court of
Justice. With respect to the Attorney General, afgpean be made to him concerning
MAG decisions, and he may intervene or examinecsits by the MAG. In April 2015,
two directives were issued to this effect, and eerio formalise this appeals procésa.
addition, to enhance the Attorney General’s abiiitycarry out his oversight function, the
Department of Special Operations (international)law&s created in January 2010 in the
office of the Attorney Generdl.The Turkel Commission recommended that this be
strengthened further by establishing a unit speaig in international humanitarian law in
the Advice and Legislation Department at the Miyistf Justice’

623. As for the High Court of Justice, it hearsitpats submitted to it regarding alleged
actions of the government and its agenciasd is therefore in a position to issue rulings in
in relation to decisions taken by the MAG on inigaions into alleged violations during
hostilities® However, in the past, the High Court of Justice teken the position that its
intervention in matters relating to the chief naitif prosecutor “should occur only in very
exceptional circumstance$’According to information reviewed by the commissii the
majority of cases, the High Court of Justice hgsrayed, in principle, the policy set by the
MAG, and has rarely overturned a decision by the@fA

Promptness

624. The MAG Corps stated that the “fact-findingessment teams were instructed to
complete their assignments within a short timeframarder to ensure prompt and effective
examinations® On 22 March 2015, the MAG Corps noted the “rapadgd of progress of
investigations undertaken by the MPCfbwhile welcome, the vague wording leaves open
to interpretation the actual timeframe in which tin@estigations must be completed,
leaving the process vulnerable to delays.

625. As explained by the Turkel Commission, proraptm‘“includes the obligations to
quickly commence and conduct an investigation itineely manner. An investigation

conducted within a reasonable period of time cbaotds to the thoroughness and
effectiveness of the investigation and also to jgutnfidence in the investigative system,

o A W N P

Turkel Commission recommendation no. 7

Directives 4.5003 and 9.1002 issued by the Attpi@eneral; MAG update no. 4

Submission from Prof. Amichai Cohen

Turkel Commission recommendation no. 12, p. 428

Turkel Commission, pp.316-317; submission from PAafichai Cohen

MAG, Operation Protective Edge: Examinations ancstigation, 10 September 2014, at
http://www.mag.idf.il/261-6858-en/Patzar.aspx (a&se&l on 10 May 2015); B'Tselem, Israel’s report
to the UN misstates the truth, 4 February 2010, at
http://www.btselem.org/gaza_strip/20100204 _israelgort_to_un (accessed on 31 May 2015)
HCJ 3292/07, Adalah v. Attorney General, 2011 tigtfwww.shali-
law.co.il/index.php?option=com_content&view=arti&ld=79&Itemid=37 (accessed on 6 May
2015)

8 Submissions from Prof. Amichai Cohen and Adalah

MAG, Operation Protective Edge: Examinations angstigation, 10 September 2014, at
http://www.mag.idf.il/261-6858-en/Patzar.aspx (a&sezl on 10 May 2015)
MAG update no. 3
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and to the sense that justice is achieve®n the basis of files it reviewed, the Turkel
Commission found that “the duration of these inigedions sometimes extends over many
years.” Delays in investigations can seriously comprontise collection of evidence,
which is increasingly difficult to gather and mayeatually be entirely lost the more time
goes by. The Turkel Commission therefore recommgrzdiémeframe of a few weeks for a
decision by the MAG on possible initiation of arvéstigation; a timeframe to be set for
conducting the actual investigation; and for the ®An coordination with the Attorney
General, to set a period of time between the dmtish open an investigation and the
decision to adopt legal or disciplinary measuresp@lose the caseGiven that almost one
one year has elapsed since the end of the hasijlitjuestions arise regarding the
promptness of the many investigations that areeagigomplete.

Thoroughness and effectiveness

626. There is little information available as towhdhe relevant bodies collected or
assessed evident&he commission received indications that somergitevas made by
the MAG to gather Palestinian eyewitness testimaspart of at least some investigations.
However, a number of Palestinian witnesses intereieby the commission said that they
had not been contacted by an Israeli investigataen. In addition, it is unclear if other
methods were used to ensure a thorough review effabts, for example, undertaking
autopsies or medical examinations, to the exterssipte. As noted above, the FFA
Mechanism contains staff with expertise on openaticand legal issues, including on
international law, but no information was availalde to whether staff are trained on
investigation techniques and methodology, in linéghwinternational human rights
standards.

Transparency

627. Israel has exerted efforts to increase trapspg with regard to its investigations.
This has included publication of four updates by tMIAG regarding the status of
assessments and investigatidrisrael has also made attempts to inform the iat@nal
community of progress in this regard through bnigé to diplomats and UN officials in
Geneva and New Yorkand through the publication of material on thetiities on the
website of the Ministry of Foreign Affairsin line with the recommendation of the Turkel
Commission for the MAG to state his reasons forlidiery to open an investigatichthe
MAG has included information concerning certain ividual incidents in his
aforementioned updates. Unfortunately, the Goventroé Israel did not reply to a letter
sent by the commission on 10 February 2015, reipgeshformation in relation to
investigations, adherence to the basic principlesnternational humanitarian law, and
specific incidents in Gaza and the West Bank. Wnisild have been an opportunity to
provide additional relevant information for inclasiin this report.

628. However, a detailed reading of the informapoovided on many of the incidents in
those updates provides little clarity on the assess by the FFA Mechanism and the

Turkel Commission, pp. 397-8

Turkel Commission, p. 398

Turkel Commission recommendations no. 6 and 10.

Submission 33

These can be found at: http://www.law.idf.il/108@/Patzar.aspx

16 and 25 February 2015 and 27 May 2015 in Gearda30 October 2014 in New York.

These can be found at http://mfa.gov.il/Prote@iige/Documents/Israelinvestigations.pdf (accessed
on 6 May 2015)

Turkel commission recommendation no. 6
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MAG. The MAG updates rather make brief referencesntlitary necessity, military
targets, warnings provided, fulfiiment of the ragunent of the principle of proportionality
or the targeting process, and so on, without supglsn adequate level of detail to support
the reasoning justifying actions that resulted iwilian harm. Moreover, according to
information received by the commission, lawyersrespnting complainants have been
prevented from reviewing investigatory materials,tbe basis of its classified natdrand
complainants are often not informed of MAG decisibdespite the assertion by the MAG
that he replies to individuals or organizationd tieve submitted complaints in writifg.

629. While the IDF is understandably limited in thidormation it makes publicly
available by legitimate security concerns, thera iseed to provide sufficient information
for its updates to be meaningfulnformation currently made available is very wete
but is insufficient to allow for effective publimd international scrutiny. The commission
recognises that “the level of transparency expeofeduman rights investigations is not
always achievable in situations of armed conflrticularly as questions of national
security often arise®.Indeed, as noted by the UN Special Rapporteur xinajadicial,
Summary or Arbitrary Executions, “States may haaetital or security reasons not to
disclose criteria for selecting specific targets.ut.Bithout disclosure of legal rationale as
well as the bases for the selection of specifigdatyr (consistent with genuine security
needs), States are operating in an accountabiiyuwm. It is not possible for the
international community to verify the legality okaling.”®

630. Case study:One of the criminal investigations closed by thA® without further
legal proceedings had looked into the killing ofifchildren on 16 July 2014. The boys
had been playing on a breakwater near the portamaGCity, when they were hit by two
missiles fired by Israeli forces from the air. Acdimg to the 11 June 2015 update of the
MAG, the MPCID investigation found that the incidémok place in an area, located on the
breakwater, that was known to be a compound bebgntp Hamas naval forces and was
“utilized exclusively by militants”. MPCID investigators learnt that an intelligence
assessment indicated that operatives would gathirei compound to prepare for military
activity against the IDF. Aerial surveillance thégentified figures running into the
compound, who were believed to be militants, andewmt identified as children. On the
basis of the investigation, the MAG concluded ttthe attack process...accorded with

Israeli domestic law and international law requiegrs”®

631. The commission also examined the killing of flour boys. Based on its own
investigation, the commission found strong indimasi that the IDF failed in its obligations
to take all feasible measures to avoid or at l@sisimize incidental harm to civilians.
According to the International Committee of the REdbss, “[iln order to avoid the
erroneous or arbitrary targeting of civilians datitto protection against direct attack, it
is...of particular importance that all feasible prétians be taken in determining whether a
person is a civilian and, if so, whether he or &hdirectly participating in hostilities’
International humanitarian law provides that, ise®f doubt, the person in question must
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be presumed to be a civilian and therefore proteatgainst direct attackin relation to
targeting decisions, the determination of civilsatus “will have to take into accoumtter
alia, the intelligence available to the decision makiee, urgency of the situation, and the
harm likely to result to the operating forces orpersons and objects protected against
direct attack from an erroneous decision.”

632. In its evaluation of whether these criterial leeen met in this specific case, the
commission considered the following elements. Kirshe boys were aged between 9 and
11 years, and were therefore small in stature mparison to the size of an average adult.
Secondly, there were no IDF soldiers in the areathe ground operations had not
commenced, nor were there any other persons in riemhidanger, thus calling into
qguestion the urgency of launching the strike. Fribm information available, it would
appear that the IDF could have more exhaustivelfied whether those being targeted
were taking a direct part in the hostilities or eemembers of armed groups with a
continuous combat function. Thirdly, the compounalsviocated in the centre of a city of
almost 550,000 residertdetween a public beach and an area regularly ngéighermen,
fishermen, and was visible from nearby hotels, wheternational journalists were staying.
It could therefore not be ruled out that civiliams;luding children, might be present. These
factual elements suggest that by assuming thainihgiduals were members of armed
groups merely on the basis of their presence iarticplar location, the IDF reversed the
presumption of civilian status. In addition, thenwuission is concerned that the MAG
appears to have validated this incorrect applicadibinternational humanitarian law.

633. Concerning the investigation itself, the MAGlained that testimony was gathered

from a large number of soldiers, and supplementeditbeo footage, media images and

affidavits of 3 Palestinian witnesses. Internatloj@aurnalists and other eyewitnesses,

including Palestinians, do not appear to have logestioned, despite many persons having
witnessed the incident. This raises questions atheuthoroughness of the investigation.

Recommendations of UN Human Rights Treaty Bodies

634. The UN Human Rights Committee has consistemtigd States parties to undertake
criminal investigations into serious human righitslations in order to bring perpetrators to
justice? In November 2014, during its periodic examinatafrisrael’'s implementation of
the International Convention on Civil and Politicights, the Committee directed several
recommendations to Israel regarding accountabilifhey included: to “...continue
reforming its investigative system, including, as mitial step, by implementing the
recommendations of the second report of the Tutkehmission. It should ensure that all
human rights violations committed during its militaoperations in the Gaza Strip in 2008-
2009, 2012 and 2014 are thoroughly, effectivelydependently and impartially
investigated, that perpetrators, including, in ieatar, persons in positions of command,
are prosecuted and sanctioned in a manner comnataswith the gravity of the acts
committed, and that victims or their families areoypded with effective remedies,
including equal and effective access to justice semhrations.” Other recommendations
call for investigations into all incidents involgrthe use of firearms by law enforcement
officers and prosecutions of those responsibleefcressive use of force during arrest

1

Arts 50 (1) and 52 (1), Additional Protocol I.

Ibid.

Palestinian Bureau of Statistics, 2014 figures, at
http://www.pcbs.gov.ps/Portals/_Rainbow/Documentsfgizn (accessed on 31 May 2015)
Human Rights Committee General Comment No. 31 (2@@43. 15.
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operations, as well as into allegations of tortaral ill-treatment, and that victims be
provided with effective remediés.

The West Bank, including East Jerusalem

635. The system of investigations into allegatiohgiolations of international law by the

IDF in the West Bank during the period under coesition by the commission differs to

some degree from that in Gaza. While the MAG remsaintral to the system in the West
Bank, the FFA Mechanism (see above) has so far loedy implemented in relation to the
2014 hostilities in Gaza. Based on the informatiwailable, the process of investigations in
the West Bank appears to operate as it did prighéoJune 2014 Operation “Brother’s
Keeper.”

636. Since April 2011, the MAG adopted a new inigedion policy in the West Bank,
whereby “every case in which uninvolved Palestigiare killed by IDF fire be investigated
immediately by the Criminal Investigation Divisiort the IDF Military Police Corps.
According to the IDF, the policy does not applycases where the killing “occurred during
an activity with clear elements of combat (e.ge faxchange)®. While this policy is an
improvement, the broad exemption clause meansttbaes not yet fully comply with the
legal {equirement to investigate every fatalityutésg from the use of force by a State
agent.

637. In cases of alleged violations against Paliests not involving death, information
available to the commission indicated that, in sotases, criminal investigations are
directly opened, while in others, the MAG corps malifiate a preliminary inquiry to
determine whether a criminal investigation is watea® Preliminary inquiries are
apparently often opened when the alleged violatioourred during a military operation
and rely considerably on operational debriefih@ased on the outcome of the inquiry, the
MAG decides whether a criminal investigation shawdopened.

638. The commission reviewed information pertainitggy the use of operational
debriefings as a means to inform the decision eMIAG as to whether to open a criminal
investigation. The main shortcomings relate to famets that: they are carried out by the
same unit involved in the incidehthey are generally based on soldiers’ accountsowtt
complementing this with evidence collected fromtimis and witnesses; those who carry
them out are not trained investigators; there isiglt of appeal against findings reached;
and there is a risk that soldiers ‘coordinate’ tkagicounts of the incideftMoreover, there

is no timeframe set for the finalisation of suctbidefings, and, in practice, this can be a
very long proces$,which may hamper any eventual criminal investigatiThe Turkel

1

CCPR/C/ISR/CO/4, paras 13 and 15

Israel Defence Forces, IDF Military Advocate Getiémplements New Investigation Policy in West
Bank, 6 April 2011, at https://www.idfblog.com/bl@§¥11/04/06/idf-military-advocate-general-
implements-new-investigation-policy-in-west-banké¢essed on 15 May 2015)

3 lbid.

See section above entitled ‘International legatfework’ for an explanation of the legal analysis.
Yesh Din, Data Sheet, September 2014, at httpwwesh-

din.org/userfiles/file/datasheets/Y eshDin%20-%2@3akeet%20Metzach%209_14%20-
%20Eng%20(1)%20(1).pdf (accessed on 31 May 2015)

5 Turkel Commission, pp.335-9
7 Cohen and Shany, 2012, sections 4.2.1 and 4.3.1

Turkel Commission, p.381. See also Amnesty Inté@nat, Trigger-happy: Israel’s use of excessive
force in the West Bank, February 2014, p.62, at
http://www.amnesty.org/en/documents/MDE15/002/26@A(accessed on 31 May 2015)

Turkel Commission, pp.381 and 339. See also Amragtynational, Trigger Happy, p.62
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Commission adds that “the operational debrief isfacused on questions of criminality’”.
Also of concern is that such debriefs are not madsic; complainants and victims are not
informed of the outcome; and information contaitieerein is inadmissible as evidence in
any subsequent prosecutiorthe commission hopes that the establishment ofA F
Mechanism with regard to the 2014 hostilities inz&amay be a first step towards
implementation of the same mechanism for incidemt&aza thereafter and for incidents
not involving death in the West Bank.

639. During the period under examination, Israed hat published updates similar to
those relating to Operation ‘Protective Edge’ rélgay its investigations in the West Bank.
However, from time to time, the MAG does publisls kiecision on a particular case, or
provides such information to a requesting NGO. Thmmission has analysed one such
document, dated 10 July 2014, which discloses th&GM reasoning for closing an
investigation into the case of a 14-year-old bdle#lion 19 March 2012 The boy was shot
shot with live ammunition by an IDF soldier while kvas trying to cross through a breach
in the ‘Wall’ to pick wild herbs, as reportedly pireusly done by Palestinians in the same
area during this season without ramificatiéfiie MPCID investigation concluded that the
the IDF acted in full accordance with open-fireukgions, and therefore found no grounds
for criminal proceedings. The MPCID found that g8fe®t was aimed at the boy’s feet but
actually hit his waist. The investigation appeaos have been based on information
provided by the IDF, while the testimony of Paleisths present could not be obtained. An
investigation by B'Tselem concluded that the bogsed no danger to any other perschs”.
persons™ For its part, the MPCID does not suggest thabthewas armed or that he posed
posed a threat to the soldiers or anyone €l reasoning outlined by the MAG gives an
insight into the way in which the MPCID assessdesrimation during its investigations.
Although the MPCID did not cite any threat posedtbg boy, the MAG still found no
wrong-doing on the part of the IDF.

Other factors that may hinder achieving accourability

Investigations into the role of the political anahilitary leadership in suspected violations
of international humanitarian law and internationahuman rights law

640. During the commission’s examinations of inatdepertaining to IDF attacks on
residential buildings, the use of artillery and estlexplosive weapons with wide-area
effects in densely populated areas; the destructfaentire neighbourhoods in Gaza; and
the regular resort to live ammunition by the IDBtably in crowd control situations, in the
West Bank; questions arose regarding the role mbsefficials who set military policy. In

many cases, individual soldiers may have beenvidtig agreed military policy, but it is

the policy itself that may violate the laws of w&urrently, the FFA Mechanism focuses on
so-called ‘exceptional incidents’ suggesting a eatharrow approach, which may fail to

! Turkel Commission, p.382
2 Turkel Commission, p.338

The full text can be found at http://www.law.idffli63-6762-he/Patzar.aspx?pos=35 (accessed on 29
May 2015). Although the killing occurred just priwrthe period under examination, the Commission
deemed it important to include the case in ordehted light on the way investigations are handied b
the MPCID and the MAG.

B'Tselem, Responsibility for killing 14-year-old Ratinian lies primarily with commanders who
ordered armed ambush, 26 March 2014, at
http://www.btselem.org/firearms/20140326_killing_pfisef_a_shawamreh_deir_al_asal (accessed
on 31 May 2015)

® Ibid.

http://www.law.idf.il/163-6762-he/Patzar.aspx?p85<faccessed on 29 May 2015)



A/HRC/29/CRP .4

take into account violations of international lamat result from an intentional policy or
military command, which itself may fail to complyittv international legal obligation's.
The commission’s investigations also raise theeisstiwhy the political and military
leadership did not revise their policies or chatimgr course of action, despite considerable
information regarding massive death and destrudtidgbaza, which in turn raises questions
as to potential violations of international humarian law and criminal law by these
officials. There is therefore a need to look inke tvarious stages of decision-making,
notably in the design, planning, ordering and agéitsof the military operations.

641. By way of example, on 21 July 2014, 13 days the hostilities in Gaza, ten Israeli
human rights organisations wrote to the Attorneyné&al requesting that he instruct the
political and command leadership to refrain frokirig actions that may violate the laws of
war. They also asked him to act to establish a an@sin to investigate decisions and
guidelines of these leaders regarding the condiitiostilities in Gaz&.In a reply of 5
August 2014, the Attorney General noted that thE IB instructed to act in accordance
with international law, and that to ensure theskgabons, the Government and military
receive constant legal counsel. He added that ipcand investigation mechanisms exist
within the IDF and the Ministry of Justice, and gaw indication that he would follow up
on the requests made by the human rights orgamisgt{Calls, made by eight NGOs in a
letter to the Attorney General, for investigatiaisall levels into alleged violations during
the 2008-09 hostilities in Gaza were reportedly mith a similar response from the
Attorney General?)In the latest round of violence, no action is know have been taken
by the MAG, in the case of military commanders, dydthe Attorney General, with
respect to military and civilian leadership, totiatie investigations into the role of senior
officials. It is therefore unclear how the Attorn@gneral is actively and wholly fulfilling
his role to provide oversight of the MAG.

642. Another accountability mechanism that theeStady initiate is a public commission
of inquiry to review policies and practices. As ewtby the Israeli Ministry of Foreign
Affairs, this was done in response to the Flotitaident, with the establishment of the
Turkel Commission. With regard to the 2014 hostilities, no such cossian of inquiry
has been initiated. Rather, for the time beings the State Comptroller who will undertake
an examination of the decision-making process efptlitical and military echelons, with
reference to international law. As noted by theKEBUCommission, it is state commissions
of inquiry that would usually handle the investigat of incidents involving senior
decision-makers. The commission notes that thee SEamptroller does not appear in the
list of bodies in Israel that investigate violatsoof international humanitarian law, outlined
by the Turkel Commissiof.

643. The State Comptroller does not appear to tav@pecific focus on assessing
compliance with international law. For example, wi@oking into the Flotilla incident, the

Turkel Commission explained that the “State Conlfgrdocused on the decision—making
process within the Government with respect to @sdiing of the maritime incident and the
interaction that took place between the politicledon and the IDF; intelligence matters;

Submission 33
http://www.acri.org.il/len/wp-content/uploads/200A4INGOs-Letter-to-AG-Protective-Edge-
Violations.pdf (accessed on 31 May 2015)
http://www.acri.org.il/he/wp-content/uploads/200Akyoamash050814.pdf (accessed on 31 May
2015)
http://www.btselem.org/download/20090120_acri_tazoz_on_castlead_investigations_eng.pdf ;
http://www.btselem.org/press_releases/2009031%&zecl on 31 May 2015)

5 MoFA, p.13

6

Turkel Commission, pp. 387-8

173



A/HRC/29/CRP.4

174

and the work of the public relations authoritiésTo attempt to mitigate the impact of a
lack of specialised expertise, the Comptroller basught in experts to assist with his
current inquiry concerning the 2014 hostilitiesGaza in order to bolster existing capacity,
notably in the field of international humanitaritaw.? The commission looks forward to
reading the report of the State Comptroller anderages its early publication. His inquiry
should be supplemented by mechanisms - includiimgircal proceedings and disciplinary
measures - that aim, where appropriate, to holédmount individuals who may have
played a role in wrong-doing, regardless of thesipon in the hierarchy.

644. Broadly speaking, the commission is not awdrany on-going investigations of
senior officials for alleged violations of interf@tal humanitarian law or international
human rights law. In this context, the Turkel Corssion recommended that Israel enact
“provisions that impose direct criminal liabilitynomilitary commanders and civilian
superiors for offenses committed by their subordisid in line with the doctrine of
command or superior responsibility.

Domestic legislation

645. As noted by the Turkel Commission, Israeli Boes not include all acts defined as
war crimes under international humanitarian fawCorrespondingly, the Turkel
Commission recommended that the Ministry of Justfagtiate legislation for all
international criminal law offenses that do not éav corresponding domestic offense in
Israeli criminal law.? If implemented, this would be an important stepidmis ensuring
that when convictions regarding allegations of@gsiinternational crimes are secured, they
are met with sentences commensurate to the crinsemantioned above, the Turkel
Commission also recommended enacting legal prawsito incorporate the doctrine of
command or superior responsibility in domestic $&gion.

Right to effective remedies and reparation

646. The commission was not in a position to thghby examine victims’ right to
benefit from effective remedies and reparationha timeframe available. However, it
would like to emphasize that victims face signifitabstacles that impede the fulfilment of
this right. All Palestinian victims are confrontadth similar difficulties, but impediments
faced by Gazan victims are compounded by the peaticontext of the Gaza Strip, notably
the Israeli-imposed blockade - which prevents Rialiess in Gaza from exiting the Strip
and from entering Israel - and the recurrent baoditactive hostilities. Some of the main
challenges are summarised below.

647. A broadly defined legal exclusion within Idiad.aw on the Liability of the State
5712-1952 (Civil Torts Law), known as the “combatien” exemption, prevents victims
from claiming compensation from the Government sfaél for actions taken while
“combat[ing] terror, hostile acts or insurrectio®yen when there are clear allegations of
violations of international law.A further impediment for victims from Gaza to seek
compensation for damages is the statute of liroitatiapplied under the Civil Torts Law,

w

Turkel Commission, p.445

The investigation will be aided by three expePiof. Michael Newton, Prof. Moshe Halbertal and
Prof. Miguel Deutsch. Prof. Newton is an internasiblaw expert, with particular expertise on
accountability, transnational justice, and condifdtostilities.

Turkel Commission recommendation no. 2; submisfiom Adalah. Note also that the doctrine of
command responsibility is described in the intéomatl legal framework.

* Turkel Commission, pp.363-5
5 Turkel Commission recommendation no. 1

A/69/347, paras 61-69
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which is reduced from the usual seven years to tmtyyears from the day of the event
during which the injury took placePrior to this, in order to retain the possibilioymake a
claim, victims must submit written notice to therigitry of Defence within 60 days. This
procedure is particularly difficult to fulfil durgnactive hostilities, especially when they last
for an extended period of time, such as those winser 2014.

648. Restrictions on movement, which are almostl tiot the case of Gaza's residents,
severely constrain victims’ ability to claim comation, in a number of ways. Routine
procedures required of claimants, such as signatbyea claimant’s lawyer, are often
difficult, if not impossible, to accomplish. In atldn, plaintiffs and witnesses from Gaza
are routinely denied access to Israeli courts il ¢awsuits concerning compensation
claims for cross-examination or for examination tmedical specialists, due to the
blockade. This almost complete closure of Gaza edstricts the entry of lawyers from
Israel to Gaza and therefore effectively prevemigdrson contact with their clients.

649. High financial guarantees imposed on the pfaisan be another factor that
prevents Palestinian victims and their familiesrirpursuing a claim in Israeli couig he
costs of making a claim include court and legatfess well as a guarantee that is assessed
according to the likelihood of the success of tlant. Such costs are frequently beyond the
means of Palestinians, especially in areas wheverpolevels have risen substantially in
recent years due to access and movement restecsanh as Gaza.

Past accountability

650. Israel has failed to hold accountable thospawmsible for alleged grave violations of
international humanitarian and human rights lawitesy from IDF actions during recent
past active hostilities in GaZaAccording to the information available with regaial
Operation “Cast Lead”, of 52 criminal investigaoropened into allegations of
wrongdoing, three cases were submitted to prosatatnd resulted in four convictions. In
three other cases, disciplinary action was taketinag six officers. Those cases that were
pursued before the courts were not in relatiorhéorost serious violations alleged to have
been committed during the 2008-09 operation. lati@h to Operation “Pillar of Defense”,
as of April 2013, the MAG had not launched a singieninal investigation.In relation to
both operations, policy level decisions and possitdsponsibility of members of the
political, military and judicial establishments wenot investigated. This, coupled with the
very small percentage of prosecutions and convistand the nature of the cases resulting
in indictments, raise serious questions regardihg tffectiveness of the current
mechanisms to hold to account those responsiblethiermost serious alleged crimes,
wherever they may have taken place.

651. The picture is equally bleak when reviewingeotdata available. According to the
information reviewed, of 36 investigations into #ikings of Palestinians in the West Bank
between April 2011 and early 2015, there had onderbtwo indictments and one

Submission from Adalah; A/69/347, paras 61-69

Submission from Adalah; A/69/347, paras 61-69

E.g. A/69/347, para 52.

B'Tselem: Israeli authorities have proven they @dnnvestigate suspected violations of internationa
humanitarian law by Israel in the Gaza Strip, 5tSeyper 2014, at
http://www.btselem.org/accountability/20140905 _dadl_to_investigate (accessed on 31 May 2015);
A/HRC/28/80/Add.1, para 79

Ibid.
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conviction! Moreover, Yesh Din found that between 2010 and32@hly 2.2 per cent of
investigations into alleged IDF offenses againde$tmians resulted in indictmerftdn
rare cases between September 2000 and mid-2013ewtwavictions were secured,
sentences were relatively short - in some casegsshart - given that these cases involved
deaths of civilian$, raising questions as to whether sentences handech dvere
commensurate with the gravity of the crinféalith regard to allegations of torture and ill-
treatment, NGO the Public Committee against Tortorésrael notes that over a 15-year
period (1999 to 2014), not a single criminal inigstion was opened into the hundreds of
complaints that it and others have presented toeflegant authorities.

Palestine

652. Little information was available to the comsii, at the time of writing, regarding
steps taken by the State of Palestine and the itigkan Gaza to conduct investigations
into alleged serious violations of internationalnfanitarian and gross violations of
international human rights law.

653. The commission is aware of the challengegifagethe State of Palestine to fulfil its
duty in this regard, notably relating to lack otass to Gaza and to the divisions between
the West Bank and Gaza. On 26 March 2015, the ijnef the Interior of the State of
Palestine informed the commission that, “[tthe Goweent of National Consensus, formed
just days before the attack, did not have a presenmcthe ground in the Gaza Strip
effective enough to enable it and its judicial argao investigate such acts, and the
Palestinian Public Prosecutor’'s Office has stillt feen able to exercise its legal
jurisdiction by investigating and prosecuting trergetrators of those actionsThat said,
the State of Palestine informed the commissionsofillingness to conduct investigations
as soon as the process of reconciliation is comgleEurther, it noted that efforts are
underway to unify the two judicial systems, inchuglithe Office of the Prosecutor, which
have essentially been operating in parallel inWest Bank and Gaza for several yéars.
addition, the commission was informed that insiarg were given to the Office of the
Prosecutor (Gaza) to open investigations into abmrmof cases, with no further detail
provided on the nature of those cases or what pssgif any, has been matle.

1

As explained above the change in policy in Ap@ill2 regarding the automatic opening of
investigations of Palestinian fatalities in inciteoutside of “combat activity”. See also
A/HRC/28/80, para 18.

Yesh Din, Data Sheet, September 2014, at httpwwesh-

din.org/userfiles/file/datasheets/Y eshDin%20-%2@3aket%20Metzach%209_14%20-
%20Eng%20(1)%20(1).pdf (accessed on 31 May 2015)

Yesh Din, Data Sheet, July 2013, at http://wwwhyes
din.org/userfiles/file/datasheets/data%20sheet¥haj202013/ICAP%20Death%20cases%20investi
gations%20and%?20indictments_July%202013_ENG.pdie&sed on 31 May 2015)

4 This concern was also raised by the UN Secretanye@l, see A/69/347, para. 53.

7
8
9

Public Committee Against Torture in Israel, IsraBriefing to the Human Rights Committee for the
Committee’s Review of the Fourth Periodic Report sna¢l, September 2014 at
http://www.stoptorture.org.il/files/PCATI%20submiseP620t0%20HRC%202014_0.pdf (accessed
on 27 May 2015)

Reply to requests for clarification from the Unitddtions Independent Commission of Inquiry on the
2014 Gaza Conflict from the Ministry of the Interi&@tate of Palestine (HRC/NONE/2015/36), p.7
(translated from the Arabic)

Meeting with State of Palestine Ministry of Intari

Meeting with State of Palestine Office of the Rmsor

Ibid.
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654. The commission takes note of the findingshefUN Committee of Experts in 2010
concerning investigations into violations allegedmmitted by Palestinian actors before
and after the 2008-09 hostilittesonducted by the Palestinian Authority, througle th
Palestinian Independent Investigation Commis$idn. 2010, the Council of Ministers
established a Ministerial Committee to follow up dine recommendations of the
Palestinian Independent Investigation Commissigomg However, at the time of writing,
writing, no information was available on the implemation of its report, presented to the
Council of Ministers in February 2011.

656. In its 2010 report, the Committee found thhe tPalestinian Independent
Investigation Commission had “laid the groundwask the commencement of proceedings
against perpetrators and other measures suitevirp redress to the victim&However,
However, the commission is not aware of any stegert, several years on, to bring to
justicse the perpetrators of alleged violations @med with the hostilities of 2008-09 and
2014:

657. As for the authorities in Gaza, they provighedinformation to the commission on
specific cases or incidents in relation to whickytimay have opened an investigation. They
told the commission that they had created a bodgvestigate allegations of extrajudicial
killings. However, no information was forthcoming the details of this body or of any
investigation it may have initiated, nor of any extlinvestigations it may have conducted,
such as into allegations of indiscriminate rocked anortar fire. There appears to be no
concerted effort to investigate such allegationiéni@ with international standards. Previous
assessments by UN human rights bodies indicate ttieatauthorities in Gaza have not
conducted credible and genuine investigations jrast escalations of hostilities in recent
years® and have, in particular, failed to conduct invgations into rocket and mortar
attacks against Israél.

International mechanisms

658. On 1 January 2015, the Government of the Stakalestine lodged a declaration
under article 12(3) of the Rome Statute accepthmg jurisdiction of the International
Criminal Court (ICC) over alleged crimes committéa the occupied Palestinian territory,
including East Jerusalem, since June 13, 2014"2 @enuary 2015, the Government of the
State of Palestine acceded to the Rome Statuteepgsiting its instrument of accession
with the UN Secretary-General. On 16 January 28%% matter of policy and practice, the
Prosecutor of the ICC opened a preliminary exanunainto the situation in Palestine in
order to establish whether the Rome Statute aiferi opening an investigation are rflet.

659. During this examination, currently underwake tICC seeks to reach a fully
informed determination as to whether there is asarable basis to proceed with an
investigation pursuant to the criteria establishgdhe Rome StatuteThe Court specifies

0 N o o b~ W N P

As set out in A/IHRC/12/48.

A/HRC/15/50, paras 65-75 and 96-97

A/HRC/15/50, para. 75

A/HRC/15/50, para. 98

A/HRC/16/24, paras 88-90; A/HRC/28/45, para. 30

A/HRC/15/50, paras 100-101

A/HRC/16/24, para. 90

International Criminal Court, Palestine at http:/Amec-
cpi.int/en_menus/icc/structure%200f%20the%20cofiités6200f%20the%20prosecutor/comm%20
and%20ref/pe-ongoing/palestine/Pages/palestine @sgrssed on 31 May 2015)

Specifically, under article 53(1) of the Rome Statthe Prosecutor shall consider issues of
jurisdiction, admissibility and the interests o$fice in making this determination. See Intermatio
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that there are “no timelines provided in the Ron&tiBe for a decision on a preliminary
examination™ and that “[dJepending on the facts and circumstaraf each situation, the

Office will decide whether to continue to collenfdarmation to establish a sufficient factual
and legal basis to render a determination; initaténvestigation, subject to judicial review
as appropriate; or decline to initiate an investiga”® The Court acts in an independent
and impartial manner, examining alleged violatioegardless of the identity of the

perpetrator. A central consideration for the Courtall such preliminary examinations, is
to assess whether there are credible national tiga¢iens and prosecutions underway;
only in the absence of genuine national processttshe Court consider taking further

action.

660. On 2 April 2014, the State of Palestine acdedeseven of the nine core human
rights treaties and one of the substantive prososithout reservationThe treaties entered
into force on 2 May, 7 May and 2 July 2014 respetyi, thereby formally obligating the
State of Palestine to uphold their provisiénalso on 2 April 2014, it acceded to
Additional Protocol | of the Geneva Conventionsl8#9. On 31 December 2014, the State
of Palestine also acceded to 12 other internatidnadties, including the Geneva
Conventions and their Additional Protocols Il atigd dnd the 1968 Convention on the non-
applicability of statutory limitations to war crimeand crimes against humanityThe
Commission welcomes these accessions and the coramtit thereby, of the State of
Palestine to adhere to these new legal obligatianksto submit to scrutiny by the bodies
that periodically monitor implementation of thedties.

661. Israel is not a State party to the Rome StaiMith regard to the ICC, a statement
on the website of the State Comptroller, announdhig launch of his aforementioned
inquiry (see above), states that “[a]ccording tmgples of international law when a State
exercises its authority to objectively investigateusations regarding violations of the laws
of armed conflict, this will preclude examinatiorf said accusations by external
international tribunals (such as the InternatioBaiminal Court in The Haguef”As
elaborated in the legal framework above, Israelb@ind by its obligations under
international humanitarian law and internationainiam rights law.

Criminal Court, The Prosecutor of the Internationatr@al Court, Fatou Bensouda, opens a
preliminary examination of the situation in Palesti1l6 January 2015, at http://www.icc-
cpi.int/en_menus/icc/press%20and%20media/press¥628es/Pages/pr1083.aspx (accessed on 31
May 2015)

Ibid.

Ibid.

The International Covenant on Civil and Political iRgy the International Covenant on Economic,
Social and Cultural Rights; the Convention on thenilation of All Forms of Discrimination against
Women; the Convention on the Rights of Persons Bislabilities; the International Convention on
the Elimination of All Forms of Racial Discriminati; the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or PunishnteetConvention on the Rights of the Child;
and the Optional Protocol to the Convention on thghii of the Child on the Involvement of
Children in armed conflict.

OHCHR press briefing notes on Palestine, 2 May 2814,
http://unispal.un.org/UNISPAL.NSF/0/262AC5B8C25B36458B2CF006C010D (accessed on 31
May 2015)

For more details, see International Committee efRled Cross at
https://www.icrc.org/applic/ihl/inl.nsfilvwTreaties® ountrySelected.xsp?xp_countrySelected=PS
(accessed on 31 May 2015)

Israel State Comptroller, The State Comptroller stigation of operation Tzuk Eitan- Protective at
http://www.mevaker.gov.il/lhe/publication/Articles§es/2015.1.20-Tzuk-
Eltan.aspx?AspxAutoDetectCookieSupport=1 (accessedlldviay 2015)
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C. Assessment

662. In recent years, Israel has taken significd@ps aimed at bringing its system of
investigations into compliance with internationtdrelards. The Turkel Commission, itself
an initiative of the Government of Israel, has kelpo give momentum to these efforts, and
has provided concrete recommendations as to haye @bout it, a number of which have

already been implemented by Israel. Notwithstangiragress achieved to date, significant
further changes are required to ensure that Isdeduately fulfils its duty to investigate,

prosecute and hold perpetrators of alleged viatatiof international humanitarian law and
international human rights law accountable, in lwith international standards, as outlined
above. The prompt implementation of all the recomdagions elaborated by the Turkel

Commission over two years ago would go a long waalising this goal.

663. Given that investigations into the 2014 hiitf are ongoing, it is too early to
assess whether there have been appropriate priosecand convictions. Nevertheless, the
commission is concerned that the only indictmentddte, almost one year after the events,
are in connection with the relatively minor offensietheft. It is further disturbed by the
closure of the criminal investigation into the kit of the four boys on the beach (see paras
30-31) without further legal proceedings, despitersy indications that the actions of the
IDF were not in conformity with international hunitamian law and that the investigation
does not appear to have been carried out in audgbronanner. In relation to the West
Bank, the commission was not in a position to examinvestigations into the
aforementioned 27 cases of Palestinian fatalitzfs17 cases of killings of Palestinians
between 16 June and 22 August 2014, B'Tselem wasnied that a criminal investigation
had been opened into 12 and a limited investigatah been launched into three cases; in
one casle, no response was received; and in andtigemilitary was not aware of the
incident.

664. The commission is concerned that impunity g@itevacross the board for violations
of international humanitarian and human rights Elegedly committed by Israeli forces,

whether it be in the context of active hostilitir€Gaza or killings, torture, and ill-treatment
in the West Bank. Israel must break with its recemientable track record in holding

wrong-doers accountable, not only as a means toresgastice for victims but also to

ensure the necessary guarantees for non-repetifibnse responsible for suspected
violations of international law at all levels ofetipolitical and military establishments must
be brought to justice. An important factor in ernadpl such a process will be the
implementation of the Turkel Commission’s recomnatimhs 1 and 2 concerning legal
reform with regard to international criminal lawferises that are currently not found in
Israeli law and to the incorporation of the doarof command or superior responsibility.

665. The commission emphasizes that the rightsctifns should be at the centre of any
accountability process. Palestinian victims ardesyatically denied their right to effective
remedies and reparation due to an array of obsta¥ietims — in some cases repeatedly
suffering violations in recent years - have a rightknow the truth and to receive
restitution.

666. Palestinian authorities have consistentlyethito ensure that perpetrators of
violations of international humanitarian law anteimational human rights law are brought
to justice, and that Israeli victims are granteeirthright to effective remedies and

B'Tselem, Follow-up: Military Police and MAG Corpsviestigations of civilian Palestinian fatalities
in West Bank since new policy imposed, updated 39 RHL5, at
http://m.btselem.org/accountability/military_poligevestigations_followup (accessed on 27 May
2015)
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reparation. With respect to the local authoritie$siaza, no steps appear to have been taken
to initiate investigations into actions by Paleistmarmed groups, seemingly due to a lack
of political will. The Palestinian Authority claimghat its failure to open investigations
results from insufficient means to carry out inigations in a territory over which it has
yet to re-establish unified control. The commissisrtoncerned that continuing political
divisions also contribute significantly to impedipgstice for all victims of violations by
Palestinian armed groups. The absence of measumeiiate criminal proceedings against
alleged perpetrators calls into question the stdetdrmination of the Palestinian Authority
to achieve accountability. In line with their legabligations, the authorities must take
urgent measures to rectify this long-standing inityun

667. Comprehensive and effective accountability maesms for violations allegedly
committed by Israel or Palestinian actors will bekey deciding factor as to whether
Palestinians and Israelis are to be spared yethanabund of hostilities and spikes in
violations of international law in the future.

VIIl. Conclusions and recommendations

A. Concluding observations

668. The commission was deeply moved by the immense srifg of Palestinian and
Israeli victims, who have been subjected to repeaderounds of violence. The victims
expressed their continued hope that their leadersral the international community
would act more resolutely to address the root causeof the conflict so as to restore
human rights, dignity, justice and security to allresidents of the Occupied Palestinian
Territory and Israel. In relation to this latest round of violence, which resulted in an
unprecedented number of casualties, the commissiomas able to gather substantial
information pointing to serious violations of intemational humanitarian law and
international human rights law by Israel and by Pakstinian armed groups. In some
cases, these violations may amount to war crimes.h& commission urges all those
concerned to take immediate steps to ensure accoability, including the right to an
effective remedy for victims.

669. With regard to Israel, the commission examinedarefully the circumstances of
each case, including the account given by the Statevhere available. Israel has,
however, released insufficient information regarding the specific military objectives of
its attacks. The commission recognizes the dilemmthat Israel faces in releasing
information that would disclose in detail the targes of military strikes, given that such
information may be classified and jeopardize intelgence sources. Be that as it may,
security considerations do not relieve the authories of their obligations under
international law. The onus remains on Israel to povide sufficient details on its
targeting decisions to allow an independent assesem of the legality of the attacks
conducted by the Israel Defense Forces and to agsidctims in their quest for the
truth.

670. The commission is concerned that impunity preils across the board for
violations of international humanitarian law and international human rights law
allegedly committed by Israeli forces, whether it b in the context of active hostilities
in Gaza or killings, torture and ill-treatment in the West Bank. Israel must break with
its recent lamentable track record in holding wrongloers accountable, not only as a
means to secure justice for victims but also to enge the necessary guarantees for
non-repetition.
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671. Questions arise regarding the role of senioffficials who set military policy in
several areas examined by the commission, such ashe attacks of the Israel Defense
Forces on residential buildings; the use of artilley and other explosive weapons with
wide-area effects in densely populated areas; theestruction of entire neighbourhoods
in Gaza; and the regular resort to live ammunitionby the Israel Defense Forces,
notably in crowd-control situations, in the West Bak. In many cases, individual
soldiers may have been following agreed military day, but it may be that the policy
itself violates the laws of war.

672. The commission’s investigations also raise thessue of why the Israeli
authorities failed to revise their policies in Gazaand the West Bank during the period
under review by the commission. Indeed, the fact &t the political and military
leadership did not change its course of action, dei#e considerable information
regarding the massive degree of death and destruoti in Gaza, raises questions about
potential violations of international humanitarian law by these officials, which may
amount to war crimes. Current accountability mechamsms may not be adequate to
address this issue.

673. With regard to Palestinian armed groups, the@mmission has serious concerns
with regard to the inherently indiscriminate nature of most of the projectiles directed
towards Israel by these groups and to the targetingf Israeli civilians, which violate
international humanitarian law and may amount to awar crime. The increased level
of fear among Israeli civilians resulting from the use of tunnels was palpable. The
commission also condemns the extrajudicial executis of alleged “collaborators”,
which amount to a war crime.

674. The Palestinian authorities have consistentfigiled to ensure that perpetrators
of violations of international humanitarian law and international human rights law
are brought to justice. The commission is concernethat continuing political divisions
contribute significantly to the obstruction of justice for victims of violations by
Palestinian armed groups. The absence of measures initiate criminal proceedings
against alleged perpetrators calls into question # stated determination of the
Palestinian Authority to achieve accountability. In accordance with their legal
obligations, the authorities must take urgent meases to rectify this long-standing
impunity.

675. Comprehensive and effective accountability mbanisms for violations
allegedly committed by Israel or Palestinian actorswill be a key deciding factor of
whether Palestinians and Israelis are to be spareget another round of hostilities and
spikes in violations of international law in the fuure.

Recommendations

676. The persistent lack of implementation of recomendations — made by previous
commissions of inquiry, fact-finding missions, Uniéd Nations treaty bodies, special
procedures and other United Nations bodies, in paitular the Secretary-General and

OHCHR - lies at the heart of the systematic recurnece of violations in Israel and the

Occupied Palestinian Territory. Bearing in mind this wealth of guidance, the
commission will not elaborate an exhaustive list ofecommendations, which would

repeat concerns registered by other bodies. Rathethe commission calls upon all duty
bearers to implement fully all recommendations madéy the above-mentioned bodies
without delay in order to avert a crisis similar tothat of summer 2014 in the future.

677. The commission calls upon all parties to fullyrespect international
humanitarian law and international human rights law, including the main principles

181



A/HRC/29/CRP.4

182

of distinction, proportionality and precaution, and to establish promptly credible,
effective, transparent and independent accountabtly mechanisms. The right of all
victims to an effective remedy, including full repaations, must be ensured without
further delay. In this context, the parties shouldcooperate fully with the preliminary
examination of the International Criminal Court and with any subsequent
investigation that may be opened.

678. The commission also calls upon lIsraelis and [Batinians to demonstrate
political leadership by both refraining from and taking active steps to prevent
statements that dehumanize the other side, incitealred, and only serve to perpetuate
a culture of violence.

679. The commission calls upon the Government ofrkel to conduct a thorough,
transparent, objective and credible review of poliies governing military operations
and of law enforcement activities in the context othe occupation, as defined by
political and military decision-makers, to ensure ompliance with international

humanitarian law and human rights law, specificallywith regard to:

(@) The use of explosive weapons with wide-aredexdts in densely populated
areas, including in the vicinity of specifically potected objects;

(b)  The definition of military objectives;
(c)  The tactics of targeting residential buildings
(d)  The effectiveness of precautionary measures;

(e) The protection of civilians in the context ofthe application of the
Hannibal directive;

) Ensuring that the principle of distinction is respected when active
neighbourhoods are declared “sterile combat zones”;

(g)  The use of live ammunition in crowd control guations.

680. The review should also examine mechanisms foontinuous review of respect
for international humanitarian law and human rights law during military operations
and in the course of law enforcement activities ithe context of the occupation.

681. The commission further calls upon the Governmm of Israel:

(@) To ensure that investigations comply with intanational human rights
standards and that allegations of international cnnes, where substantiated, are met
with indictments, prosecutions and convictions, wh sentences commensurate to the
crime, and to take all measures necessary to ensutteat such investigations will not
be confined to individual soldiers alone, but willalso encompass members of the
political and military establishment, including at the senior level, where appropriate;

(b) To implement all the recommendations containedn the second Turkel
report, in particular recommendation no. 2 calling for the enactment of provisions
that impose direct criminal liability on military ¢ ommanders and civilian superiors
for offenses committed by their subordinates, in tie with the doctrine of command
responsibility;

(c)  To grant access to Israel and the Occupied Ratinian Territory for, and
cooperate with, international human rights bodies ad non-governmental
organizations concerned with investigating allegediolations of international law by
all duty bearers and any mechanisms established kihe Human Rights Council to
follow up on the present report;
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(d) To address structural issues that fuel the cdlict and have a negative
impact on a wide range of human rights, including he right to self-determination; in
particular, to lift, immediately and unconditionall y, the blockade on Gaza; to cease all
settlement-related activity, including the transfer of Israel’s own population to the
occupied territory; and to implement the advisory ginion rendered on 9 July 2004 by
the International Court of Justice on the legal cosequences of the construction of a
wall in the Occupied Palestinian Territory;

(e) To accede to the Rome Statute.
682. The commission calls upon the State of Palewi

(@) To ensure that investigations into violations of international
humanitarian law and international human rights law, including international crimes,
by the Palestinian Authority, the authorities in Gaza and Palestinian armed groups,
where substantiated, comply with international human rights standards and that full
accountability is achieved, including through crimhal proceedings;

(b) To accelerate efforts to translate the declateons on Palestinian unity
into tangible measures on grounds that would enabl¢he Government of national
consensus to ensure the protection of human rightend to achieve accountability for
victims.

683. The commission calls upon the authorities in &a and Palestinian armed
groups:

(@) To respect the principles of distinction, proprtionality and precaution,
including by ending all attacks on Israeli civiliars and civilian objects, and stopping
all rocket attacks and other actions that may spred terror among the civilian
population in Israel;

(b) To take measures to prevent extrajudicial exetions and eradicate
torture, cruel, inhuman and degrading treatment; to cooperate with national
investigations aimed to bring those responsible foviolations of international law to
justice; and to combat the stigma faced by familiesf alleged collaborators.

684. The commission calls upon the international comunity:

(@) To promote compliance with human rights obligéons, and to respect,
and to ensure respect for, international humanitaran law in the Occupied Palestinian
Territory and Israel, in accordance with article 1 common to the Geneva
Conventions;

(b)  To use its influence to prevent and end violans, and to refrain from
encouraging violations by other parties;

(c) To accelerate and intensify efforts to develofegal and policy standards
that would limit the use of explosive weapons wittwide-area effects in populated
areas with a view to strengthening the protectionfacivilians during hostilities;

(d) To support actively the work of the International Criminal Court in
relation to the Occupied Palestinian Territory; to exercise universal jurisdiction to try
international crimes in national courts; and to conply with extradition requests
pertaining to suspects of such crimes to countrieshere they would face a fair trial.

685. The commission recommends that the Human Right Council consider

conducting a comprehensive review of the implementi@an of the numerous

recommendations addressed to the parties by its owmechanisms, in particular

relevant commissions of inquiry and fact-finding mssions and explore mechanisms to
ensure their implementation.
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