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CONVENTION

FOR THE

PROTECTION OF PRODUCERS
OF PHONOGRAMS

AGAINST

UNAUTHORIZED DUPLICATION
OF THEIR PHONOGRAMS

TEXT SIGNED






TEXT SIGNED

Convention for the Protection of Producers of Phonograms
Against Unauthorized Duplication of Their Phonograms

of October 29, 1971

The Contracting States,

concerned at the widespread and increasing unauthorized
duplication of phonograms and the damage this is occasioning
to the interests of authors, performers and producers of
phonograms;

convinced that the protection of producers of phonograms
against such acts will also benefit the performers whose per-
formances, and the authors whose works, are recorded on the
said phonograms;

recognizing the value of the work undertaken in this field
by the United Nations Educational, Scientific and Cultural
Organization and the World Intellectual Property Organiza-
tion;

anxious not to impair in any way international agree-
ments already in force and in particular in no way to preju-
dice wider acceptance of the Rome Convention of October 26,
1961, which affords protection to performers and to broad-
casting organizations as well as to producers of phonograms;
have agreed as follows:

Article 1

For the purposes of this Convention:

(a) “ phonogram” means any exclusively aural fixation of
sounds of a performance or of other sounds;

(b) “ producer of phonograms” means the person who, or
the legal entity which, first fixes the sounds of a per-
formance or other sounds;

(c) “ duplicate” means an article which contains sounds
taken directly or indirectly from a phonogram and which
embodies all or a substantial part of the sounds fixed
in that phonogram;

(d) ¢ distribution to the public” means any act by which
duplicates of a phonogram are offered, directly or indi-
rectly, to the general public or any section thereof.

Article 2

Each Contracting State shall protect producers of phono-
grams who are nationals of other Contracting States against
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the making of duplicates without the consent of the producer
and against the importation of such duplicates, provided that
any such making or importation is for the purpose of distri-
bution to the public, and against the distribution of such
duplicates to the public.

Article 3

The means by which this Convention is implemented shall
be a matter for the domestic law of each Contracting State
and shall include one or more of the following: protection
by means of the grant of a copyright or other specific right;
protection by means of the law relating to unfair competition;
protection by means of penal sanctions.

Article 4

The duration of the protection given shall be a matter
for the domestic law of each Contracting State. However, if
the domestic law prescribes a specific duration for the pro-
tection, that duration shall not be less than twenty years
from the end either of the year in which the sounds embodied
in the phonogram were first fixed or of the year in which
the phonogram was first published.

Article 5

If, as a condition of protecting the producers of phono-
grams, a Contracting State, under its domestic law, requires
compliance with formalities, these shall be considered as ful-
filled if all the authorized duplicates of the phonogram dis-
tributed to the public or their containers bear a notice con-
sisting of the symbol @, accompanied by the year date of
the first publication, placed in such manner as to give rea-
sonable notice of claim of protection; and, if the duplicates
or their containers do not identify the producer, his successor
in title or the exclusive licensee (by carrying his name, trade-
mark or other appropriate designation), the notice shall also
include the name of the producer, his successor in title or the
exclusive licensee.

Article 6

Any Contracting State which affords protection by means
of copyright or other specific right, or protection by means
of penal sanctions, may in its domestic law provide, with
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regard to the protection of producers of phonograms, the
same kinds of limitations as are permitted with respect to the
protection of authors of literary and artistic works. However,
no compulsory licenses may be permitted unless all of the
following conditions are met:

(a) the duplication is for use solely for the purpose of
teaching or scientific research;

(b) the license shall be valid for duplication only within
the territory of the Contracting State whose competent
authority has granted the license and shall not extend to
the export of duplicates;

(c) the duplication made under the license gives rise to an
equitable remuneration fixed by the said authority tak-
ing into account, inter alia, the number of duplicates
which will be made.

Article 7

(1) This Convention shall in no way be interpreted to
limit or prejudice the protection otherwise secured to authors,
to performers, to producers of phonograms or to broadcasting
organizations under any domestic law or international agree-
ment.

(2) It shall be a matter for the domestic law of each Con-
tracting State to determine the extent, if any, to which per-
formers whose performances are fixed in a phonogram are
entitled to enjoy protection and the conditions for enjoying
any such protection.

(3) No Contracting State shall be required to apply the
provisions of this Convention to any phonogram fixed before
this Convention entered into force with respect to that State.

(4) Any Contracting State which, on October 29, 1971,
affords protection to producers of phonograms solely on the
basis of the place of first fixation may, by a netification
deposited with the Director General of the World Intellectual
Property Organization, declare that it will apply this criterion
instead of the criterion of the nationality of the producer.

Article 8

(1) The International Bureau of the World Intellectual
Property Organization shall assemble and publish information
concerning the protection of phonograms. Each Contracting
State shall promptly communicate to the International Bureau
all new laws and official texts on this subject.
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(2) The International Bureau shall, on request, furnish
information to any Contracting State on matters concerning
this Convention, and shall conduct studies and provide ser-
vices designed to facilitate the protection provided for
therein.

(3) The International Bureau shall exercise the functions
enumerated in paragraphs (1) and (2) above in cooperation,
for matters within their respective competence, with the
United Nations Educational, Scientific and Cultural Organi-
zation and the International Labour Organisation.

Article 9

(1) This Convention shall be deposited with the Secre-
tary-General of the United Nations. It shall be open until
April 30, 1972, for signature by any State that is a member
of the United Nations, any of the Specialized Agencies brought
into relationship with the United Nations, or the Interna-
tional Atomic Energy Agency, or is a party to the Statute of
the International Court of Justice.

(2) This Convention shall be subject to ratification or
acceptance by the signatory States. It shall be open for acces-
sion by any State referred to in paragraph (1) of this Article.

(3) Instruments of ratification, acceptance or accession
shall be deposited with the Secretary-General of the United
Nations.

(4) Tt is understood that, at the time a State becomes
bound by this Convention, it will be in a position in accor-
dance with its domestic law to give effect to the provisions of
the Convention.

Article 10

No reservations to this Convention are permitted.

Article 11

(1) This Convention shall enter into force three months
after deposit of the fifth instrument of ratification, accep-
tance or accession.

(2) For each State ratifying, accepting or acceding to this
Convention after the deposit of the fifth instrument of rati-
fication, acceptance or accession, the Convention shall enter
into force three months after the date on which the Director
General of the World Intellectual Property Organization in-
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forms the States, in accordance with Article 13, paragraph (4),
of the deposit of its instrument.

(3) Any State may, at the time of ratification, acceptance
or accession or at any later date, declare by netification
addressed to the Secretary-General of the United Nations that
this Convention shall apply to all or any one of the territories
for whose international affairs it is responsible. This notifica-
tion will take effect three months after the date on which it
is received.

(4) However, the preceding paragraph may in no way be
understood as implying the recognition or tacit acceptance by
a Contracting State of the factual situation concerning a terri-
tory to which this Convention is made applicable by another
Contracting State by virtue of the said paragraph.

Article 12

(1) Any Contracting State may denounce this Convention,
on its own behalf or on behalf of any of the territories
referred to in Article 11, paragraph (3), by written netifica-
tion addressed to the Secretary-General of the United Nations.

(2) Denunciation shall take effect twelve months after the
date on which the Secretary-General of the United Nations
has received the notification.

Article 13

(1) This Convention shall be signed in a single copy in
English, French, Russian and Spanish, the four texts being
equally authentic.

(2) Official texts shall be established by the Director Gen-
eral of the World Intellectual Property Organization, after
consultation with the interested Governments, in the Arabic,
Dutch, German, Italian and Portuguese languages.

(3) The Secretary-General of the United Nations shall no-
tify the Director General of the World Intellectual Property
Organization, the Director-General of the United Nations Edu-
cational, Scientific and Cultural Organization and the Director-
General of the International Labour Office of:

(a) signatures to this Convention;

(b) the deposit of instruments of ratification, acceptance
or accession;

(c) the date of entry into force of this Convention;

(d) any declaration notified pursuant to Article 11, para-
graph (3);

(e) the receipt of notifications of denunciation.
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(4) The Director General of the World Intellectual Prop-
erty Organization shall inform the States referred to in Ar-
ticle 9, paragraph (1), of the notifications received pursuant
to the preceding paragraph and of any declarations made
under Article 7, paragraph (4). He shall also notify the Direc-
tor-General of the United Nations Educational, Scientific and
Cultural Organization and the Director-General of the Inter-
national Labour Office of such declarations.

(5) The Secretary-General of the United Nations shall
transmit two certified copies of this Convention to the States
referred to in Article 9, paragraph (1).

IN WITNESS WHEREOF, the under-
signed, being duly authorized, have signed
this Convention

DONE at Geneva, this twenty-ninth day
of October, 1971

Brazil (Paulo Nogueira Batista), Canada (Finlay Simons), Co-
lombia (Diego Garcés, Nelson Gémez), Denmark (Jorgen Nerup-
Nielsen), Ecuador (Teodoro Bustamante), France (Jean Fernand-
Laurent), Germany (Federal Republic of) (Otto von Stempel,
Mrs. Elisabeth Steup), Holy See (Mgr. Silvio Luoni, Mgr. Thomas
A. White), India (Kanti Chaudhuri — ad referendum), Iran
(Mohamad Ali Hedayati), Israel (I. Naran Kohn), Italy
(Pio Archi), Luxembourg (Marcel Fischbach), Mexico (Gabriel
E. Larrea Richerand), Monaco (Elie Lindenfeld), Nicaragua
(Antonio A. Mullhaupt), Spain (Francisco Utray), Sweden
(Hans Danelius), Switzerland (Pierre Cavin), United Kingdom
(W. Wallace, 1.J.G. Davis), United States of America (Bruce
C. Ladd Jr, George Cary), Uruguay (Mrs. Raquel R. Larreta de
Pesaresi), Yugoslavia (Aleksandar Jeli¢),

Editor’s Note : The Convention was also signed within the peri-
od provided for in Article 9(1) by the following countries:

Austria—on April 28, 1972 (W. Wolte); Finland — on April 21,
1972 (Jaakko Iloniemi); Japan — on April 21, 1972 (Toru Naka-
gawa); Kenya—on April 4, 1972 (Joseph Odero-Jowi); Liech-
tenstein — on April 28, 1972 (B. Turrettini); Norway — on April
28,1972 (Ole Algard); Panama — on April 28,1972 (A.E. Boyd) ;
Philippines — on April 29, 1972 (Anastacio B. Bartolomé).

The Convention entered into force on April 18, 1973.
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CIRCULAR LETTER OF INVITATION

addressed to States
Paris/Geneva, June 4, 1971

Salutations

We have the honour to inform you that in application of resolution 5.133 adopted by the General
Conference of Unesco at its sixteenth session, and of decisions taken at the first ordinary session of the
Assembly and Conference of representatives of the Berne Union, to be submitted for confirmation by the
Executive Committee of the Berne Union at its next meeting, an international Conference of States on the
Protection of Phonograms will be held in Geneva at the Palais des Nations from October 18 to 29, 1971.

Convened jointly by Unesco and the World Intellectual Property Organization, the Conference will
be empowered to draw up and adopt an international instrument to protect producers of phonograms
against unauthorized reproduction of their phonograms.

In accordance with decision 6.1.2 taken by the Executive Board of Unesco and the aforementioned
decisions of the Assembly and Conference of representatives of the Berne Union, we have pleasure in
inviting your Government to participate in this Conference.

Please find attached:

— the provisional agenda and rules of procedure of the Conference;

— the Report of the Committee of Governmental Experts on the Protection of Phonograms
convened jointly by Unesco and the World Intellectual Property Organization at Unesco
Headquarters in Paris, from March 1 to 5, 1971, whose terms of reference, as defined by
resolutions 2 (XR.2) and 2 adopted respectively by the Intergovernmental Copyright Committee
and the Permanent Committee of the Berne Union at their extraordinary sessions held in
September 1970, were as follows:

“(a) of studying any comments on or proposals for a draft instrument to protect producers of
phonograms against unauthorized reproduction of their phonograms, which governments may
formulate, and

(b) of preparing a draftinstrument on this subject to serve as the basis for the negotiation of an
appropriate instrument...”.

In accordance with these terms of reference, the Committee of Governmental Experts adopted a draft
Convention for the protection of producers of phonograms against unauthorized reproduction, contained
in Annex A to the above-mentioned Report. We should be grateful if you would kindly forward either to
Unesco Headquarters in Paris or to the Headquarters of the World Intellectual Property Organization in
Geneva, not later than September 15, 1971, any comments which your Government may have to make on
this draft.

The comments of governments, when received, will be forwarded to you in due course, together with
the other working documents of the international Conference of States. The working languages of the
Conference will be English, French, Russian and Spanish.

If, as we very much hope, you are able to accept this invitation, we should be grateful if you would
kindly indicate to us as soon as possible, the names of those appointed to represent your Government. In
accordance with established custom and the provisional rules of procedure for the Conference, these
representatives should be furnished with full powers accrediting them to participate in the Conference and
to sign the text of the instrument it may adopt.

Compliments *

René Maheu G.H.C. Bodenhausen
Director-General Director General
United Nations Educational, World Intellectual Property
Scientific and Cultural Organization Organization

* The circular letters of invitation addressed to the Governments of South Africa and Portugal carried only the signature of
Mr. G.H.C. Bodenhausen, Director General of WIPO.
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CIRCULAR LETTER OF INVITATION
addressed to the Co-Princes of Andorra

Paris/Geneva, June 4, 1971
Salutations

We have the honour to inform you that in application of resolution 5.133 adopted by the General
Conference of Unesco at its sixteenth session, and of decisions taken at the first ordinary session of the
Assembly and Conference of representatives of the Berne Union, to be submitted for confirmation by the
Executive Committee of the Berne Union at its next meeting, an international Conference of States on the
Protection of Phonograms will be held in Geneva at the Palais des Nations from October 18 to 29, 1971.

Convened jointly by Unesco and the World Intellectual Property Organization, the Conference will
be empowered to draw up and adopt an international instrument to protect producers of phonograms
against unauthorized reproduction of their phonograms.

In accordance with decision 6.1.2 taken by the Executive Board of Unesco and the aforementioned
decisions of the Assembly and Conference of representatives of the Berne Union, we have pleasure in
inviting Andorra to participate in this Conference.

Please find attached:

— the provisional agenda and rules of procedure of the Conference;

— the Report of the Committee of Governmental Experts on the Protection of Phonograms
convened jointly by Unesco and the World Intellectual Property Organization at Unesco Head-
quarters in Paris, from March 1 to 5, 1971, whose terms of reference, as defined by resolu-
tions 2 (XR.2) and 2 adopted respectively by the Intergovernmental Copyright Committee and
the Permanent Committee of the Berne Union at their extraordinary sessions held in September
1970, were as follows:

“(a) of studying any comments on or proposals for a draft instrument to protect producers
of phonograms against unauthorized reproduction of their phonograms, which governments may
formulate, and

(b) of preparing a draft instrument on this subject to serve as the basis for the negotiation
of an appropriate instrument...”.

In accordance with these terms of reference, the Committee of Governmental Experts adopted a draft
Convention for the protection of producers of phonograms against unauthorized reproduction, contained
in Annex A to the above-mentioned Report. We should be grateful if you would kindly forward either to
Unesco Headquarters in Paris or to the Headquarters of the World Intellectual Property Organization in
Geneva, not later than September 15, 1971, any comments which Andorra may have to make on
this draft.

The comments of governments, when received, will be forwarded to you in due course, together with
the other working documents of the international Conference of States. The working languages of the
Conference will be English, French, Russian and Spanish.

If, as we very much hope, you are able to accept this invitation, we should be grateful if you would
kindly indicate to us as soon as possible, the names of those appointed to represent Andorra. In
accordance with established custom and the provisional rules of procedure for the Conference, these
representatives should be furnished with full powers accrediting them to participate in the Conference and
to sign the text of the instrument it may adopt.

Compliments
René Maheu G.H.C. Bodenhausen
Director-General Director General
United Nations Educational, World Intellectual Property

Scientific and Cultural Organization Organization
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Afghanistan

Albania

Algeria

Argentina

Australia

Austria

Bahrain

Barbados

Belgium

Bolivia

Brazil

British Eastern
Caribbean Group

Bulgaria

Burma

Burundi

Byelorussian SSR

Cameroon

Canada

Central African Republic

Ceylon *

Chad

Chile

China

Colombia

Congo **

Congo (Democratic
Republic of the) ***

Costa Rica

Cuba

Cyprus

Czechoslovakia

Dahomey

Democratic Yemen

Denmark

Dominican Republic

Ecuador

El Salvador

Ethiopia

Finland

France

STATES AND TERRITORY

invited

Gabon
Germany (Federal
Republic of)
Ghana
Greece
Guatemala
Guinea
Guyana
Haiti
Holy See
Honduras
Hungary
Iceland
India
Indonesia
Iran
Iraq
Ireland
Israel
Italy
Ivory Coast
Jamaica
Japan
Jordan
Kenya
Khmer Republic
Kuwait
Laos
Lebanon
Lesotho
Liberia
leya * X * ¥
Liechtenstein
Luxembourg
Madagascar
Malawi
Malaysia
Mali
Malta
Mauritania
Mauritius

Mexico
Monaco
Mongolia
Morocco
Nepal
Netherlands
New Zealand
Nicaragua
Niger
Nigeria
Norway
Pakistan
Panama
Paraguay
Peru
Philippines
Poland
Portugal
Qatar
Republic of Korea
Republic of Viet-Nam
Romania
Rwanda

San Marino
Saudi Arabia
Senegal
Sierra Leone
Singapore
Somalia
South Africa
Soviet Union
Spain

Sudan
Sweden
Switzerland
Syria LAk X
Thailand
Togo
Trinidad and Tobago
Tunisia
Turkey

* This State has since changed its name; at the time of publication of these Records, it is designated as “Sri Lanka”.

** People’s Republic of the Congo.

*** This State has since changed its name; at the time of publication of these Records, it is designated as “Zaire”.
***¥* This State has since changed its name; at the time of publication of these Records, it is designated as “Libyan Arab

Republic”.

***¥* This State has since changed its name; at the time of publication of these Records, it is designated as “Syrian Arab

Republic”.
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Uganda United States of America Yugoslavia
Ukrainian SSR Upper Volta Zambia
United Arab Republic* Uruguay

United Kingdom Venezuela

United Republic of Tanzania Yemen Andorra

* This State has since changed its name; at the time of publication of these Records, it is designated as “Egypt”.

CIRCULAR LETTER OF INVITATION
addressed to Intergovernmental Organizations

Paris/Geneva, June 4, 1971
Salutations

We have the honour to inform you that in application of resolution 5.133 adopted by the General
Conference of Unesco at its sixteenth session, and of decisions taken at the first ordinary session of the
Assembly and Conference of representatives of the Berne Union, to be submitted for confirmation by the
Executive Committee of the Berne Union at its next meeting, an international Conference of States on the
Protection of Phonograms will be held in Geneva at the Palais des Nations from October 18 to 29, 1971.

Convened jointly by Unesco and the World Intellectual Property Organization, the Conference will
be empowered to draw up and adopt an international instrument to protect producers of phonograms
against unauthorized reproduction of their phonograms.

In accordance with decision 6.1.2 taken by the Executive Board of Unesco at its 86th session and the
aforementioned decisions of the Assembly and Conference of representatives of the Berne Union, we
have pleasure in inviting you to be represented at this Conference.

Please find attached:

— the provisional agenda and rules of procedure of the Conference;

— the Report of the Committee of Governmental Experts on the Protection of Phonograms
convened jointly by Unesco and the World Intellectual Property Organization at Unesco Head-
quarters in Paris from March 1 to 5, 1971, whose terms of reference, as defined by resolu-
tions 2 (XR.2) and 2 adopted respectively by the Intergovernmental Copyright Committee and
the Permanent Committee of the Berne Union at their extraordinary sessions held in September
1970, were as follows:

“(a) of studying any comments on or proposals for a draft instrument to protect producers of
phonograms against unauthorized reproduction of their phonograms, which governments may
formulate, and

(b) of preparing a draft instrument on this subject to serve as the basis for the negotiation of
an appropriate instrument ...”.

In accordance with these terms of reference the Committee of Governmental Experts adopted a draft
Convention for the protection of producers of phonograms against unauthorized reproduction, contained
in Annex A to the above-mentioned Report.

By letter DG/6/199/69 dated June 4, 1971, we invited the States and territory concerned to forward
either to Unesco Headquarters in Paris or to the Headquarters of the World Intellectual Property
Organization in Geneva, not later than September 15, 1971, any comments which their Governments
might have to make on this draft.

The comments of governments, when received, will be forwarded to you in due course together with
the other working documents of the international Conference of States. The working languages of the
Conference will be English, French, Russian and Spanish.

If, as we very much hope, you are able to accept this invitation, we should be grateful if you would
kindly indicate to us as soon as possible the names of those appointed to represent you.

Compliments
René Maheu G.H.C. Bodenhausen
Director-General Director General
United Nations Educational, World Intellectual Property

Scientific and Cultural Organization Organization
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INTERGOVERNMENTAL ORGANIZATIONS
Invited in the Capacity of Observers

Committee on the Peaceful Uses of Outer Space

Council of Europe

Food and Agriculture Organization of the United Nations (FAQ)
International Atomic Energy Agency (IAEA)

International Institute for the Unification of Private Law (UNIDROIT)
International Labour Office (ILO)

International Telecommunication Union (ITU)

League of Arab States (LAS)

Organization of African Unity (OAU)

Organization of American States (OAS)

United Nations (UN)

United Nations Development Programme (UNDP)

United Nations Industrial Development Organization (UNIDO)
World Health Organization (WHO)

CIRCULAR LETTER OF INVITATION
addressed to International Non-Governmental Organizations

Paris/Geneva, June 4, 1971
Salutations

We have the honour to inform you that in application of resolution 5.133 adopted by the General
Conference of Unesco at its sixteenth session and of decisions taken at the first ordinary session of the
Assembly and Conference of representatives of the Berne Union, to be submitted for confirmation by the
Executive Committee of the Berne Union at its next meeting, an international Conference of States on the
Protection of Phonograms will be held in Geneva at the Palais des Nations from October 18 to 29, 1971.

Convened jointly by Unesco and the World Intellectual Property Organization, the Conference will
be empowered to draw up and adopt an international instrument to protect producers of phonograms
against unauthorized reproduction of their phonograms.

In accordance with decision 6.1.2 taken by the Executive Board of Unesco at its 86th session and the
aforementioned decisions of the Assembly and Conference of representatives of the Berne Union, we
have pleasure in inviting your Organization to be represented by an observer at this Conference.

Please find attached:

— the provisional agenda and rules of procedure of the Conference;

— the Report of the Committee of Governmental Experts on the Protection of Phonograms
convened jointly by Unesco and the World Intellectual Property Organization at Unesco
Headquarters in Paris, from March 1 to 5, 1971, whose terms of reference, as defined by
resolutions 2 (XR.2) and 2 adopted respectively by the Intergovernmental Copyright Committee
and the Permanent Committee of the Berne Union at their extraordinary sessions held in
September 1970, were as follows:

“(a) of studying any comments on or proposals for a draft instrument to protect producers of
phonograms against unauthorized reproduction of their phonograms, which governments may
formulate, and

(b) of preparing adraftinstrument on this subject to serve as the basis for the negotiation of an
appropriate instrument...”.
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In accordance with these terms of reference, the Committee of Governmental Experts adopted a draft
Convention for the protection of producers of phonograms against unauthorized reproduction, contained
in Annex A to the above-mentioned Report.

By letter DG/6/199/69 dated June 4, 1971, we invited the States and territory concerned to forward
either to Unesco Headquarters in Paris or to the Headquarters of the World Intellectual Property
Organization in Geneva, not later than September 15, 1971, any comments which their Governments
might have to make on this draft.

The comments of governments, when received, will be forwarded to you in due course together with
the other working documents of the international Conference of States. The working languages of the
Conference will be English, French, Russian and Spanish.

If, as we very much hope, you are able to accept this invitation, we should be grateful if you would
kindly indicate to us as soon as possible, the names of those appointed to be present at the work of the
Conference as observers.

Compliments
René Maheu G.H.C. Bodenhausen
Director-General Director General
United Nations Educational, World Intellectual Property
Scientific and Cultural Organization Organization

INTERNATIONAL NON-GOVERNMENTAL ORGANIZATIONS
Invited in the Capacity of Observers

Asian Broadcasting Union (ABU)

European Broadcasting Union (EBU)

Inter-American Association of Broadcasters (IAAB)

International Confederation of Professional and Intellectual Workers (CITI)
International Confederation of Societies of Authors and Composers (CISAC)
International Copyright Society (INTERGU)

International Federation of Actors (FIA)

International Federation of Musicians (FIM)

International Federation of the Phonographic Industry (IFPI)

International Federation of Translators (FIT)

International Federation of Variety Artistes (FIAV)

International Film and Television Council (IFTC)

International Law Association (ILA)

International Literary and Artistic Association (ALAI)

International Music Council (IMC)

International Publishers Association (IPA)

International Radio and Television Organization (OIRT)

International Theatre Institute (ITT) :

International Union of Cinematograph Exhibitors (UIEC)

International Writers Guild (IWG)

Union of National Radio and Television Organizations of Africa (URTNA)
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DELEGATIONS OF STATES AND TERRITORY

ARGENTINA

Head of the Delegation

R. A. Ramayon, First Secretary, Permanent Mission of
Argentina, Geneva.

Delegate

L. M. LAURELLI, Secretary, Permanent Mission of Argentina,
Geneva.

Adviser

M. A. EMERY, Legal Adviser, Cimara de los Productores
Fonograficos, Buenos Aires.

AUSTRALIA

Head of the Delegation

K. B. PETERSSON, Commissioner of Patents, Patent, Trade
Marks and Designs Offices, Canberra.

Advisers

C. PICKFORD, Association of Australian Record Manufac-
turers, Sydney.

W.N. FISHER, Second Secretary, Permanent Mission of
Australia, Geneva.

AUSTRIA

Head of the Delegation
R. DitTRICH, Director, Federal Ministry of Justice, Vienna.

Delegate
K. ROSSEL-MAIDAN, President, Syndicat ““Art et professions
libres’, Vienna.
Adviser

P. KILEIN,
Geneva.

Counsellor, Permanent Mission of Austria,

BELGIUM

Head of the Delegation

J. P. VAN BELLINGHEN, Ambassador, Permanent Represen-
tative, Permanent Mission of Belgium, Geneva.

Deputy Head of the Delegation

G.L. DE SaN, Director General, Ministry of National
Education and French Culture, Brussels.

Delegates

C. G. L. pDE WAERSEGGER, Ambassador, Deputy Permanent
Representative, Permanent Mission of Belgium, Geneva.

A. C.J.G. Namurors, Legal Adviser, Directeur d’adminis-
tration a.i. aupres de la Radio Télévision Belge, Brussels.

J. L. L. BOCQUE, Director, Ministere des affaires étrangéres,
du commerce extérieur et de la coopération au dévelop-
pement, Brussels.

P. PEETERMANS, Secrétaire d’administration, Ministeére des
affaires économiques, Brussels.

BRAZIL

Head of the Delegation

P. NOGUEIRA BaTisTA, Deputy Permanent Representative,
Permanent Mission of Brazil, Geneva.

Delegates
E. HeErMANNY, Second Secretary, Permanent Mission of
Brazil, Geneva.
J. TORRES PEREIRA, Expert au Ministere de la Justice, Rio de
Janeiro.
Advisers

H. M. F. JESSEN, Avocat, Rio de Janeiro.
C. DE Souza AMARAL, Avocat, Rio de Janeiro.

Observers

R. SKOwRONsKI, Counsellor, Fédération des Industries, Rio
de Janeiro.
J. C. MULLER CHAVES, Avocat, Rio de Janeiro.

CAMEROON

Head of the Delegation

J. EkEDI Samnik, First Secretary, Embassy of Cameroon,
Bonn.

CANADA

Head of the Delegation

F. W. Stmons, Assistant Commissioner of Patents, Patent
Office, Ottawa.

Deputy Head of the Delegation

A. A. KeYEs, Copyright Consultant, Department of Con-
sumer and Corporate Affairs, Ottawa.

COLOMBIA

Head of the Delegation

N. GOMEZ, Counsellor, Permanent Mission of Colombia,
Geneva.

Delegate

L. ViLLA GONZALEZ, President, Asociaciéon Colombiana de
los Productores Fonograficos (ASINCOL), Medellin.

CONGO (DEMOCRATIC REPUBLIC
OF THE) *

Head of the Delegation
J. K. NGuza, Ambassador, Permanent Representative, Per-
manent Mission of the Democratic Republic of the Congo,
Geneva.

* This State has since changed its name; at the time of publication of these Records it is designated as “Zaire”.
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Delegates

J. B. EMANY, President, Société nationale des éditeurs, com-
positeurs et auteurs, Kinshasa.

A. NkuBa-Mrpozi1 (Mrs.), Attaché, Permanent Mission of the
Democratic Republic of the Congo, Geneva.

DENMARK

Head of the Delegation

W. A. WEINCKE, Head of Division, Ministry of Cultural
Affairs, Copenhagen.

Delegate

J. N@¢rUP-NIELSEN, Secretary, Ministry of Cultural Affairs,
Copenhagen.

Observer

O. LASSEN, Solicitor, The International Federation of the
Phonographic Industry, Copenhagen.

ECUADOR

Head of the Delegation

T. BUSTAMANTE, Ambassador, Permanent Representative,
Permanent Mission of Ecuador, Geneva.

FINLAND

Head of the Delegation

R. MEINANDER, Director, General Department, Ministry of
Education, Helsinki.

Delegates

B. GoDENHIELM, Professor, University of Helsinki.
I. PaLMEN (Mrs.), Attaché, Ministry of Foreign Affairs,
Helsinki.

Adviser

R. LINDBERG, President, Association of Finnish Record
Producers, Helsinki.

FRANCE

Head of the Delegation
J. FERNAND-LAURENT, Ambassador. Représentant per-
manent de la France auprés de 'Office des Nations Unies,
Geneve.

Deputy Head of the Delegation
A. KEREVER, Maitre des Requétes au Conseil d’Etat, Paris.

Delegates

M. BoUTET, Avocat a la Cour, Vice-Président de la Com-
mission de la propriété intellectuelle prés le Ministre des
Affaires culturelles, Paris.

P. B. NOLLET, Inspecteur général, Ministere du développe-
ment industriel et scientifique, Paris.

J. BurriN, Chef du Bureau du droit d’auteur, Ministere des
Affaires culturelles, Paris.

Expert
M. LeNOBLE, Délégué général, Syndicat national de I'indus-
trie phonographique, Paris.

GABON

Head of the Delegation
L. AUGE, Président de la Chambre administrative de la Cour
supréme, Conseiller spécial du Président de la Répu-

blique, Libreville.

GERMANY (FEDERAL REPUBLIC OF)

Head of the Delegation

O. voN STEMPEL, Minister, Deputy Permanent Representa-
tive, Permanent Delegation of the Federal Republic of
Germany, Geneva.

Deputy Head of the Delegation

E. ULMER, Professor, University of Munich, Director of the
Max-Planck-Institut fiir ausldndisches internationales
Patent-, Urheber- und Wettberwerbsrecht, Munich.

Delegates

E. StEup (Mrs.), Ministerialrétin, Federal Ministry of Justice,
Bonn.

E. BUNGEROTH, Staatsanwalt, Federal Ministry of Justice,
Bonn.

M. GUNTHER, Legationsrat 1. Klasse, Federal Ministry of
Foreign Affairs, Bonn.

GREECE

Head of the Delegation
G. PiLavacHI, Legal Advisor, Permanent Mission of Greece,
Geneva.
Delegate

A. GALATOPOULOS, Attaché, Permanent Mission of Greece,
Geneva.

GUATEMALA

Head of the Delegation

B. R. MoORALES-FIGUEROA, Attaché, Permanent Repre-
sentative of Guatemala, Geneva.

HOLY SEE

Head of the Delegation
T. A. WHITE, Counsellor, Apostolic Nunciature, Berne.

Delegates

J. MOERMAN, Secretary General, Bureau international
catholique de I’enfance, Genéve.
O. ROULLET (Mrs.), Lawyer, Geneva.

INDIA

Head of the Delegation

K. CHAUDHURI, L.A.S., Joint Secretary to the Government of
India, Ministry of Education and Social Welfare, New
Delhi.

Delegate

G. SHANKAR, First Secretary, Permanent Mission of India,
Geneva.

IRAN

Head of the Delegation
M. A. HEDAYATI, Professor, Faculty of Law, Tehran.

Deputy Head of the Delegation

M. NaRAGHI, Director, Office d’enregistrement des sociétés
et de la propriété industrielle, Tehran.

Delegates
A. MoGHADAM, Legal Adviser, Ministry of Cultural Affairs,
Tehran.
E. DIAHANNEMA, First Secretary, Permanent Mission of Iran,
Geneva.
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IRELAND

Head of the Delegation
M.J. QuinN, Controller of Patents, Designs and Trade
Marks, Patents Office, Dublin.
Advisers

F. O’HANNRACHAIN, Legal Adviser, Radio Teleffs Eireann,
Dublin.

P. MaLONE, General Secretary, Irish Federation of Musicians
and Associated Professions, Dublin.

ISRAEL

Head of the Delegation

I. N. KonN, Legal Adviser, Israel Broadcasting Authority,
Jerusalem.

ITALY

Head of the Delegation
P. Arcui, Ambassador, Ministry of Foreign Affairs, Rome.

Deputy Head of the Delegation
G. GALTIER], Inspecteur général, Chef du Bureau de la pro-
priété littéraire, artistique et scientifique a la Présidence
du Conseil des Ministres, Rome.

Delegates

A. Ciamri, Président, Société italienne des auteurs et
éditeurs, Rome.

V. DE SANCTIS, Avocat, Membre du Comité consultatif per-
manent du droit d’auteur, Rome.

M. ViraLl (Mrs.), Inspecteur, Ministére des affaires étran-
géres, Rome.

G. TroTTA, Legal Counsellor, Ministry of Foreign Affairs,
Rome.

Expert

C. Zmni-LamserrTi, Conseiller juridique de la RAI - Radio-
televisione Italiana, Membre du Comité gouvernemental
du droit d’auteur, Rome.

JAPAN

Head of the Delegation

H. KitaHARA, Ambassador Extraordinary and Plenipoten-
tiary, Permanent Delegate of Japan to the International
Organizations, Geneva.

Delegates

K. ApacHi, Deputy Commissioner, Agency for Cultural
Affairs, Tokyo.

M. Kato, Head, Copyright Division, Agency for Cultural
Affairs, Tokyo.

Y. KAWASHIMA, Second Secretary, Permanent Delegation of
Japan, Geneva.

KENYA

Head of the Delegation
D. AFANDE, Acting First Secretary, Embassy of Kenya, Paris.

Adviser

G. StrRASCHNOV, Director of Legal Affairs, European Broad-
casting Union, Geneva.

LEBANON

Head of the Delegation

R. Homsy (Mrs.), First Secretary, Permanent Mission of
Lebanon, Geneva.

LUXEMBOURG

Head of the Delegation

E. EMRINGER, Conseiller de Gouvernement, Ministére de
I’Economie nationale, Luxembourg.

MEXICO

Head of the Delegation
G. E. LARREA RICHERAND, Director General del Derecho de
Autor, Secretarfa de Educacion Puablica, México.
Delegate
J. PaLacios, Deputy Permanent Representative, Permanent
Mission of Mexico, Geneva.

Advisers

V.J. BLaANCO LaBra, Gerente General, Asociacion Mexi-
cana de Productores de Fonogramas, AC, México.

J. L. CABELLERO, Presidente de la Asociacién Nacional de
Intérpretes, S. de 1. Jefe del Departamento de Servicio
Internacional de la Sociedad de Autores y Compositores
de Mausica, S. de A., México.

MONACO

Head of the Delegation

C. C. SoLaMITO, Minister Plenipotentiary, Permanent Dele-
gate to the International Organizations, Monaco.

MOROCCO

Head of the Delegation

A. ZERRAD, Director General, Bureau marocain du droit
d’auteur, Rabat.

NETHERLANDS

Head of the Delegation
H. CoHEN JEHORAM, Professor, The Hague.
Deputy Head of the Delegation
J. VERHOEVE, Director General, Ministry of Culture, The
Hague.
Delegates

J. A. W. ScHwAN, Ministry of Justice, The Hague.
F. KLAVER (Miss), Member of the Consultative Committee
on Copyright, Hilversum.

NICARAGUA

Head of the Delegation
A. A. MuLLHAUPT, Consul General of Nicaragua, Geneva.

NIGERIA

Head of the Delegation

A. Ipowu, Legal Officer, Nigerian Broadcasting Corpora-
tion, Lagos.
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NORWAY

Head of the Delegation

C. HaMBRO, Counsellor, Royal Ministry of Justice and Police,
Oslo.

PANAMA

Head of the Delegation

J. M. EsriNo-GONZALEZ, Ambassador, Permanent Repre-
sentative of Panama, Geneva.

PERU

Head of the Delegation

D. CABALLERO Y LASTRES, Chargé d’affaires a.i., Per-
manent Delegation of Peru, Geneva.

PORTUGAL

Head of the Delegation

J. DE OLIVEIRA ASCENSAO, Professor, Law Faculty, Univer-
sity of Lisbon.

Delegates
M. T. ASCENSAO (Mrs.), Avocat, Lisbon.
F. A. SiLva CUNHA DE SA, Avocat a la Cour, Lisbon.
L. PAzos ALONSO, Secretary of Embassy, Permanent Mission
of Portugal, Geneva.

REPUBLIC OF VIET-NAM

Head of the Delegation

NGUYEN-VANG-THO, Secretary General, Ministry of Justice,
Saigon.

Delegate

NGUYEN-QuOc-HUNG, Avocat général pres la Cour d’appel,
Saigon.

SOUTH AFRICA

Head of the Delegation

J. 1. BECKER, Minister, Deputy Permanent Representative,
Permanent Mission of the Republic of South Africa,
Geneva.

SPAIN

Head of the Delegation

F. UTrAY, Minister Plenipotentiary, Deputy Permanent
Representative, Permanent Mission of Spain, Geneva.

Delegates

C. M. FERNANDEZ-SHAW, Subdirector General de Relaciones
Culturales, Ministerio de Asuntos Exteriores, Madrid.

I. Fonseca-Ruiz (Mrs.), Director del Gabinete de Estudios,
Direccién General de Archivos y Bibliotecas, Madrid.

J. M. CaLviNo IGLEsIAS, Direccion de Relaciones Interna-
cionales, Direccién General de Radiodifusién y Television
Espaiola, Madrid.

F. Perez Pastor, Jefe, Servicio Internacional, Sociedad
General de Autores de Espafa, Madrid.

1. FERNANDEZ P1ZARRO, Secretario, Union de Empresarios,
Sindicato Nacional de Espectaculos, Madrid.

Adviser

E. BREGOLAT, Secretary of Embassy, Ministry of Foreign
Affairs, Madrid.

Observer

G. SarLa-TARrDpiIU, Vicepresidente, Union de Trabajadores y
Técnicos, Sindicato Nacional de Espectéculos, Madrid.

SWEDEN

Head of the Delegation

H. DanEeLIus, Deputy Director, Legal Affairs, Ministry of
Foreign Affairs, Stockholm.

Deputy Head of the Delegation
A. H. Orsson, Legal Advisor, Ministry of Justice, Stock-
holm.
Adviser

E. LanpovisT, Managing Director, Swedish Group of
the International Federation of the Phonographic Industry,
Stockholm.

SWITZERLAND

Head of the Delegation

P. CaviN, Président de Chambre au Tribunal fédéral,
Lausanne.

Delegate

J.-L. MARRO, Head of Section, Bureau fédéral de la propriété
intellectuelle, Berne.

Advisers

V. HAUSER, Director, Société suisse des artistes exé-
cutants, Zurich.

J. RORDORF, President, Swiss Group of the International
Federation of the Phonographic Industry, Zurich.

TUNISIA

Head of the Delegation

H. BEN ACHOUR, Attaché d’Ambassade, Permanent Mission
of Tunisia, Geneva.

TURKEY

Head of the Delegation

O. BesNELI, Conseiller pour les affaires économiques, Per-
manent Mission of Turkey, Geneva.

UNITED KINGDOM

Head of the Delegation
W. WarLrace, C.M.G., Assistant Comptroller, Industrial

Property and Copyright Department, Department of
Trade and Industry, London.

Delegates
I. J. G. Davis, Principal Examiner, Industrial Property and
Copyright Department, Department of Trade and
Industry, London.
D.L.T. CapMaN, Principal Examiner, Industrial Property
and Copyright Department, Department of Trade and
Industry, London.

Adviser

C.B.D. PaANE, Chairman, British Record Producers Associa-
tion, London.
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UNITED STATES OF AMERICA

Head of the Delegation

B. C. LaDpD, Deputy Assistant Secretary for Commercial
Affairs and Business Activities, Department of State,
Washington, D.C.

Deputy Head of the Delegation

G. CarY, Acting Register of Copyrights, Library of Congress,
Washington, D.C.

Delegates

H. J. WINTER, Director, Office of Business Protection,
Department of State, Washington, D.C.

R. D. HapL, Legal Adviser, Copyright Office, Library of
Congress, Washington, D.C.

Congressional Adviser

E. HurcHINsON, United States House of Representatives,
Washington, D.C.

Advisers

R. V. EvaNs, Vice-President and General Counsel, Columbia
Broadcasting System, New York.

L. Feist, Executive Vice President, National Music Publishers
Association, New York.
H. Kaiser, General Counsel,
Musicians, Washington, D.C.
A. L. KaminsTEIN, Honorary Consultant in Copyright,
Copyright Society of the United States of America,
Washington, D.C.

E. S. MEevers, General Counsel, Recording Industry
Association of America, New York.

L. R. PATTERsON, Professor of Law, Vanderbilt University,
Nashville, Tenn.

S. Z. SIEGEL, Attorney, Washington, D.C.

G. G. WYNNE, Public Affairs Adviser, Permanent Mission
of the United States of America, Geneva.

American Federation of

URUGUAY

Head of the Delegation

R. R. LARRETA DE PEsArRest (Mrs.), First Secretary of
Embassy, Permanent Mission of Uruguay, Geneva.

VENEZUELA

Head of the Delegation

J. C. PINEDA PavON, First Secretary, Permanent Mission of
Venezuela, Geneva.

YUGOSLAVIA

Head of the Delegation

A. JELi¢, Minister Plenipotentiary, Ministry of Foreign
Affairs, Belgrade.

Delegate
V. Spai¢, Professor, University of Sarajevo.

ANDORRA

E. VALERA, First Secretary, Permanent Mission of Spain,
Geneva.

R. BERMUDEZ, Representative of the Bishop of Urgel,
Geneva.
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OBSERVERS

STATES

BULGARIA

I. DaskALOV, Second Secretary, Permanent Representation
of the People’s Republic of Bulgaria, Geneva.

CUBA

F. OrTiZ RODRIGUEZ, First Secretary, Permanent Mission of
Cuba, Geneva.

CZECHOSLOVAKIA

J. StaHL, First Secretary, Permanent Mission of the Czecho-
slovak Socialist Republic, Geneva.

IVORY COAST

A.-E. THIEMELE, Counsellor (Economic and Commercial
Affairs), Permanent Mission of the Ivory Coast, Geneva.

SOVIET UNION

V. KALININE, Second Secretary, Permanent Representation
of the Union of Soviet Socialist Republics, Geneva.

Intergovernmental Organizations

International Labour Office (ILO)

E. THOMPSON, Chief, Non-Manual Workers’ Section, General
Conditions of Work Branch.

League of Arab States (LAS)

A. S. Rapl, First Secretary, Permanent Delegation to the
UN, Geneva.

A. AMAD, Second Secretary, Permanent Delegation to the
UN, Geneva.

International Non-Governmental Organizations

European Broadcasting Union (EBU)

H. BrACK, President of the Legal Committee.
G. HanssoN, Legal Advisor of the Sveriges Radio.

International Confederation of Professional and Intellectual
Workers (CITI)

J. MOURIER, Délégué général, Paris.
D. MARTIN-ACHARD, Avocat au Barreau de Genéve.

International Confederation of Societies of Authors and Com-
posers (CISAC)

M. J. FREEGARD, Member of the Executive Bureau.

International Copyright Society (INTERGU)

J. A. SALADIN, Member of the Administrative Council for
Switzerland.

International Federation of Actors (FIA)
R. ReMBE, General Secretary.

International Federation of Musicians (FIM)

H. RATCLIFFE, President.
R. LEUZINGER, Secretary General.

International Federation of the Phonographic Industry (IFPI)

S. M. STEWART, Director General.

J. A. L. STERLING, Deputy Director General.

G. Davies (Miss), Barrister, IFPI Head Office.

J. WEsTt, Director, Asian and Pacific Area Regional Office,
IFPL

G. C. ALEXANDER, EMI Records (Switzerland).

M. CurTIL, Avocat i la Cour de Paris.

S. A. DiaMoND, IFPI (United States of America).

P.-J. GOEMAERE, Président du Syndicat belge des enregis-
trements sonores et audio-visuels.

A. HOLLOWAY, Barrister at Law (Nigeria).

H. H. voN RAUSCHER AUF WEEG, Attorney at Law, Munich.

International Federation of Variety Artistes (FIAV)
R. ReMBE, General Secretary of FIA.

International Film and Television Council (IFTC)

A. BRrissoN, Secretary General, International Federation of
Film Producers Associations.

P. L. CuesNals, Secretary General, Syndicat national des
industries et commerces de publications sonores et audio-
visuelles.

R. LEUZINGER, Secretary General of FIM.

International Law Association (ILA)
E. MARTIN-ACHARD, Avocat au Barreau de Genéve.

International Literary and Artistic Association (ALAI)

H. DEesBoIs, Professeur a I'Université de droit, d’économie et
des sciences sociales de Paris, Permanent Secretary of
ALAL

International Music Council (CIM)
R. LEUZINGER, Secretary General of FIM.

International Publishers Association (IPA)

C. SmIT, Music Section.
J.-A. KoutcHouMow, Secretary General.

International Union of Cinematograph Exhibitors (UIEC)
J. HanDL, Legal Advisor.

International Writers Guild (IWG)

R. FERNAY, Executive Vice-President, President of the Inter-
national Copyright Commission.
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INVITING ORGANIZATIONS

UNITED NATIONS EDUCATIONAL, SCIENTIFIC AND CULTURAL
ORGANIZATION (UNESCO)

J. E. FoBes, Deputy Director-General.

C. LussiER, Director, Office of International Standards and Legal Affairs.
M.-C. Dock (Miss), Head, Copyright Division.

D. DE San, Lawyer, Copyright Division.

P. A. Lyons (Miss), Legal Assistant, Copyright Division.

WORLD INTELLECTUAL PROPERTY ORGANIZATION
(WIPO)

G. H. C. BODENHAUSEN, Director General.

A. Boasch, First Deputy Director General.

C. MAsouYE, Senior Counsellor, Head, External and Public Relations Diviston,
Acting Head, Copyright Division.

R. HARBEN, Counsellor, Deputy Head, External and Public Relations Division.

M. Storanovi¢, Counsellor, Copyright Division.

H. RossiER, Head, Mail and Documents Section.

M. Qayoom, Head, Common Services Section.

OFFICERS OF THE CONFERENCE

President of the Conference : P. Cavin (Switzerland)

Vice- Presidents of the Conference : R. A. RAMAYON (Argentina)
K. B. PETERsSON (Australia)
P. NOGUEIRA BaTisTa (Brazil)
W. A. WEINCKE (Denmark)
J. FERNAND-LAURENT (France)
O. voN StempEL (Germany, Federal Republic of)
K. CuaupHur (India)
M. A. HEDAYATI (Iran)
P. ArcHi (Italy)
H. KiTARARA (Japan)
D. AranDE (Kenya)
A. ZERRAD (Morocco)
F. UTRAY (Spain)
B. C. LapD (United States of America)
A. JELIC (Yugoslavia)

General Rapporteur of the Conference : J. EKEDI SAMNIK (Cameroon)

Co-Secretaries General of the Conference: M.-C. Dock (Miss) (Unesco)
C. Masouye (WIPO)

Chairman of the Main Commission : W. WaLLACE (United Kingdom)

Vice-Chairmen of the Main Commission : G. E. LARREA RICHERAND (Mexico)
A. Ibpowu (Nigeria)

Chairman of the Credentials Commilttee : H. KiTAHARA (Japan)

States members of the Credentials Committee : Brazil
Congo (Democratic Republic of the) *
Iran
Japan
Sweden
United States of America
Yugoslavia

* This State has since changed its names; at the time of publication of these Records it is designated as “Zaire”.
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Observers to the Credentials Commilttee :

Chairman of the Drafting Committee :

States members of the Drafting Committee :

Chairman of the Working Group :

States members of the Working Group :

Members ex officio of the Working Group:

Observer to the Working Group :

France
Spain

Representative of the Bishop of Urgel (Andorra)

A. KeEreVER (France)

Brazil

Canada

France

Germany (Federal Republic of)
Kenya

Spain

Tunisia

United States of America

E. ULMER (Germany, Federal Republic of)

Argentina

Germany, Federal Republic of
India

Italy

Kenya

Nigeria

Portugal

United States of America

W. WaLLACE (United Kingdom)
Chairman of the Main Commission

J. EKEDI SaMNIK (Cameroon)
General Rapporteur

France
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REPORT PRESENTED BY THE GENERAL RAPPORTEUR

adopted unanimously on October 27, 1971

by the Conference

(October 29, 1971, Original: French, aocument PHON.2/38)

I. Convening, purpose, composition and
organization of the Conference

1. An International Conference of States (Diplo-
matic Conference), hereinafter called ‘“‘the Con-
ference”, was held in Geneva, at the Palais des
Nations, from October 18 to 29, 1971. It was
convened by the Directors General of the United
Nations Educational, Scientific and Cultural
Organization (Unesco) and the World Intellectual
Property Organization (WIPO), in accordance with
the resolutions?® or decisions? of the competent
bodies of the two Organizations.

2. The purpose of the Conference was to prepare
and adopt an international instrument designed to
provide protection for producers of phonograms
against unauthorized duplication.

3. Delegations of the following 50 States or
49 States and one territory, from among those
invited by the Director General of Unesco in the
name of the Executive Board of Unesco and by the
Director General of WIPO or by one of them, took
part in the Conference: Andorra, Argentina,
Australia, Austria, Belgium, Brazil, Cameroon,
Canada, Colombia, Congo (Democratic Republic
of the)*, Denmark, Ecuador, Finland, France,
Gabon, Germany (Federal Republic of), Greece,
Guatemala, Holy See, India, Iran, Ireland, Israel,
Italy, Japan, Kenya, Lebanon, Luxembourg,
Mexico, Monaco, Morocco, Netherlands, Nicara-
gua, Nigeria, Norway, Panama, Peru, Portugal,
Republic of Viet-Nam, South Africa, Spain,
Sweden, Switzerland, Tunisia, Turkey, United
Kingdom, United States of America, Uruguay,
Venezuela, Yugoslavia. In addition, the following
five States were represented in an observer
capacity: Bulgaria, Cuba, Czechoslovakia, Ivory
Coast, Soviet Union.

1 Resolution 5.133 adopted by the General Conference of
Unesco at its sixteenth session, and resolution 6.1.2 adopted by
the Executive Board of Unesco at its 86th session.

2 The decisions of the Assembly and of the Conference of
Representatives of the Berne Union at their first ordinary
sessions (September 1970), and the decision of the Executive
Committee of the Berne Union at its second ordinary session
(September 1971).

4. Two intergovernmental organizations (the
International Labour Office (ILO) and the League
of Arab States) and fifteen international non-
governmental organizations were represented by
observers.

5. Intotal, nearly 200 persons were present. The
list of participants is contained in document
PHON.2/INF/9.

6. The Conference was opened by Professor
G. H. C. Bodenhausen, Director General of
WIPO, and Mr. J. E. Fobes, Deputy Director-
General of Unesco.

7. On the proposal of the Delegation of the
United States of America, supported by the
Delegations of Iran, Cameroon, Germany (Federal
Republic of), Belgium, Italy, France, Japan, Kenya
and Spain, Mr. Pierre Cavin, Head of the
Delegation of Switzerland, was elected President of
the Conference by acclamation.

8. The Conference proceeded to the establish-
ment of the Credentials Committee. On the
proposal of the President of the Conference, the
representatives of the following countries were
elected members of the said Committee: Brazil,
Congo (Democratic Republic of the)*, Japan,
Sweden, United States of America, Yugoslavia.
During the Conference the Credentials Committee
met on two occasions, under the chairmanship of
H. E. Ambassador Hideo Kitahara, Head of the
Delegation of Japan. It examined the credentials of
delegations and reported on its work to the
Conference (documents PHON.2/7 and 34).

9. After introducing some modifications to the
provisional text submitted to it (document
PHON.2/2), the Conference adopted its Rules of
Procedure. The final text is contained in document
PHON.2/14.

Editor's Note:

*This State has since changed its name; at the time of
publication of these Records it is designated as ‘“Zaire”.
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10. The following fifteen persons were elected
Vice-Presidents of the Conference: Mr. Ricardo A.
Ramayoén (Argentina), Mr. K. B. Petersson (Aus-
tralia), Mr. Paolo Nogueira Batista (Brazil), Mr.
Wilhelm Axel Weincke (Denmark), H. E. Mr. Jean
Fernand-Laurent (France), Baron Otto von
Stempel (Germany (Federal Republic of)), Mr.
Kanti Chaudhuri (India), Mr. Mohamad Ali
Hedayati (Iran), H. E. Mr. Pio Archi (Italy), H. E.
Mr. Hideo Kitahara (Japan), Mr. Denis Daudi
Afande (Kenya), Mr. Abderrazak Zerrad (Mo-
rocco), Mr. Francisco Utray (Spain), Mr. Bruce C.
Ladd (United States of America), H. E. Mr.
Aleksandar Jeli¢ (Yugoslavia).

11. On the proposal of the Delegation of France,
supported by the Delegations of Kenya, Italy,
Federal Republic of Germany, United States of
America, India, Brazil and Canada, Mr. Joseph
Ekedi Samnik, Head of the Delegation of Came-
roon, was elected General Rapporteur.

12. The Conference, on the proposal of the
President, elected the representatives of the
following States as members of the Drafting
Committee: Brazil, Canada, France, Germany
(Federal Republic of), Kenya, Spain, Tunisia,
United States of America. The Drafting Com-
mittee met, under the chairmanship of Mr. André
Kerever, deputy Head of the Delegation of France,
in order to draw up in final form the draft interna-
tional instrument submitted to the Conference for
adoption. Document PHON.2/30 reflects the
results of its work.

13. The Conference, after introducing some
modifications to the draft which had been sub-
mitted to it (document PHON.2/1) adopted its
Agenda in the form reproduced in document
PHON.2/15).

14. On the proposal of the Delegation of India,
supported by the Delegations of Canada, Japan,
Federal Republic of Germany, Kenya, Nether-
lands, United States of America, Spain, France,
Australia, Italy, Brazil, Nigeria and Mexico,
Mr. William Wallace, Head of the Delegation of
the United Kingdom, was elected Chairman of the
Main Commission. On the proposal of the Delega-
tion of Australia, supported by the Delegations of
Argentina, Cameroon, Kenya, Denmark, Brazil,
United States of America, France and Spain,
Mr. Gabriel E. Larrea Richerand, Head of the
Delegation of Mexico, and Mr. Ayo Idowu, Head
of the Delegation of Nigeria, were elected Vice-
Chairmen of the Main Commission.

15. During the deliberations of the Main Com-
mission on Article 6 of the Convention, a Working
Group was established composed of the repre-
sentatives of the following States: Argentina,
Germany (Federal Republic of), India, Italy,
Kenya, Nigeria, Portugal and the United States of
America, together with the representatives of
France in an observer capacity. On the proposal of
the Delegation of Kenya, supported by that of the
United States of America, Professor Eugen Ulmer,
deputy Head of the Delegation of Federal Republic
of Germany, was elected Chairman of the Working
Group.

16. The Secretariat of the Conference was pro-
vided jointly by Unesco and WIPO. Miss Marie-
Claude Dock (Unesco) and Mr. Claude Masouyé
(WIPO) were the Secretaries-General of the Con-
ference.

IL. Preparation of the draft Convention

17. The deliberations of the Conference were
based upon a draft prepared by a Committee of
Governmental Experts, convened jointly by the
Directors General of Unesco and of WIPO at the
Headquarters of Unesco, in Paris, from March 1
to 5, 1971 (document PHON.2/3), in accordance
with the resolutions and decisions referred to in
paragraph 1 above and with a view to giving effect
to the wishes expressed respectively by the Inter-
governmental Copyright Committee and by the
Permanent Committee of the Berne Union.

18. The Conference also had at its disposal, a
commentary upon this draft prepared by the Inter-
national Bureau of WIPO (document PHON.2/4),
a study of comparative law prepared by the
Secretariat of Unesco upon the legal protection of
producers of phonograms (document PHON.2/5),
and also observations presented by certain govern-
ments upon the said draft (documents PHON.2/6
and 6/Add. 1).

19. During the discussions, a certain number of
amendments were proposed by delegations (docu-
ments PHON.2/8 to 13, 16 t0 26, 28,29, 33,35 and
37), and also by the Working Group referred to in
paragraph 15 above (document PHON.2/27).

20. After a preliminary general discussion, most
of the other deliberations of the Conference took
place in its Main Commission, in which all the
States and all the organizations represented in the
Conference had the right to participate and in
which they all participated. The delegations repre-
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senting developing countries held several meetings
among themselves in order to arrive at common
positions on issues of particular interest to them.

21. Thediscussionsin the Plenary and in the Main
Commission will be reflected in detail in the sum-
mary minutes which will be established by the
Secretariat of the Conference and distributed sub-
sequently to the participants. Consequently, this
Report mentions only those points which may be
important for understanding the intentions of the
Conference in adopting certain provisions, includ-
ing those which the Conference agreed should be
mentioned in this Report. These points are dealt
with in the order adopted by the Conference for the
articles of the Convention.

III. General considerations

22. All delegations which expressed their views
during the general discussion emphasized the
urgency of adopting international solutions de-
signed to protect producers of phonograms against
the unauthorized duplication of their phonograms.
Certain delegations indicated the concern of their
governments in the face of the increase of the
extent of piracy in this field and in the face of the
damage which results from it not only for producers
of phonograms but also for the authors or com-
posers of recorded works and for performers. The
observer from the International Federation of the
Phonographic Industry drew the attention of the
Conference to the fact that piracy not only affected
discs but, to an increasing extent, appeared in the
form of reproduction on tapes effected from
original recordings.

23. The majority of the delegations stated that
they were in favor of the preparation of an inter-
national instrument based upon the draft prepared
by the Committee of Governmental Experts.
Several among them declared that they would have
preferred to see the Rome Convention of 1961 for
the Protection of Performers, Producers of Phono-
grams and Broadcasting Organizations used to
afford protection to producers of phonograms at
the international level. They emphasized that the
new instrument should not be conceived in such a
manner as to impair the wider acceptance of the
Rome Convention in the future. This concern was
shared by the Conference as a whole and is
reflected in the Preamble to the new Convention.

24. Several delegations added that the protection
which would be granted to producers of phono-

grams by the new Convention should not be greater
than the rights accorded to authors by the multi-
lateral conventions on copyright.

25. Most of the delegations which approved the
conclusion of a new treaty on the basis of the draft
submitted to the Conference, or which did not
oppose it, declared that the instrument should be as
simple as possible and should be open to all States,
so as to receive quickly a wide acceptance. These
concepts of simplicity and of universality should, in
the opinion of these delegations, be reflected in a
convention, consisting of a relatively restricted
number of articles, which should be limited to
determining the obligations of Contracting States,
while leaving to them the choice of the legal means
to assure the protection; the same concept should
also be reflected in the conditions to be provided
for accession or ratification.

26. Many delegations declared that the proposed
Convention should be based on the principles of
reciprocity and of non-retroactivity, and that the
criterion of the nationality of the producer should
be the sole applicable criterion.

27. The delegations representing developing
countries emphasized that the provisions which
would be contained in the new international instru-
ment should not disregard the interests of those
countries in the use of phonograms. They consid-
ered indispensable the establishment of a system of
exceptions and of compulsory licenses similar to
those contained in the multilateral copyright
conventions, particularly for educational purposes.
One delegation stated that the latter expression
should cover also artistic education.

28. Several delegations declared that, after the
adoption of the new treaty, an information cam-
paign should be arranged in order to obtain as
universal an acceptance as possible.

29. Finally, certain delegations, noting that pho-
nograms are not only industrial products but also
means for the dissemination of culture, considered
it necessary that Unesco be associated with the
future of the Convention.

1V. Title of the Convention

30. The Conference agreed to give the following
title to the new instrument: ‘““‘Convention for the
Protection of Producers of Phonograms Against
Unauthorized Duplication of Their Phonograms™.
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V. Preamble

31. While recognizing that its purpose was the
prevention of the piracy of phonograms, the
Conference considered that the inclusion of the
word ‘“‘piracy”, as a description of the activities
against which producers of phonograms should be
protected, was not entirely appropriate in an
international convention. It preferred to use the
expression contained in the title, that is to say,
unauthorized duplication.

32. The Conference decided to mention, by an
express reference in the Preamble, its recognition
of the value of the work of Unesco and WIPO in the
preparation of the Convention and the convening
of the Conference.

VI. Articles of the Convention

Article 1 (previously Article VI of the draft text)

33. The Conference adopted a proposal, pre-
sented orally by the Delegation of Belgium, to
place the definitions of certain termsin an introduc-
tory article.

34. On the proposal of the Delegation of Brazil,
the Conference decided to use, as definitions of a
phonogram and of its producer, the wording
contained in Article 3 of the Rome Convention.

35. In view of the fact that the definition of a
phonogram refers to an exclusively aural fixation,
two different interpretations of the Convention
were discussed in relation to recordings made from
the sound tracks of cinematographic works, or
other audio-visual works, when the sound track is
fixed simultaneously with the visual recording.

36. Under one view, the sound track constitutes
the raw material for the recording, so that, when an
exclusively aural fixation of the sound track is
made, the resulting recording is a phonogram
within the meaning of the Convention. This view is
reinforced by the fact that the sound track almost
invariably is edited or otherwise altered in the
process of producing the recording, so that a new
exclusively aural version is created.

37. According to the other view, the sounds
embodied in the recording produced from the
sound track, having been first fixed in the form of
an audio-visual work, do not have any separate
character as an exclusively aural fixation, and thus

the'recording cannot qualify as a phonogram under
the Convention, but rather would be part of the
original audio-visual work. It was pointed out that,
even under this second view, the Convention
provides only for minimum standards of protection
so that it is within the competence of each Con-
tracting State to protect recordings produced from
sound tracks as phonograms under its national
legislation, if it wishes to do so.

38. In any event, the Conference expressed the
view that the person to be protected should be the
person who first fixes the phonogram as such.

39. The Conference also considered that an
exclusively aural fixation should be regarded as a
phonogram, even if it is made as an ephemeral
recording by a broadcasting organization.

40. As regards the definition of duplicates of a
phonogram, the Conference noted that the essen-
tial feature of a duplicate was the fact that the arti-
cle contained sounds taken directly or indirectly
from a phonogram. What is aimed at, particularly
by the insertion of the word “indirectly”, is the
copying, by a machine or other appropriate
apparatus, of recordings, even if the copying takes
place from the broadcasting of a phonogram or
from a copy of a phonogram. New recordings
imitating or simulating the sounds of the original
recording are not covered by the provisions of the
Convention.

41. The Conference also expressed the view that
the adjective ‘“‘substantial”’, which appears in the
definition of ‘“‘duplicates” of a phonogram, ex-
presses not only a quantitative but also a qualitative
evaluation; in this respect, quite a small part may be
substantial.

42. The Conference decided to addto Article 1 of
the Convention a definition of the concept of
distribution to the public, on the basis of proposals
of Argentina and Mexico, of the United States of
America and of Kenya; it adopted a compromise
formula suggested by the Delegation of the Federal
Republic of Germany.

43. In this definition no specific reference is made
to commercial purposes, in order not to restrict
unnecessarily the field of application of the
Convention, for it was considered that commercial
aims were understood in the terms of the definition
as it appears therein. The Conference considered
various examples of the ‘‘acts” by which duplicates
of a phonogram are offered directly or indirectly to
the public. It considered that such acts should
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include, for example, the supply of duplicates to a
wholesaler for the purposes of sale to the public,
directly or indirectly.

Article 2 (previously Article I of the draft text)

44. The Conference considered a proposal of
Japan to the effect that penal sanctions should be
explicitly mentioned among the legal means
envisaged in the draft text of the Convention to
secure the protection of producers of phonograms,
the reference to the grant of a specific right being
regarded as including or not, according to the
legislative systems, this latter method of protection.

45. The Conference agreed to include penal
sanctions in the enumeration of means of protec-
tion in the new instrument, but, on the basis of
proposals of Australia and of the United States of
America, decided to refer to the different systems
of protection in Article 3, limiting Article 2 to the
determination of the acts against which protection
is to be afforded and of the criterion of protection.

46. Asregardsthe acts against which protection is
to be afforded, the Conference adopted those
contained in the draft text of the Convention, that is
to say, duplication, importation and distribution. A
definition of this last concept appears in Article 1 of
the new instrument.

47. As regards the criterion of protection, the
Conference decided that, subject to the provisions
of Article 7, paragraph (4), the sole applicable
criterion in the Convention would be that of the
nationality of the producer.

48. It was also understood, following a proposal
of Australia, that “consent” might, under the
domestic law of a Contracting State, be given by the
original producer or by his sucessor in title or by the
exclusive licensee in the Contracting State con-
cerned; nevertheless, this would not affect the
criterion of nationality for the purposes of pro-
tection.

Article 3 (previously Article 11, first sentence, of the
draft text)

49. As indicated above, the Conference decided
to enumerate in this Article the legal means by
which the Convention will be implemented, it being
understood that these means are not cumulative
and that free choice of one or more is left to each
Contracting State.

Article 4 (previously Article 11, second sentence, of
the draft text)

50. So far as the duration of the protection is
concerned, the Conference decided to deal with
this question in a separate article and to fix a mini-
mum period in the Convention of twenty years
calculated from the end of the year in which the
sounds embodied in the phonogram were first fixed
or first published. This latter reference to the first
publication was introduced following a proposal of
the United States of America. It was understood
that each Contracting State would be able to choose
either the first fixation or the first publication as the
starting point of the period mentioned above.

51. The Conference noted that it was not possible
to specify a minimum duration of protection to be
secured by means of national laws concerning
unfair competition; however, it assumed that in this
case the protection should not in principle end
before twenty years from the first fixation or first
publication, as provided for in the Convention for
the other means of protection, in order to ensure a
balance between the different systems.

Article 5 (previously Article 111 of the draft text)

52. The draft text considered by the Conference
provided that if the domestic law of a Contracting
State requires compliance with formalities as a
condition of the protection of phonograms, these
requirements are considered as fulfilled if all the
authorized duplicates of the phonogram or their
containers bear a notice identical to that estab-
lished by the Rome Convention. This notice
consists of the symbol @, accompanied by the year
date of first publication. In this connection, it is to
be noted that Article 4, already adopted, refers also
to the year of first fixation. It was also provided in
the draft text that if the duplicates or their con-
tainers do notidentify the producer, his successorin
title or the licensee, the notice should also indicate
the name of the producer, his successor in title or
the licensee.

53. Onthebasisofa proposal of the United States
of America, the Conference decided to insert the
word ‘“exclusive” before the word “licensee”, it
being understood that the term ‘“‘exclusive li-
censee” means the person or legal entity that
controls all rights in a phonogram for the entire ter-
ritory of the Contracting State in question. Under
such circumstances, which correspond to normal
commercial practices in the phonographic industry,
the Delegation of the United States of America
indicated that the “‘exclusive licensee” would be
considered the owner of the copyright for the
purpose of the United States law.
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54. Furthermore, in order to avoid possible
confusion, the Conference decided not to include
an indication of the year of first fixation, and to-
adopt the draft text without further modifications.

55. The Conference expressed the opinion that
when there was no exclusive licensee the name of
the producer would suffice, for notice requires only
an indication of the name of the licensee or of the
successor in title or, otherwise, of the producer. The
possibility of indicating a name other than that of
the producer has no effect on the criterion of
protection, the criterion remaining that of the
nationality of the producer alone.

Article 6 (previously Article IV of the draft text)

56. Paragraph (1) of this Article in the draft text
of the Convention permitted any Contracting State
which grants protection to producers of phono-
grams by means of copyright, or other specific right,
to provide, in its domestic law, the same kinds of
limitations with regard to the protection of
producers of phonograms as those concerning the
protection of authors of literary and artistic works.
This paragraph also made it clear that no com-
pulsory licenses could be provided for except with
regard to duplication for use solely for the purposes
of teaching or scientific research.

57. Some delegations asked for the deletion of
the provision prohibiting the grant of compulsory
licenses, expressing the view that such a provision
could result in giving to producers of phonograms a
wider protection than that granted to authors. The
Delegations of Portugal and Yugoslavia particu-
larly emphasized this point. Certain delegations
considered that the provisions of Article 15 of the
Rome Convention should be introduced, mutatis
mutandis, into the new treaty. The majority of the
delegations, however, were in favor of maintaining
the prohibition, which sets limits upon the grant
of licenses. In particular, they stated that Article 15
of the Rome Convention could not be taken over,
in view of the fact that the new international instru-
ment should be open to all States, whether or not
they were party to a copyright convention, whereas
this was not the case for the Rome Convention, to
which only States party to the Universal Copyright
Convention or to the Berne Convention could
accede.

58. The Conference agreed that the new treaty
does not permit the establishment of a general
system of compulsory licenses except as specified in
Article 6, and that it does not afford protection
against secondary uses of phonograms, i.e., public
performance and broadcasting.

59. The Conference then examined the questions
(i) whether compensation should be granted to a

producer whose phonograms are duplicated under

a compulsory license; (ii) what would be the
position of the original phonogram and of a
duplicate made under license with respect to each
other, (iii)) whether the licensee may have a
commercial purpose while duplicating records for
the purposes of teaching or scientific research.

60. After an exchange of views on this subject,
the Working Group mentioned in paragraph 15
above prepared a text which, after certain modifi-
cations of a drafting nature, was adopted for
Article 6. This text also takes into account a pro-
posal of the Republic of Viet-Nam to use, in the
French and Spanish texts, a general term for
“teaching”, without qualification, in order to
embrace all forms and all branches of teaching.

61. Asregardsthe limitations on the protection of
producers of phonograms being of the same kind as
those permitted in connection with the protection
of authors, the Conference expressed the view that,
for States acceding to the new treaty which were not
bound by one or more of the multilateral copyright
conventions, the principles contained in those
conventions would nevertheless be applicable.

62. In addition, the Conference agreed that the
limitations which could be established in accord-
ance with the first sentence of Article 6 should inno
case have a wider scope than the compulsory
licenses provided for in the second sentence. It also
noted that the ‘““territory”, and the ‘“‘competent
authority”, referred to in condition (b) could be a
territory, or the competent authority of a territory,
to which the Convention applies by virtue of
a declaration notified under Article 11, para-

graph (3).

63. No provision concerning exceptions appear-
ing to be necessary for countries which protect
producers of phonograms by means of laws con-
cerning unfair competition, the Conference did not
retain the text of paragraph (2) of the correspond-
ing Article contained in the draft text, which
referred to that situation.

Article 7 (previously Article V of the draft text)

64. The Conference adopted without modifica-
tion paragraphs (1) and (2) of this Article as they
appeared in the draft text submitted to it.

65. Asregards paragraph (2), the Conference did
not adopt the proposals of the Netherlands aimed
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at placing upon States the obligation of protecting
performers in such a way so asto avoid a situation in
which, if the producer of phonograms refrains from
taking action against the infringer, the performers
whose performances have been recorded would be
without any remedy. The Conference considered
that an obligation upon the producer to take action
against the infringer, in the case where the
performer shares in the receipts, should normally
result from the contract between the producer and
the performer, nevertheless it was in agreement in
accepting that, in the case of default of the producer
in the exercise of the rights which he derives from
the Convention, it was desirable that the contract
should be so drafted as to permit the performers to
take action directly against the infringer.

66. As regards paragraph (3), which deals with
the principle of the non-retroactivity of the
Convention, the Conference did not adopt a
proposal of the Delegation of Japan, supported by
the Delegations of France and of the Federal
Republic of Germany, aimed at prohibiting, after
the entry into force of the Convention, any new
duplication of phonograms even if the latter had
been manufactured earlier, while permitting States
nevertheless to declare that they would not apply
such a provision.

67. In paragraph (4) of the draft text, the
Conference decided to indicate the date of the
signature of the instrument.

68. The Conference did not adopt a proposal of
the United States of America to add a new
paragraph to this Article providing that the
Convention shall not prejudice rights already
acquired in any Contracting State before the
coming into force of the Convention for that State.
This paragraph was not considered necessary since
its subject matter is dealt with in Article 7,

paragraph (1).

Article 8 (new)

69. Following discussions which took place con-
cerning Article XI of the draft text (see para-
graphs 74 to 95 below), the Conference decided to
establish a secretariat for the Convention and to
define its functions in a separate article.

Article 9 (previously Article VII of the draft text)

70. As regards the question of which States may
sign the new international instrument or accede to
it, the Conference pronounced itself in favor of

Alternative B of the draft text, which provides for
acceptance by any State that is a member of the
United Nations or any of the Specialized Agencies
brought into relationship with the United Nations.
The Conference added States members of the
International Atomic Energy Agency, or party to
the Statute of the International Court of Justice.

71. The provision concerning the implementation
of the Convention is based on the terms of
proposals of the Delegations of Japan, Austria and
Sweden. It refers to the time when a State becomes
bound by the Convention for the determination of
the date by which its domestic law must conform
with it.

Articles 10 and 11 (previously Articles X and VIII
of the draft text)

72. The Conference did not modify the draft text
submitted to it.

Article 12 (previously Article 1X of the draft text)

73. The Conference adopted a proposal of the
Delegation of Japan concerning the extension of
denunciation.

Article 13 (previously Article XI of the draft text)

74. The Conference considered a proposal of the
Delegation of the United Kingdom aimed at giving
the administration of the Convention to WIPQO, by
attributing the depositary functions to that Organ-
ization instead of to the Secretary-General of the
United Nations as had been provided for in the
draft Convention and by establishing secretariat
functions which would also be exercised by WIPO.

75. The Conference also considered a proposal of
the Delegation of Austria whose aim was to create
an intergovernmental committee, analogous to that
established by the Rome Convention, which would
hold its meetings at the same place and dates as the
latter.

76. In a preliminary declaration, the represen-
tative of the Director-General of Unesco indicated
that a distinction should be made between the
depositary functions on the one hand, and, on the
other hand, the secretariat functions proposed to be
provided for in the draft Convention. These
functions are not of the same nature and could be
entrusted to different organizations. The deposi-
tary functions, not being linked to the subject
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matter of a convention, could, in appropriate cir-
cumstances, be entrusted to the Secretary-General
of the United Nations, the nature of whose
responsibilities was appropriate for this purpose.
This had been the case for the Rome Convention
and was the case in respect of the present draft text.

77. The Committee of Experts had not proposed
any clauses entrusting any particular secretariat
functions to one or more organizations; thus
Unesco and WIPO each maintained its own com-
petence in relation to the technical content of the
Convention. If, however, a solution of this sort had
to be considered, Unesco, while declaring itself
satisfied by the draft text established by the experts
in March 1971, must remind the Conference of the
competence derived from its constitutent instru-
ment, and from the decisions of its competent
bodies, in the field of the protection of phonograms
as a means of the dissemination of culture, both
from the point of view of copyright and from that of
so-called neighboring rights. This competence,
recognized by the Intergovernmental Copyright
Committee and by the Permanent Committee of
the Berne Union, explains and justifies the
presence of Unesco at the side of WIPO in the
convening of and preparation for the Committee of
Experts mentioned above and the present Con-
ference, and also its participation in any possible
secretariat.

78. The Rome Convention contained its own
provisions concerning its Secretariat, and therefore
it would not appear appropriate to entrust to the
Secretariat now proposed functions referring to
that Convention. In conclusion, the representative
of the Director-General of Unesco emphasized
that the importance of the considerations which he
had to bring to the attention of the Conference
went beyond the subject matter of the draft under
examination.

79. The Director General of WIPO declared that
the essential point was to determine how to obtain
the best possible means of putting the new Conven-
tion into operation; to resolve this problem one
should not place oneself in the arena of competition
between organizations.

80. So far as the depositary functions were con-
cerned, while recognizing that, in his view, this was
not a major question, he emphasized that, in
general, organizations with a technical competence
carried out such functions with greater dispatch,
because they have a direct interest in the geograph-
ical extension of the application of the instrument
in question.

81. On the other hand, he pointed out that the
new international instrument was no more than a
framework and therefore required detailed imple-
mentation in national laws; in this connection it
would be appropriate to be able to give advice to
the governments concerned. Consequently, it
appeared necessary to provide for a secretariat
which would be able to assist in the development of
the field of application of the Convention. The
Director General of WIPO declared that, if this
need were accepted, his Organization was ready to
assume the responsibility, for it had been created to
contribute to cooperation among States in the field
of the protection of intellectual property.

82. Referring to the precedent of the joint
Secretariat of the Rome Convention, he expressed
the opinion that such a solution would not be
appropriate in the circumstances, in that it had not
given satisfactory results in terms of efficiency;
consequently, he was opposed to a joint exercise of
the secretariat functions.

83. He added that, if this method were neverthe-
less adopted, he would report to the next session of
the General Assembly of WIPO, which had the
competence to approve measures concerning the
administration of international agreements of
participation by WIPO in such administration;
however, he would not recommend its adoption.

84. As regards the proposal to create an inter-
governmental committee, the Director General of
WIPO considered that such a step would not
respond to the concern to achieve simplicity which
guided those who were drafting the new treaty, nor
was such a step indispensable.

85. The observer from the International Labour
Organisation, having expressed his astonishment at
the criticisms made concerning the joint Secretariat
of the Rome Convention, emphasized the role of
his Organization in the protection of performers
and its interest in participating in the Secretariat of
any intergovernmental committee which might
be created.

86. After these declarations, a long discussion
took place in the Main Commission, in the course of
which most delegations expressed their views upon
the proposals under consideration. A very large
majority of the delegations considered that the new
instrument should provide for secretariat functions
and that it would be preferable, from the point of
view of efficiency, to entrust them to a single inter-
governmental organization. The majority of these
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delegations considered that this organization
should be WIPO. However, some delegations
pronounced themselves in favor of a secretariat
whose functions would be exercised jointly by
WIPO and Unesco, or by those organizations and
the ILO asis the case for the Rome Convention. In
this connection, a certain number of delegations
declared that in any event a formula for coopera-
tion should be found.

87. At the conclusion of these discussions, the
Chairman of the Main Commission identified the
separate points enumerated below and requested
the Main Commission to take decisions upon them.

88. By twenty-seven votes in favor and one vote
against, and with eleven abstentions, the Main
Commission decided that it was appropriate to
provide for secretariat functions in the Convention.

89. By twenty-seven votes in favor and five
votes against, and with six abstentions, it decided
that these functions should be entrusted to a single
organization.

90. By twenty-seven votes in favor and no votes
against, and with eleven abstentions, it decided that
this organization should be WIPO.

91. At the request of the Main Commission, the
Secretariat of the Conference drafted the text of a
clause stipulating that the International Bureau of
WIPO would exercise the functions entrusted to it
by the Convention in cooperation, for matters
within their respective competence, with Unesco
and the ILO. This clause was adopted by the Main
Commission and incorporated in Article 8.

92. After having decided by a small majority to
attribute to the Director General of WIPO all the
depositary functions of the Convention, the Main
Commission was presented with a proposal of the
Delegations of Belgium, Brazil, France, India, Italy
and Spain by which the Convention would be
deposited with the Secretary-General of the United
Nations, who would also receive instruments of
ratification, acceptance or accession and declara-
tions or notifications of a diplomatic nature, while
the Director General of WIPO would be respon-
sible for notifications to the States and for the
receipt and notification of declarations of a
technical nature. To establish the necessary links,
the Secretary-General of the United Nations would
be responsible for notifications to the Directors
General of WIPO, of Unesco and of the ILO.

93. After deciding, in accordance with the Rules
of Procedure, to reopen discussion of this question,
the Main Commission noted a declaration of the
representative of the Director-General of Unesco
to the effect that such a solution would not be
incompatible with the Vienna Convention on the
Law of Treaties, as well as a declaration of the
Director General of WIPO recalling that a similar
suggestion had been made by him during the earlier
discussions.

94. The proposal mentioned above was adopted
without opposition, and the provisions necessary to
give effect to it were inserted in the Convention.

95. The Delegation of Austria indicated that it
did not insist upon its proposal concerning the
creation of an intergovernmental committee, and
withdrew that proposal.

96. The Conference decided that the texts of the
Convention which should be equally authentic
would be established in English, French, Russian
and Spanish.

97. As regards the official texts of the Conven-
tion, the Conference adopted three proposals: that
of the Delegations of Brazil and Morocco aimed at
providing that official texts would be established in
Arabic, German, Italian and Portuguese; that of
the Delegations of Belgium and of the Netherlands
to add to this enumeration the Dutch language; and
that of the Delegation of the Federal Republic of
Germany suggesting that the texts should be estab-
lished by the Director General of WIPO after
consultation with the interested governments.

VII. Closing of the Conference

98. The Conference adopted the Convention by
thirty-six votes in favor, no votes against and one
abstention.

99. The Delegation of India declared that the
competent authorities of India would consider the
new instrument at the same time as the revised
texts, adopted in July 1971, of the Berne Conven-
tion and the Universal Copyright Convention, and
that they would then adopt a position on the ques-
tion of acceptance. It added that it considered it
necessary in any event to put a stop to the
unauthorized duplication of phonograms.

100. The Delegation of Italy emphasized that the
Convention, by establishing a complete system of
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protection, amounted to a partial revision of the
Rome Convention. It expressed the hope that the
interested international organizations would con-
cern themselves with the problem, particularly in
relation to the obligations of States party to both
Conventions.

101. After the Delegation of France, speaking on
behalf of all the participants, had congratulated the
President of the Conference, the latter paid tribute
to the Organizations which had convened the
Conference, to their secretariats and to the Officers
of the Conference, and declared the discussions
closed.
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REPORTS OF THE CREDENTIALS COMMITTEE

FIRST REPORT

(October 18, 1971, Original: French, document PHON.2/7)

1. The Credentials Committee set up by the
Conference on October 18, 1971, met on the same
day at 11 a.m.

2. The Committee was composed of the Dele-
gates of the following States: Brazil, Congo
(Democratic Republic of the)*, Iran, Japan,
Sweden, United States of America, Yugoslavia.

3. Were also present, as observers, the repre-
sentatives appointed by the Lord Bishop of Urgel,
Co-Prince of Andorra, and the Delegations of
France and Spain.

4. On the proposal of the Delegation of the
United States of America, the Committee unani-
mously elected H. E. Ambassador Hideo Kitahara,
Head of the Delegation of Japan, Chairman.

5. Inaccordance with the provisions of Rules 3, 4
and 7 of the provisional Rules of Procedure, the
Committee examined the credentials deposited
with the Secretariat of the Conference.

6. The Committee noted that the Delegations of
the following States, which had been invited to
attend the Conference in accordance with Rule 1 of
the provisional Rules of Procedure, were, in terms
of Rule 3, paragraphs (1) and (2), of the said Rules,
duly empowered to take part in the Conference and
were also in possession of full credentials for the
signature of the Convention to be adopted:
Denmark, Germany (Federal Republic of), Israel,
Italy, Luxembourg, Portugal, Sweden, Switzerland,
United Kingdom, United States of America.

7. The Committee recommended that the Dele-
gations of those States be admitted to participate in
the work of the Conference and to sign the
Convention.

Editor’s Note:
* This State has since changed its name; at the time of publica-
tion of these Records it is designated as “Zaire”.

8. With respect to the credentials submitted on
behalf of Andorra, the Delegation of France made
a statement to the effect that in its view the Right
Reverend the Lord Bishop of Urgel, Co-Prince of
Andorra, was in no circumstances empowered to
appoint a delegation to the Conference and that
consequently the Delegation of France did not
consider the credentials issued by him to be valid.
The Representative appointed by the Lord Bishop
of Urgel, Co-Prince of Andorra, as well as the
Delegation of Spain, disputed this. The Committee
considered that it was not in a position, for the time
being, to make any recommendation to the Con-
ference with regard to those credentials and
expressed the wish that the authorities concerned
agree on a solution before the end of the Con-
ference’s proceedings. It felt that in the meantime
Rule 4, paragraph (1), of the provisional Rules of
Procedure was applicable to this case. That Rule
provides as follows:

Any delegation to whose admission an objec-
tion has been made shall be seated provisionally
with the same rights as other delegations until
the Conference has given its decision concerning
this objection after hearing the report of the
Credentials Committee.

9. The Committee noted that the Delegations of
the following States, which had been invited to
attend the Conference in accordance with Rule 1 of
the provisional Rules of Procedure, were duly
empowered, in terms of Rule 3, paragraph (1), of
the said Rules, to take part in the Conference:
Australia, Austria, Canada, Ecuador, Finland,
Guatemala, Ireland, Japan, Netherlands, Norway,
Republic of Viet-Nam.

10. The Committee recommended that the Dele-
gations of those States be admitted to participate in
the work of the Conference.

11. The Delegations of the following States had
communicated documents which did not meet the
conditions set forth in Rule 3, paragraph (1), of the
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provisional Rules of Procedure: Argentina, Bel-
gium, Brazil, Bulgaria, Cameroon, Congo Demo-
cratic Republic of the) *, France, Greece, Holy See,
India, Kenya, Lebanon, Mexico, Monaco, Mo-
rocco, Nicaragua, Nigeria, South Africa, Spain,
Turkey.

12. The Committee proposed that those docu-
ments be accepted as constituting provisional
credentials of the Delegations of the States
mentioned in the preceding paragraph, subject to
eventual compliance by the latter with the provi-
sions of Rule 4, paragraph (2), of the provisional
Rules of Procedure, and that in the meantime those
Delegations be admitted to participate in the work
of the Conference and be authorized to sit
provisionally with the same rights as the other
delegations.

13. The Committee examined and found valid the
documents accrediting the observers of the follow-
ing organization of the United Nations system,

which had been invited to attend the Conference in
accordance with Rule 2 (a) of the provisional Rules
of Procedure: International Labour Office (ILO).

14. Finally, the Committee examined and found
valid the documents accrediting the observers of
the international non-governmental organizations
which had been invited to attend the Conference in
accordance with Rule 2 (¢) of the provisional Rules
of Procedure.

15. The Committee, having noted that a certain
number of the States invited to attend the
Conference had not yet sent credentials empower-
ing a delegation, expressed the hope that such
credentials would be handed to the Secretariat as
soon as possible.

16. The Committee decided to authorize its
Chairman to report directly to the Conference on
such credentials as might be deposited before the
end of the latter’s deliberations.

SECOND REPORT

(October 26, 1971, Original: French, document PHON.2/34)

1. The Credentials Committee held its second
meeting on October 26,1971, at 11 a.m., under the
Chairmanship of H.E. Mr. Hideo Kitahara,
Ambassador Extraordinary and Plenipotentiary,
Head of the Delegation of Japan.

2. Inaccordance with the provisions of Rules 3, 4
and 7 of the Rules of Procedure, the Committee
examined the credentials received by the Secreta-
riat since its first meeting.

3. The Committee noted that the Delegations of
the following States, which had been invited to
attend the Conference in accordance with Rule 1 of
the Rules of Procedure, were, in terms of Rule 3,
paragraphs (1) and (2), of the said Rules, duly
empowered to take part in the Conference and
were also in possession of full credentials for the
signature of the Convention to be adopted: Brazil,
France, Holy See, Iran, Monaco, Spain, Yugo-
slavia.

4. The Committee recommended that the Dele-
gations of those States be admitted to participate in
the work of the Conference and to sign the
Convention.

5. The Committee noted that the Delegations of
the following States, which had been invited to

attend the Conference in accordance with Rule 1 of
the Rules of Procedure, were duly empowered, in
terms of Rule 3, paragraph (1), of the said Rules, to
take part in the Conference: Belgium, Congo
(Democratic Republic of the)*, Gabon, Mexico,
Nicaragua**, South Africa.

6. The Committee recommended that the Dele-
gations of those States be admitted to participatein
the work of the Conference.

7. The Delegations of Colombia, Cuba, Panama,
Peru, Tunisia, Uruguay and Venezuela had com-
municated documents in provisional form which
did not meet the conditions set forth in Rule 3,
paragraph (1), of the Rules of Procedure.

8. The Committee proposed that those Delega-
tions be authorized to sit provisionally with the
same rights as the other delegations, subject to
subsequent presentation of credentials in due form.

9. The Soviet Union submitted documents

accrediting its observer.

Editor’s Note:

* This State has since changed its name; at the time of publica-
tion of these Records it is designated as ‘“Zaire”.

** The credentials of Nicaragua, see paragraphs 75 and 76 of the
Summary Minutes.
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10. Finally, the Committee examined and found
valid the documents accrediting the observers of
the League of Arab States, an intergovernmental
organization which had been invited to the Con-
ference in accordance with Rule 2 (b) of the Rules
of Procedure.

11.  As for the credentials submitted in the name
of Andorra and the wish, expressed by the Com-
mittee at its first meeting, that the authorities
concerned agree on a solution before the end of the
Conference proceedings, the Delegations of France
and Spain, which attended the meeting of the
Committee as observers, informed the Committee
that they had not yet reached such an agreement.

12. Furthermore,
declared:

the Delegation of France

“The position of France with respect to the
representation of the interests of Andorra at
international conferences is not an arbitrary
one: it is the logical consequence of a very clear
legal situation.

“(1) The Valleys of Andorra are not a
sovereign State but a territory; therefore they
can neither be represented at international
conferences nor be contracting parties to inter-
national agreements.

“(2) The two Co-Princes—the Bishop of
Urgel and the President of the French Republic
—do not have equivalent legal status. Of the
two, only the President of the French Republic
has international legal status; he alone, there-
fore, is competent to represent Andorran
interests in international relations and, should
the case arise, to extend the scope of an agree-
ment to the Valleys.

“For the purposes of the present Conference
the President of the French Republic, in his
capacity as Co-Prince of Andorra, has vested
the necessary powers in the Head of the French
Delegation. Powers conferred by any other
authority should therefore be considered null
and void.”

13. The Delegation of Spain declared:

“International legal status is no more than an
outward projection of sovereignty. Therefore,
in view of the fact that the Bishop of Urgel, Co-
Prince of Andorra, is sovereign, he has full
international legal status, and this cannot be
unknown to any State or organization wishing
to carry on relations with Andorra. By virtue of
this legal status, the Bishop of Urgel, Co-Prince
of Andorra, has signed a number of interna-

tional treaties, including among others the
Copyright Convention of 1952.

“This Delegation proposes that the Creden-
tials Committee accept the credentials of both
Co-Princes, especially since official invitations
were extended by the Organizations which con-
vened the Conference to both Co-Princes in
accordance with a practice which is beyond
dispute, and since the Co-Princes accepted the
invitation and conferred full powers in due form.

“The opposition to the powers of the Bishop
of Urgel, Co-Prince of Andorra, on the part of
the French Co-Prince is not a new situation, nor
is the latter’s claimed control of the international
relations of Andorra. The Bishopric of Urgel
has always opposed and continues to oppose this
claim, in consideration of the sovereign equality
of the Co-Princes; moreover, Unesco, inter-
preting correctly the international legal status of
Andorra, has always invited both Co-Princes to
take part in conferences convened under its
auspices and sign and ratify instruments result-
ing therefrom.

“Consequently this Delegation requests that,
in accordance with past practice, the credentials
of both Co-Princes be accepted in order that the
instrument elaborated by the Conference may
remain open for signature and ratification by
them.”

14. The Representative of the Lord Bishop of
Urgel, Co-Prince of Andorra, declared:

“The legal system in Andorra is that of Co-
Principality, whereby the two Co-Princes exer-
cise sovereignty on the territory and population
of the Valleys, equally, jointly and absolutely,
including full legislative, executive and judicial
powers. An international instrument is devoid
of all validity in Andorra if it has not been signed
and ratified by both Co-Princes. International
practice in connection with treaties and con-
ferences is characterized by the parallel exercise
of powers by both Co-Princes, in full inde-
pendence one of the other. In accordance with
this practice, both Co-Princes received invita-
tions to take part in the Conference, both
accepted the invitations and both appointed
separate delegations.

“The foreign representations of Andorra,
such as the signature and ratification of treaties
in its name, is conceivable only with the consent
of both sovereign Co-Princes. Consequently,
opposition to the credentials of the Bishop of
Urgel, Co-Prince of Andorra, constitutes oppo-
sition also to those of the French Co-Prince, who
cannot represent Andorra alone.
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“With respect to form, I make reservations
concerning the full powers granted by the French
Co-Prince, and affirm that the French State has
no power over Andorra; this follows from French
practice and jurisprudence.

“Therefore 1 propose mutual acceptance of
the credentials, joint participation in the Con-
ference and signature, by common consent, of
the resulting instrument by both Delegations.”

15. Failing agreement between the authorities
concerned, the Committee was obliged to consider
the matter in abeyance. It expressed the wish that a
solution be found later.

16. The Committee decided to authorize its
Chairman to report directly to the Conference on
such credentials as might be deposited before the
end of the latter’s deliberations.
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PLENARY ASSEMBLY OF THE CONFERENCE

President pro tem: Mr. G. H. C. BoDENHAUSEN (Director General of WIPO)

President: Mr. Pierre CAVIN (Switzerland)

General Rapporteur: Mr. Joseph EKEDI SAMNIK (Cameroon)

Co-Secretaries General

of the Conference: Miss Marie-Claude Dock (Unesco)
Mr. Claude MasouYE (WIPO)

FIRST SESSION

Monday, October 18, 1971, 10.15 a.m.

OPENING SPEECHES

1.1 Mr. BopENHAUSEN (Director General of WIPO) declared
the International Conference of States on the Protection of
Producers of Phonograms open, and delivered the following
speech:

1.2 Excellency, ladies and gentlemen, last year during the
preparatory work for the revision of the multilateral copyright
conventions, the International Federation of the Phonographic
Industry sounded the alarm concerning a modern form of piracy
affecting phonograms. Conscious of the importance of the
problem and preoccupied with its consequences for producers of
phonograms, as well as for authors or composers of recorded
works and for performing artists, the competent bodies of WIPO
and of Unesco agreed on a procedure which led to the Diplo-
matic Conference opening today.

The urgency of finding solutions on the international level is
demonstrated by the speed with which this procedure was
implemented. For this we are particularly indebted to the work
of the Committee of Experts which met at the beginning of
March 1971, and prepared a draft Convention to serve as the
basis for discussion. The International Bureau of WIPO pre-
pared a commentary on this draft, and the Secretariat of Unesco
presented a comparative law study concerning the legal protec-
tion of producers of phonograms. Certain governments have
transmitted their comments on this draft; these are also
reproduced in the preparatory documents of this Diplomatic
Conference.

Thus, you have in your dossiers the essential elements to assist
you in the establishment of an international instrument intended
to protect producers of phonograms against unauthorized
duplicates of their phonograms. I need hardly remind you that,
in carrying out this task, the International Bureau of WIPQO
stands ready to help you in any way and I am sure that I speak for
our colleagues from Unesco, for whose presence I am grateful,
when I make the same declaration on their behalf.

1.3 Many States have replied to the invitation which I sent to
them jointly with the Director-General of Unesco to convene
this Conference. I welcome their delegations as well as the
representatives of international organizations who have come as
observers. We are meeting in the Palais des Nations where for
many years not a day has passed in which the spirit of inter-
national cooperation has not been evident. In my opinion, this
is a good omen for the success of your deliberations and it is
under this sign that I declare the Diplomatic Conference open.

I'should now like to give the floor to the representative of the
Director-General of Unesco, Mr. Fobes.

2.1 Mr. FoBes (Deputy Director-General of Unesco) deliv-
ered the following address:

2.2 Excellency, Mr. Director General, ladies and gentlemen,
my remarks are on behalf of Mr. René Maheu, the Director-
General of Unesco. We want to associate ourselves with the
words of welcome which Mr. Bodenhausen has just spoken. It is
gratifying to see so many delegates and governmental experts, as
well as representatives and observers from intergovernmental
and international non-governmental organizations, assembled
here from so many different regions of the world. It is gratifying
also for me to liave this opportunity to say that the World Intel-
lectual Property Organization and the United Nations Educa-
tional, Scientific and Cultural Organization, each with its unique
contribution, continue to cooperate together, and that they
have jointly convened this Conference.

Mr. Bodenhausen referred to the fact that the Conference is
taking place in this historic Palais des Nations. It is always a
pleasure and a certain excitement for me to return to the Palais,
and in this case it is a pleasure to come to this Conference.

The problem you are considering is an important one, and I
can assure you that we in Unesco take it quite seriously. This
Conference has been convened for a variety of reasons and very
immediate reasons; but I think also you share the interest of
WIPO and Unesco in strengthening and extending the fabric of
global society. We are doing so according to basic principles of
life and human dignity, and within a regime of rules which were
established by the League of Nations and then by the United
Nations, and which I think have served the international com-
munity well.

Along with these somewhat philosophic words, I am tempted
to speak even more of the general background and context in
which you will work, because Unesco views your action here
within this very broad landscape of international cooperation in
education, science, culture and communications. But I will, as an
opening, confine myself to a very few specific references.

2.3 Itwasatits sixteenth session last Autumn that the General
Conference of Unesco responded to the wish expressed by the
Intergovernmental Copyright Committee and by the Permanent
Committee of the Berne Union at the Extraordinary Sessions
held in September 1970, to which Mr. Bodenhausen referred.
The General Conference decided by its resolution 5.133 “to
call, during 1971-1972, jointly with the World Intellectual
Property Organization, an international conference of States
which would have the authority to work out and adopt an inter-
national instrument intended to ensure the protection...” of
phonograms against unauthorized duplication.

Mr. Bodenhausen has also referred to the meeting this Spring
and many among you I know will personally recall the meeting
of the Committee of Governmental Experts on the Protection of
Phonograms. I had the honour to welcome the Committee of
Experts earlier this year at Unesco Headquarters in Paris. That
Committee, also convened jointly by the Directors-General of
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Unesco and the World Intellectual Property Organization,
examined many of the problems involved and prepared the draft
Convention which is now submitted to you, for final consid-
eration.

2.4 1 need hardly stress to people like you the far-reaching
effects which technology has had where works of the mind are
concerned. At Unesco, in our communications programme, we
are trying to look at the effects of technology through the com-
munications media in general. Technology has not only added
enormously to the possibilities of disseminating intellectual
creations throughout the world and in space; it has also stimu-
lated the development of new and often unexpected forms of
both creation and dissemination, thus increasing immeasurably
the volume and scope of literary and artistic production. I do not
think we have come to the end of these unexpected forms and
combinations.

Here, of course, you are not concerned directly with new
forms of art production, but with reproduction. Among the
questions which the industrial application of scientific develop-
ments have raised in recent years in the field of intellectual
property, the use of phonograms and similar instruments as a
means of reproducing works of the mind has attracted consid-
erable attention. We understand that the need for protection in
this field has arisen because of the great increase in the unauth-
orized duplication of phonograms, to which Mr. Bodenhausen
referred. It is evident that the phonographic industry, like any
other producer, cannot risk facing, defenceless, the unauth-
orized reproduction and sale of its works at a lower price. Effec-
tive protection for its services and products must therefore be
found. Otherwise a decline in production, especially from the
point of view of quality, would seem unavoidable, in some
countries at any rate, since the considerable sums invested in a
phonogram would not be justified if it could be pirated with
impunity by any counterfeiter.

In considering this problem, you will have fo take into account
two other factors of importance. These factors come from that
fabric to which I referred, that system of principles and rules
which govern international cooperation. One is the need to
facilitate as much as possible the free circulation and dissemina-
tion of works of the mind. The second is the need—and thisis a
need specifically mentioned in the Unesco General Conference
resolution which I mentioned—to protect the various holders of
rights in such a manner that the mass media, among which
phonograms hold an important place, are used for the common
good.

2.5 Idonotpropose, nordol pretend to be able, to go into any
more details concerning the tasks which await you, except to
note that one of the principal difficulties will undoubtedly be the
identification of all the economic, legal, political and social
factors which enter into play. I would, however, like to stress
again that Unesco—whose essential mission in the field of intel-
lectual property is based on the right to culture, particularly as
defined in Article 27 of the Universal Declaration of Human
Rights—is concerned with this question because of the
important role which phonograms play, as a vehicle for com-
municating works of the mind, in the promotion and inter-
penetration of cultures. For one of the main functions assigned
to Unesco by its founders is, and I quote, to “collaborate in the
work of advancing the mutual knowledge and understanding of
peoples, through all means of mass communication”. The task
entrusted to you is not an easy one, we know, but [ am sure you
will spare no effort to surmount any obstacles you may meet on
the way, this week and next, through mutual understanding of
your respective points of view and an awareness of your
common responsibilities with regard to the general interests of
humanity.

2.6 It is with this feeling of assurance that I wish you every
success in your work, and I join Mr. Bodenhausen in pledging
our efforts to assist you in that work.

ADOPTION OF THE AGENDA OF THE CONFERENCE

3. Mr. BopENHAUSEN (Director General of WIPO), acting in
his capacity as President pro tem, invited the delegates to adopt

the Agenda of the Conference. He presented certain amend-
ments to the draft Agenda (document PHON.2/1)* aimed at
conforming it to the system generally followed by Unesco: first
to elect a President of the Conference and to appoint a
Credentials Committee, then to adopt the Rules of Procedure,
and thereafter to proceed with the other elections and necessary
decisions. He proposed that this order of procedure be followed.

4. The Agenda of the Conference, as proposed by the President
pro tem, was adopted.

ELECTION OF THE PRESIDENT OF THE CONFERENCE

5.1 The PRESIDENT pro tem reminded the delegates that the
draft Rules of Procedure put forward for consideration before
the Diplomatic Conferences for the revision of the Berne
Convention and of the Universal Convention (Paris, July 1971)
provided for the same person to serve as President of the Con-
ference and as Chairman of the Main Commission. In Paris, the
procedure was changed; the duties of the President of the
Conference and those of the President of the Main Commission
were entrusted to two different persons. He felt that it would
perhaps be logical to follow this precedent.

5.2 The President pro tem invited the delegates to elect the
President of the Conference, without prejudging the question of
whether the same person would also be Chairman of the Main
Commission. He proposed that this question be raised again
during consideration of the Rules of Procedure.

6. It was so decided.

7. The PRESIDENT pro tem called for nominations for the office
of President of the Conference.

8. Mr. Lapp (United States of America) proposed, on behalf
of the Delegation of the United States of America, that
Mr. Pierre CAviN, Judge of the Federal Court of Switzerland and
Head of the Swiss Delegation, be elected President of the
Conference.

9. The nomination of Mr. CaviN was seconded by Mr.
HepayATr (Iran), Mr. EKEDI SAMNIK (Cameroon), Mr. von
STEMPEL (Germany (Federal Republic of)), Mr. de San
(Belgium), Mr. ArcHr (Italy), Mr. FERNAND-LAURENT
(France), Mr. KitaHARA (Japan), Mr. AFaNDE (Kenya), and
Mr. UTRAY (Spain).

10. The PRESIDENT pro tem declared that there being no other
nominations, Mr. Cavin was elected President of the Conference
by acclamation.

11.1 Mr. Cavin (Switzerland), after taking the chair, thanked
the delegates for having elected him President of the Confer-
ence. He extended to all a warm welcome to Geneva, the Swiss
city noted for its international spirit.

11.2 The President then acknowledged, on behalf of the
Plenary Assembly of the Conference, the debt owed to the
competent bodies of Unesco and WIPO for all their preparatory
work and for their collaboration during the meetings of the
Conference to come.

11.3 In accordance with the modification in the Agenda
adopted at the suggestion of the Director General of WIPO, the
President proposed that the members of the Credentials
Committee be designated.

12. It was so decided.

* See paragraph 21.1 of these Records.
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APPOINTMENT OF THE MEMBERS OF THE CREDEN-
TIALS COMMITTEE

13. The PRESIDENT announced that it was proposed to
appoint, as members of the Credentials Committee, the
Delegates of the following countries: Brazil, Congo (Demo-
cratic Republic of) *, Iran, Japan, Sweden, United States of
America, and Yugoslavia. It was also proposed that this Com-
mittee designate its own Chairman.

14. It was so decided.

The meeting rose at 11 a.m.

SECOND SESSION
Monday, October 18, 1971, 3.30 p.m.

FIRST REPORT OF THE CREDENTIALS COMMITTEE

15.  The PreSIDENT declared the second session of the Plenary
Assembly of the Conference open, and recognized Mr. Kitahara.

16. Mr. KITAHARA (Japan), taking the floor in his capacity as
Chairman of the Credentials Committee, delivered the First
Report of the Committee **.

17.  The PRESIDENT thanked the Credentials Committee and
its Chairman for the Report which had been presented, and
asked if any delegation wished to comment on the Report.

18. Mr. CHAUDHURI (India) asked the Chairman of the Cre-
dentials Committee to allow India to participate in the work of
the Conference on a provisional basis. As a result of recent
events and the uncertain situation in his country, the decision
concerning the participation of India at the Conference had
been taken at the last minute. The Indian Delegate was certain
that he would shortly be able to present the proper credentialsin
correct form.

19. The PRESIDENT declared that, since no other delegate had
asked for the floor, the Report of the Credentials Committee was
adopted.

ADOPTION OF THE RULES OF PROCEDURE OF THE
CONFERENCE

20. The PRESIDENT turned to the next item on the Agenda: the
adoption of the Rules of Procedure of the Conference. He called
upon Mr. Masouyé, Co-Secretary General of the Conference, to
set forth certain amendments to be made in the text of the draft
Rules of Procedure as already distributed.

21.1 Mr. MasouYe (WIPO, Co-Secretary General of the
Conference) first suggested a simplification concerning refer-
ences to the documents of the Conference; he felt that, instead
of repeating the formula “UNESCO/WIPO/PHON.2/...” it
would be more convenient to refer to “PHON.2/..."”, followed by
the number of the document in question. Mr. Masouyé noted
that “PHON.2” referred to the principal series of documents of
the present Conference, and that “PHON.1” referred to the
documentation of the work of the Committee of Experts which
met at Paris in March 1971.

21.2  Mr. Masouyé recalled that the draft Rules of Procedure
(document PHON.2/2) had been prepared before the Diplo-
matic Conferences for revision of the multilateral copyright
conventions, which took place in Paris during July 1971. By

* This State has since changed its name; at the time of publica-
tion of these Records it is designated as “Zaire”.

** The text of the Report has been reproduced in document
PHON.2/7, infra p.192 of these Records.

mistake, Rule 8 had taken verbatim, from the draft prepared for
the 1971 Conference for Revision of the Universal Convention,
the provision according to which the Main Commission would
“make a detailed study of the proposals for revision of the
Universal Copyright Convention and the instruments annexed
thereto”. This wording was clearly inapplicable to the present
Conference. Mr. Masouyé offered the apologies of the Secre-
tariat, and pointed out that the wording of Rule 8 could appro-
priately be amended (document PHON.2/2 Corr.1) to provide
that the Main Commission should “make a detailed study of the
draft Convention for the Protection of Producers of Phono-
grams against Unauthorized Duplication”.

21.3  Mr. Masouyé then proposed that certain modifications be
made in the draft Rules of Procedure (document PHON.2/2
Corr.1), in light of the experience gained at Parisin July 1971:

— The reference to Rule 16 in Rule 2 (¢) should be replaced
by a reference to Rule 16 (4), since it was quite clear that
only paragraph (4) of Rule 16 was involved.

— Rule 8 specified, in its closing sentence, that the President
and General Rapporteur of the Conference would act as
Chairman and Rapporteur respectively of the Main Com-
mission. It was proposed simply to delete this sentence, with
the result that the Main Commission would elect its own
Chairman, and that the Rapporteur would remain the same
for the two bodies.

— As a further consequence, and in light of the experience
gained at the Paris Conferences of July 1971, the Bureau
referred toin Rule 9 should be enlarged to include the Chair-
man and Vice-Chairman of the Main Commission, as well as
the Chairman of the Drafting Committee.

— Rule 15, dealing with the requirement for a quorum, should
be modified. In the case of a revision of international instru-
ments (for example, the Paris Diplomatic Conferences of
July 1971) it was normal to provide that the quorum shall
consist of a majority of the States invited to the Conference.
However, when it came to drawing up a new international
instrument, it was customary that the quorum be based on
the States represented at the Conference rather than those
invited to the Conference. In the case of the present Diplo-
matic Conference, the number of States represented at the
Conference was considerably less than half of the States
invited, and if Rule 15 of the draft Rules were to be main-
tained, the Conference would have to adjourn immediately.
It was thus proposed to replace the word “invited” with the
phrase “represented at the Conference” in Rule 15 (1).

21.4 Finally, Mr. Masouyé suggested that the number of
Vice-Presidents of the Conference be set at fifteen (Rule 5), that
there be eight members of the Drafting Committee (Rule 10),
and that the General Rapporteur of the Conference and the
Chairman of the Main Commission be ex officio members of the
Drafting Committee.

22.1 The PRESIDENT thanked Mr. Masouyé, Co-Secretary
General of the Conference, for the comments he had just
provided, which focused on amendments to be made in the text
of the draft Rules of Procedure (document PHON.2/2 Corr.1).

22.2 The President asked the delegates whether they had
observations to make, and whether they considered it necessary
to proceed with a reading of all of the Rules of the draft in
question.

23. Mr. AscensAo (Portugal) stated that the Delegation of
Portugal had hoped that the Rules of Procedure would include a
provision specifically dealing with the problem of the with-
drawal of motions or proposals. He proposed that there be
included, after Rule 19 of the draft Rules of Procedure the same
provision that had met with unanimous approval as Rule 34 of
the Rules of Procedure of the Stockholm Conference, and that
consisted of the following text: “Withdrawal of Motions. A
motion may be withdrawn by the delegation which has proposed
it at any time before voting on it has commenced provided that
the motion has not been amended. A motion thus withdrawn
may be reintroduced by any delegation™.
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24. The PrESIDENT specified that a provision such as that
proposed by the Delegation of Portugal as paragraph (2) of
Rule 19 of the Rules of Procedure would permit any delegation
presenting an amendment to withdraw it before the vote takes
place, and in case of withdrawal the amendment could be
reintroduced by another delegation in its own name.

25. The proposal of the Delegation of Portugal was accepted,
and the Rules of Procedure of the Conference, as they had been
presented and amended, were adopted *.

ELECTION OF VICE-PRESIDENTS OF THE CONFER-
ENCE, OF THE CHAIRMAN OF THE MAIN COMMIS-
SION, AND OF THE GENERAL RAPPORTEUR

26. The PrESIDENT turned to the next item on the Agenda: the
election of the fifteen Vice-Presidents of the Conference. He
proposed that the Heads of the Delegations of the following
countries be appointed Vice-Presidents: Argentina, Australia,
Brazil, Bulgaria**, Denmark, France, Germany (Federal
Republic of), India, Iran, Italy, Japan, Kenya, Morocco, Spain,
United States of America.

27. It was so decided.

28. The PrRESIDENT asked for nominations for the office of
Chairman of the Main Commission.

29. Mr. CHAUDHURI (India) nominated Mr. Wallace, Head of
the Delegation of the United Kingdom, for the office of Chair-
man of the Main Commission.

30. The Delegations of CANADA, JAPAN, GERMANY (FEDERAL
REePUBLIC OF), KENYA, NETHERLANDS, UNITED STATES OF
AMERICA, SPAIN, FRANCE, AUSTRALIA, ITALY, BRrAZIL,
NIGERIA and MEXICO successively seconded the nomination
made by the Delegation of India.

31. Mr. Wallace was unanimously elected Chairman of the
Main Commission.

32. The PresIDENT then asked the delegates for nomination
for the office of General Rapporteur.

33. Mr. FERNAND-LAURENT (France) proposed, on behalf of
his Delegation, that the office of General Rapporteur be
entrusted to the Head of the Delegation of Cameroon,
Mr. Ekedi Samnik.

34. The Delegations of KENYA, ITALY, GERMANY (FEDERAL
REPUBLIC OF), UNITED STATES OF AMERICA, INDIA, BRAZIL and
CANADA successively seconded the nomination made by the
Delegation of France.

35. The PrRESIDENT stated that there were no other nomina-
tions, and that therefore, Mr. Ekedi Samnik was unanimously
elected General Rapporteur.

APPOINTMENT OF MEMBERS OF THE DRAFTING
COMMITTEE

36. The PRESIDENT next asked the delegates to proceed with
the appointment of the members of the Drafting Committee.
Noting that the General Rapporteur and the Chairman of the
Main Commission were ex officio members of the Drafting
Committee, he proposed that the Plenary Assembly of the
Conference designate, as the additional eight members,
Delegates of the following countries: Brazil, France, Germany
(Federal Republic of), Kenya, Spain, Tunisia, United Kingdom,
United States of America.

37. Mr. FERNAND-LAURENT (France) called attention to the
fact that the number of the members of the Drafting Committee

* See document PHON.2/14, p. 193, of these Records.
** See paragraphs 165.2, 166 and 167 of these Records.

(eight) had been fixed without including the ex officio members
in the total. Mr. Wallace, Head of the Delegation of the United
Kingdom was by virtue of his office a member of the Drafting
Committee. There was thus one additional place to fill.

38. The PrRESIDENT consequently proposed that Canada be
designated to fill the additional place.

39. The Drafting Committee comprising, in addition to the ex
officio members, the Delegates of the following countries, was
approved: Brazil, Canada, France, Germany (Federal Republic
of), Kenya, Spain, Tunisia, United States of America.

ORGANIZATION OF WORK

40. The PresSIDENT asked Mr. Bodenhausen (Director Gen-
eral of WIPO) to deal with the questions of the organization of
the work of the Conference and its bodies during the two weeks
to come.

41. Mr. BoDENHAUSEN (Director General of WIPO) made an
oral presentation of the calendar of the work of the Conference
suggested by the Secretariat.

42. The PrESIDENT stated that no opposing proposals had
been presented, and that the calendar of the work of the Confer-
ence, as proposed by the Director General of WIPO, was
approved.

The meeting was suspended at4.15 p.m. and resumed at4.30 p.m.

GENERAL DISCUSSION

43. The PRESIDENT, at the resumption of the session, invited
the delegates to open the general discussion on the draft Con-
vention for the Protection of Producers of Phonograms Against
Unauthorized Duplication of Their Phonograms.

44. Mr. Spar¢ (Yugoslavia) declared that, in the opinion of his
Government, it would not be opportune to draw up an inter-
national convention intended to protect the producers of phono-
grams. This protection could be appropriately assured by the
1961 Rome Convention for the Protection of Performers,
Producers of Phonograms and Broadcasting Organizations,
which was already in force. A national law on the protection of
performers, producers of phonograms, and broadcasting orga-
nizations was currently in the process of being prepared in
Yugoslavia, which was one of the signatories of the Rome
Convention. However, if the majority of the interested countries
considered it advisable, at the present time, to draw up an
international convention suitable for such protection, the
Yugoslav Government would not be opposed on condition that:

— this Convention be limited exclusively to the protection of
producers of phonograms against the making, importation,
and distribution of illicit duplicates;

— no provisions concerning the use of phonograms would be
included in the text of the Convention, and the protection of
producers of phonograms would in no way limit rights of
authors, performers, and broadcasting organizations
recognized by national laws and the applicable international
conventions.

In any event, the Delegation of Yugoslavia reserved the right to
define its position further on all questions that would be
examined by the Conference.

45.1 Mr. Labp (United States of America) declared that the
United States of America strongly supported the proposal for a
new international convention aimed at protecting producers of
phonograms, and emphasized the concern of the Government of
the United States of America at the growth of record piracy. It
recognized that this was a world-wide problem, and that it would
require the taking of prompt and effective measures.

45.2 In the opinion of the Delegate of the United States of
America, the protection of phonograms could be granted under
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any of four different theories: copyright, neighbouring rights,
protection against unfair competition, and penal sanctions. The
provisions of the international convention in question should be
sufficiently flexible to permit any country to adhere to the
convention if it has one of these four systems of protection.

45.3 Inthe United States of America, the protection of phono-
grams was currently granted on the theory of copyright. The
Delegate of the United States of America announced that, on
October 15, 1971, President Nixon had signed into law an
amendment of title 17 of the United States Code, the copyright
statute. The new legislation extended copyright protection to
sound recordings for the first time and made unlawful their
unauthorized sale or reproduction on U.S. territory. The coming
into force of this legislation would permit the United States of
America to take action against record piracy on the national
level, and to anticipate eventual ratification of the Convention
to be adopted at the conclusion of the work of the Conference.

45.4 The Delegate of the United States of America added that
the new copyright legislation in the United States of America
was applicable to all sound recordings fixed, published, and
copyrighted within a three-year period, i.e., between the
effective date of the legislation and January 1, 1975. The term of
protection for these sound recordings would be 28 years from
the date of their first publication, and the term could be renewed
in accordance with the copyright statute. The period of three
years was intended to permit a-further analysis of the various
alternative methods for solving these problems, before adopting
permanent legislation on the subject. As the Delegate of the
United States of America explained, it was expected that, by
January 1, 1975, the protection of recordings would become a
part of the general revision of the U.S. copyright law.

45.5 The United States of America pledged itself to support
the efforts of other countries to assure the protection of phono-
grams, and it looked forward to collaborating effectively in the
development of the Convention.

46.1 Mr. ApacHI (Japan) called attention to the fact that
phonograms constituted one of the most important means of
communicating works of the intellect, notably in the field of
music, in contemporary society. Japan, which was a producer of
phonograms, was extremely interested in the struggle against
record piracy, and had participated actively in the preparatory
work of the Conference. The Delegate of Japan paid tribute and
expressed his thanks to the delegates who had participated in
the development of the draft Convention, as well as to the Secre-
tariats of WIPO and Unesco, who had spared no efforts and had
proven their dedication to the project in a consistent and praise-
worthy spirit of cooperation.

46.2 The Delegate of Japan expressed the hope that, in the
near future, the 1961 Rome Convention would be widely
accepted and effectively implemented. However, in the mean-
time, he hoped that the Convention for the Protection of Pro-
ducers of Phonograms would come into force on a temporary
basis, to assure immediate and appropriate protection. The new
Convention should also be as simple as possible to permit a large
number of countries, notably the developing countries, to
adhere to it quickly.

46.3 The Delegation of Japan suggested that, with a view to
inducing the largest possible number of countries to adhere to
the new Convention, an international campaign should be
carried on.

47.1 Mr. StrascHNOV (Kenya) thanked the Delegate of
Japan for having emphasized the importance to developing
countries of the problem of protecting producers of phono-
grams. He supported the view that the Convention should be as
simple as possible.

47.2 The Delegate of Kenya went on to state that the problem
of reciprocity presented difficulties of a constitutional nature to
Kenya and other English-speaking African countries. These
countries could ratify a convention only if the principle of reci-
procity was strictly guaranteed. In the opinion of the Delegate of

Kenya, this principle of reciprocity was recognized only if the
sole criterion of protection, to the exclusion of the other criteria
provided by the Rome Convention, was the nationality of the
producer.

47.3 The Delegation of Kenya expressed its support for the
wording of Article IV of the draft Convention, adding that it
would be impossible for it to agree to a conventional provision
prohibiting national laws from limiting the rights of phonogram
producers in the same ways that the rights of authors were
limited. Compulsory licensing for phonograms must be allowed
for purposes of teaching and research, matters of the greatest
importance for a developing country, but the Delegate of Kenya
agreed that, beyond this, there should be no compulsory
licensing as far as copying of phonograms was concerned.

47.4 To make ratification possible for Kenya, the concept of
“distribution to the public” was one of extreme importance and,
in the opinion of the Delegate of Kenya, should be defined in the
text of the Convention itself. The Delegation of Kenya had
presented a proposal for this purpose (document PHON.2/10).

47.5 1In closing, the Delegate of Kenya declared that, for
constitutional reasons, Kenya could not ratify a convention
having a retroactive effect.

48. Mr. ULMER (Germany, Federal Republic of) considered it
preferable to base the protection of producers of phonograms on
the provisions of the Rome Convention. However, in view of the
small number of States party to that Convention (twelve States),
he declared himself in favour of the drawing up of a new instru-
ment which should be as simple as possible. Since different
systems of protection—by copyright or neighbouring rights, by
regulations against unfair competition, or by penal sanctions—
were possible, it would be necessary to find a balance among
these systems.

49. Mr. PETERSSON (Australia) paid homage to the authors of
the draft Convention and of the other preparatory documents of
the Conference. He declared that his country was actively
interested in the struggle against record piracy. Australia was
not a party to the Rome Convention because its current legisla-
tion still did not provide protection for performers. However,
broad protection to phonograms was assured in that country
under copyright legislation, based on the criteria of nationality,
fixation, and publication. Protection was granted against -
reproduction, importation, and distribution of copies without
the authorization of the owners of Australian copyright. The
Delegate of Australia recognized that piracy constituted a
serious danger to the interests not only of producers of phono-
grams but also of authors and performers, and that it was
necessary to establish a new, simple, and effective international
instrument offering protection.

50.1 Mr. WEINCKE (Denmark) considered that the Rome
Convention of 1961, which Denmark had ratified, should theo-
retically be sufficient to assure the effective protection of
producers of phonograms. However, in light of the small
number of ratifications or adherences to that Convention, the
Delegate of Denmark recognized the need to seek a temporary
solution on the international level.

50.2 The Delegate of Denmark explained that, under Danish
law, the reproduction of phonograms without the consent of
their producers, as well as the importation and distribution of
these copies, constituted an illegal act, without regard to the
producer’s nationality or country of origin. It would thus be a
simple matter for Denmark to accept the draft Convention as
proposed by the Committee of Experts.

50.3 However, the Government of Denmark would have
preferred that the new international instrument for the
protection of producers of phonograms be adopted in the form
of a protocol to the Rome Convention, that its structure be as
simple as possible, and that it be capable of being accepted by a
large number of countries. The Delegate of Denmark also felt it
advisable that certain questions, such as the duration of
protection, the criteria for protection, or formalities, should not
be left entirely to national law.
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51. Mr. CHAUDHURI (India) informed the delegates that pro-
tection of producers of phonograms was assured in his country
under the copyright statute. In general, his Delegation
supported the draft Convention as it appeared in document
PHON.2/4 on condition that it provide for compulsory licences
in case of teaching, study and research.

52.1 Mr. KereveR (France) remarked upon the continuing
increase in record piracy, and expressed the conviction that an
international instrument intended as an effort to repress these
practices appeared to be indispensable. The Delegation of
France fully understood the attitude of certain delegations with
respect to the Rome Convention, but realistically it was neces-
sary to recognize that the geographic coverage of that Conven-
tion was not large enough to cope with the world-wide problem
of record piracy. France had always considered that the dupli-
cation of a record was an act contrary to accepted norms in the
industrial and commercial field, as well as being a violation cf
the provisions of certain international conventions such as, for
example, that of Article 10 (1) of the Paris Convention.
However, juridical systems vary from one country to another,
and it would be difficult to maintain that the Paris Convention
should be the only foundation on which such protection could be
based. The French Government had thus become convinced
that a specific international instrument was indispensable.

52.2 From the viewpoint of the Delegation of France, the draft
Convention (document PHON.2/4) had its merits. Its first good
feature was its simplicity. In effect, the purpose of the
Convention was to protect producers of phonograms and not the
phonograms themselves, so as to harmonize this new protection
that may exist under other international conventions. The
second good feature of the draft was that it appeared acceptable
to the largest number of countries. The draft deliberately
refrained from choosing a single uniform system, and gave a
choice to countries wishing to protect producers of phonograms
by listing the various systems of protection that could be anti-
cipated. This would obviously permit the largest number of
countries to adhere to the Convention.

52.3 In the opinion of the Delegate of France, the Convention
should be based on the principle of reciprocity in the obligations
of the Contracting States.

52.4 The Delegate of France next pointed out that the draft
Convention (document PHON.2/4) did not deal with every
question, and that certain problems would undoubtedly be
raised. As one example, he cited the system of protection by
means of penal sanctions. It appeared to him that two hypo-
theses could be advanced. Under the first, general sanctions
were related to the protection of a right, whether a private right
such as copyright or neighbouring rights, or a cause of action for
damages based on unfair competition. Under this theory the
penal sanctions would merely be one of the various systems
which, as provided by Article IT of the draft Convention (docu-
ment PHON.2/4) were left to the discretion of the law of each
country. According to the second hypothesis, the producer
would have no right to assert, or any expectation of being
compensated for damages in a case of unauthorized duplication
of his phonogram. At most he could denounce the counterfeiter
to the police and ask that penal sanctions be imposed on him. If
this second hypothesis was the one actually envisaged, the Dele-
gate of France felt that it would be necessary to specify penal
sanctions as a fourth system of protection in addition to the other
three means of protection: copyright, neighbouring rights, and
laws relating to unfair competition. The Delegation of France
had some trouble in envisaging, at the present stage of the work,
a situation in which such a radical separation would be made
between, on the one hand, the rights of the producer, whether by
virtue of his being a producer or otherwise, and on the other
hand sanctions which could be imposed upon the counterfeiter.

52.5 The Delegate of France then declared himself in favour
of applying the principle of non-retroactivity, and suggested that
the drafting of the article m question could be improved. He
recalled that France favoured the widest possible universality of
the Convention. The Delegation of France expressed the
opinion that, from the administrative viewpoint, the structure

and administrative trappings of the new Convention should be
extremely simple. In accordance with the final suggestion of the
Delegation of Japan, it declared that, concurrent with the
coming into force of the Convention, a widespread campaign to
encourage the largest possible number of adherences should be
mounted.

53. Mr. WALLACE (United Kingdom) recalled that his country
was party to the 1961 Rome Convention. However, for the
reasons already given, he lent his support to the draft of the new
Convention for the protection of producers of phonograms.
While record piracy could not be stopped entirely, it was at least
advisable to establish a “cordon sanitaire” around the disc
pirates. The Delegate of the United Kingdom could see no
danger to the Rome Convention in the new treaty, since the
former contained at least the possibility of granting remunera-
tion for the broadcast or public performance of phonograms.

54. Mr. LARREA RICHERAND (Mexico) declared that the
Delegation of Mexico shared the concern of the other delega-
tions in the face of the phenomenon of record piracy, and that it
strongly supported the development of the Convention for the
protection of producers of phonograms.

55. Mr. CoHEN JEHORAM (Netherlands) stated that it was in
the interest of his country to cooperate in the development of
the Convention for the protection of producers of phonograms.

56. Mr. AscensAo (Portugal) declared that he was prepared to
collaborate closely with the other delegations in seeking solu-
tions to the problem of the illicit reproduction of phonograms,
while at the same time avoiding, as an outcome, an international
agreement that risked sharing the fate of the Rome Convention.

57. Mr. DaNELIUS (Sweden) recalled that, in its comments on
the draft Convention for the Protection of Producers of Phono-
grams Against Unauthorized Duplication of Their Phonograms,
the Swedish Government declared that it was favourable to the
idea of the development of a new international convention
seeking to prohibit the unauthorized duplication of phono-
grams, on condition, however, that it did not undermine the
authority of the Rome Convention, and did not prejudice either
the possibilities of new ratifications of the Rome Convention in
the future or the interests of performers and broadcasting
organizations. The Delegate of Sweden also endorsed the
opinion thatthe new Convention should be assimple as possible,
and emphasized that those problems with regard to the protec-
tion of producers of phonograms which were the subject of
controversy should not be raised.

58.1 Mr. NGUYEN-VANG-THO (Republic of Viet-Nam) ex-
pressed the strong desire for accomplishing, as soon as possible,
the conclusion of a convention aimed at the effective repression
of illicit duplications of phonograms. Although the Republic of
Viet-Nam no longer produced phonograms on a large scale, it
entirely shared the viewpoint of the large producing countries.

58.2 The Republic of Viet-Nam considered it necessary to
enlarge the scope of the implementation of the compulsory
licence for the benefit of developing countries. It proposed that
exceptions be made not only in the field of instruction, but also
in the areas of artistic training and of popular education
provided to adults during the evening hours and organized by
the Government or by private associations authorized by the
Government. Leaving aside the amendment of Article IV of the
draft Convention (document PHON.2/4), which appeared to
exclude artistic training, the Delegation of the Republic of Viet-
Nam declared itself in favour of the draft.

59. Mrs. Fonseca-Ruliz (Spain) remarked that several dele-
gates had expressed fears lest the new Convention weaken the
Rome Convention of 1961. In fact, the problem of protecting
phonogram producers against piracy had been considered as
generally resolved in the Rome Convention. If the present
Conference had been convened, it was because the Rome
Convention, which assured this protection, had proved to be
ineffective as a practical matter. This was because the Rome
Convention sought to protect, at the same time, performers,
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producers of phonograms, and broadcasting organizations. It
was necessary to draw up a new convention whose sole purpose
would be to protect producers of phonograms against the illicit
duplication, importation, and distribution of their phonograms,
and which would be as simple as possible. However, the Delega-
tion of Spain expressed the hope that this new Convention
would not prejudice either the broader acceptance of the Rome
Convention or the protection accorded to other groups whose
rights were involved, such as performers and broadcasting
organizations.

60. Mr. BaTista (Brazil) recalled that Brazil was one of the
signatories of the 1961 Rome Convention and that it had ratified
the Convention. Since the Rome Convention had not obtained
many adherents, it had proven necessary to open negotiations
aimed at preparing a new, specific convention, limited to the
protection of phonogram producers. Brazil had participated
actively in the work of the Committee of Experts in Paris,
resulting in the preparation of a draft which appeared both
simple and effective. The Delegation of Brazil was prepared in
general to accept this draft, although it would have some com-
ments concerning particular provisions which it reserved the
right to present at the appropriate time. For the present, it called
attention to the problem of privileges with respect to access to
scientific and technological information, which were so impor-
tant to all developing countries, and declared that it was
prepared to submit a concrete proposal on the subject.

61. Mr. QuInN (Ireland) reported that his Government
favoured the idea of intellectual property protection even
though for a number of technical reasons it had not ratified the
1961 Rome Convention. The Delegate of Ireland hoped that the
Conference would meet with success and that it would be
possible for his Government to adhere to the new Convention.

62. Mr. Ipowu (Nigeria) recognized that the purpose of the
new Convention was to protect the producer, who clearly had
the right, in return for the exploitation of his phonograms, to be
justly compensated for his investments and for the efforts he had
made. However, as a delegate from a developing country,
Mr. Idowu felt obliged to take a position favouring an extension
of the compulsory licensing system provided by Article IV of the
draft Convention (document PHON.2/4), and also in favour of
the criterion of the nationality of the producer as the deter-
mining factor with respect to protection. The Delegate of
Nigeria supported the proposal of the Delegate of Japan that the
text of the Convention be as simple as possible, and emphasized
the importance of recognizing the principle of reciprocity.

63. Mr. RAMAYON (Argentina) recalled that, in the Republic
of Argentina, gramophone records had been protected as
artistic works since 1933 under the Copyright Law. Likewise, his
country was aware of the difficulties confronting countries
wishing to ratify the 1961 Rome Convention. In principle, the
Delegate of Argentina supported the draft of the new Conven-
tion, but reserved the possibility of formulating objections to the
application of any limitations upon the rights of producers of
phonograms which did not appear to him to be justified in terms
of the law of Argentina.

64. The PrESIDENT declared that no other delegates had
asked to speak, and invited the representatives of international
non-governmental organizations, present at the Conference as
observers, to take the floor.

65. Mr. LEuzINGER (International Federation of Musicians
(FIM)) expressed his thanks, on behalf of the three performers’
Federations * for the invitation to participate in the Conference.
These organizations were aware of the importance of the
problem of record piracy, and recognized the need to adopt a
new international instrument of a temporary nature which
would be in use up to the time when the Rome Convention could
be ratified widely and throughout the world. This instrument

* International Federation of Actors (FIA)
International Federation of Variety Artistes (FIAV).
International Federation of Musicians (FIM).

should, like the Rome Convention, be administered by the three
international organizations: ILO, Unesco, and WIPO. In
conclusion, Mr. Leuzinger appealed to the delegates that there
also be included in the Convention for the protection of phono-
gram producers, provisions aimed at bolstering the protection of
performers.

66.1 Mr. STEWART (International Federation of the Phono-
graphic Industry (IFPI)) remarked with satisfaction upon the
speed with which the Governments who participated in the
meeting of experts at Paris, and Unesco and WIPO, had
attacked the problem of record piracy, a problem he himself had
first warned about in the Spring of 1970. Only eighteen months
later a Diplomatic Conference had been convened to resolve
this problem. This must have been a record for speed in inter-
national affairs.

66.2  To illustrate the importance of the problem, Mr. Stewart
provided some explanations. During the past year, the public of
the entire world had spent roughly the equivalent of
800,000,000 Swiss Francs for piratical phonograms, to the
detriment not only of the phonogram producers, but also of the
performers and authors of the works recorded. The authors
were not recompensed for their rights in 90 per cent of the
piratical phonograms. Even the interests of Governments were
involved, because the taxes owing them were not paid in 80 to
90 per cent of the cases. The geographic extent of piracy had
continued to spread, and the practice had developed in all of the
regions of the world, all the more easily because the duplication
of phonograms through the use of electro-magnetic recording
equipment did not require any particular technical competence.
The brazenness of the producers of piratical phonograms went
so far as to include on their pirate tapes notices such as “This
tape is not produced under licence of any kind from the original
record company or from the recording artists, neither has the
original recording company or artist received any fee or royalty
of any kind forit”. It even went on: “Permission to produce this
tape has not be sought or obtained from anybody whatsoever”.

66.3 In conclusion, Mr. Stewart emphasized once more the
urgency of adopting this new Convention so as to permit the
taking of immediate measures against piracy. At the same time,
the record producers continued to adhere to the theory that it
was the Rome Convention that should protect their rights as well
as the rights of performers and broadcasting organizations.
Mr. Stewart expressed the hope that this urgently needed
temporary measure could be kept as simple as possible so that it
would be possible for a large number of countries to accept it
without delay. In his opinion, this would contribute in a sub-
stantial measure to the dissemination of culture on a world-wide
basis.

67. Mr. Brack (European Broadcasting Union (EBU)) pre-
sented two comments. First, the new Convention should not
only protect the phonographic industry, but should also protect
broadcasting organizations against the piracy of their television
programs transmitted by satellites. Moreover, the concept of
“distribution to the public” should be defined in the text of the
new Convention in a way that would make the restricted
purpose of the Convention clearer.

68. Mr. BoDENHAUSEN (Director General of WIPO) re-
minded the delegates of the text of Rule 19 of the Rules of
Procedure of the Conference stipulating that the draft resolu-
tions and amendments must be transmitted in writing to the
Secretariat of the Conference, and circulated to all delegations
in the working languages of the Conference, sufficiently in
advance to permit them to be discussed and put to the vote. He
explained that, in accord with normal practice, this rule also
applied to delegations of those Governments whose earlier
written comments were reproduced in the preparatory docu-
ments of the Conference. The purpose here was to determine
whether the Governments in question maintained their com-
ments after reading the comments of other Governments, and to
enable their comments to be cast in the form of concrete and
specific amendments, consistent with the text of the draft
Convention (document PHON.2/4).
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69. The PRESIDENT stated that there were no other requests for
the floor, and declared the general discussion closed.

The meeting rose at 5.50 p.m.

THIRD SESSION
Wednesday, October 27, 1971, 3 p.m.

SECOND REPORT OF THE CREDENTIALS
COMMITTEE

70. The PreSIDENT opened the Session of the Plenary Assem-
bly and gave the floor to the Chairman of the Credentials Com-
mittee.

71. Mr. KitaHARA (Japan), speaking in his capacity as Chair-
man of the Credentials Committee, read the second Report of
the Committee *.

72. The PrRESIDENT thanked the Chairman of the Credentials
Committee for the second Report which he had read, and asked
the delegates to present their views on the subject.

73. Mr. CHAUDHURI (India) pointed out that his Delegation
had delivered full credentials authorizing it not only to partici-
pate in the Conference but also to sign the final act. He stated
that this fact had not been mentioned in the second Report
(document PHON.2/34).

74. Mr. Masouvt (WIPO, Co-Secretary General of the
Conference), explained that, after the second session of the
Credentials Committee which had taken place on October 27,
1971, and following which the Report of the Committee had
been prepared, other credentials in proper form had been
deposited, including those of India (credentials empowering
participation and eventual signature) and of Canada (creden-
tials empowering signature). This was why it had not been
possible to mention the credentials of the Delegation of India in
the Report. The Co-Secretary General of the Conference
expressed the hope that other credentials would still be received
before the end of the Conference’s work.

75. Mr. MurLLHAuPT (Nicaragua) pointed out that in para-
graph 5 of the second Report of the Credentials Committee
(document PHON.2/34), Nicaragua was listed among the States
empowered only to participate in the Conference, without being
able to sign. He specified that, when the Government of
Nicaragua sent a delegate to participate in the Conference, it
always gave him full credentials empowering him to sign.

76. Mr. MasouYyE (WIPO, Co-Secretary General of the
Conference), responding to the Delegate of Nicaragua,
explained that when the credentials deposited with the
Secretariat of the Conference were examined, they were clas-
sified, in accordance with the provisions of the Rules of Pro-
cedure, in two categories: credentials empowering participation
and credentials empowering participation and signature. In the
latter category are included exclusively those credentials
expressly referring to the “power of signature” or “the power to
sign”, depending upon the wording used.

However, it is clear that, if the credentials were of a general
nature, such as in the case of the Delegation of Nicaragua, it
would be a matter for each delegation itself to determine if it
also had the power of signature. Thus, if the Delegate of
Nicaragua believed that this general power included the power
of signature, the Conference could take action with respect to it.

77. Mr. ViLa GonzALgz (Colombia) referring to para-
graph 7 of the second Report of the Credentials Committee
(document PHON.2/34), declared that it was always the Per-

* The text of the Report has been reproduced in document
PHON.2/7, infra p. 192 of these Records.

manent Delegate of Colombia to the United Nations and to the
other international organizations in Geneva who conveyed the
desire of his Government to send a delegation to participate in a
conference, and who gave him full powers to sign the final act of
a particular conference. However, the Delegate of Colombia
wished to emphasize that, in this case, he had received special
instructions from the Ministry of Foreign Affairs to participate
in this Conference and, moreover, he had received a telegram
conferring full powers upon him. He was prepared to deliver this
telegram to the Secretariat of the Conference.

78. The PRESIDENT took note of the declaration of the
Delegate of Colombia and asked him, in accordance with proper
procedures, to deposit a copy of the telegram which enabled him
to sign the Convention.

79. The second Report of the Credentials Committee was
adopted.

EXAMINATION OF THE DRAFT CONVENTION PRE-
SENTED BY THE MAIN COMMISSION TO THE CON-
FERENCE (document PHON .2/36)

80. The PRESIDENT proposed next to examine, article by
article, the draft Convention as it had been presented by the
Main Commission to the Conference (document PHON.2/36),
beginning with the Title and Preamble.

Title and Preamble

81. The Tile and Preamble, as presented in document
PHON.2/36, were adopted.

Article 1

82.1 The CHAIRMAN stated that the provisions of paragraphs
(a) and (b) of Article 1 had not given rise to any comment.

82.2 He reminded the Conference that a proposal for the
amendment of Article 1 (c) had been presented by the Delega-
tions of Argentina, Colombia, Mexico, Portugal and Spain
(document PHON.2/35), and he invited the Delegate of
Argentina to present the proposal.

83. Mr. LAURELLI (Argentina) presented the joint proposal
(document PHON.2/35), for an amendment of the definition of
“duplicate” appearing in Article 1 (¢) (document PHON.2/30).
This point had been the subject of a long discussion in the
Drafting Committee.

The Delegate of Argentina emphasized once again the
difficulties that could arise from the introduction, in the
definition of “duplicate”, of the words “substantial part”, which
carry with them a notion of quantity. Thus, as a result, the pirate
would be able to duplicate with impunity those parts of phono-
grams which could not be considered as “substantial”. It was
thus considered sensible to insist that this definition be drafted in
a way that would make it brief and that would be in line with the
proposal presented by the Spanish Delegation during the
meeting of the Drafting Committee.

The Delegate of Argentina felt that the proposal presented
jointly by the five Delegations could not in any way derogate
from the widespread adherence to the new Convention. The
proposed formula combined the qualities—simplicity and a
broad scope of protection—which constituted the goal sought
by the present Conference.

84. Mr. ViLLa GoNzALEZ (Colombia) supported the proposal
(document PHON.2/35), of which his Delegation was a co-
sponsor.

85.1 Mrs. STEUP (Germany, Federal Republic of) declared
that her Delegation also felt some hesitation concerning the use
of the words “substantial part”. The Delegate of the Federal
Republic of Germany believed that qualifying language might
have broader consequences than were intended. In her opinion
it would be preferable to leave the question open, and merely to
give some explanation in the Report of the Conference with
respect to the meaning of the word “part” of a phonogram.
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85.2  With respect to the formula proposed by the five Delega-
tions (document PHON.2/35), the Delegate of the Federal
Republic of Germany was unable to accept it as it stood. In
accordance with the remarks made by the Delegation of Brazil
during the meeting of the Drafting Committee, the Delegate of
the Federal Republic of Germany suggested that the idea of
“fixation” be mentioned in this definition. The wording could be
as follows: “‘duplicate” is an article which contains the sounds
fixedin the phonograms and taken directly or indirectly from the
phonograms.

85.3 1In the Report of the Conference, it could be said that
protection was given at least against duplication of a substantial
part. The Delegate of the Federal Republic of Germany
emphasized the importance of using the words “at least”. It
could also be said in the Report that any duplication of a part of a
phonogram that prejudiced the legitimate interests of the
producer of phonograms should be forbidden under this
Convention.

86.1 Mr. STRASCHNOV (Kenya) declared that, as the Delegate
of Argentina had already noted, the Delegation of Kenya had
taken an active part in the drafting of this definition of “dupli-
cate”. Throughout the debates in the Drafting Committee, his
Delegation had drawn attention to the fact that a number of
national laws provide that ‘‘substantial part” of a work or even
of a phonogram could not be reproduced without the consent of
the author or of the producer of phonograms. Thus, the Delega-
tion of Kenya felt it would be desirable to see a reference to the
“substantial part” included in the definition in the new
Convention.

86.2 The Delegation of Kenya had already indicated, how-
ever, that it would not object if another formulation of the
definition of “duplicate” were found, but the precise wording
proposed by the five Delegations was not acceptable to the
Delegation of Kenya. Although it had the merit of being brief,
such a definition would, he believed, prevent a number of States
from ratifying the new Convention, at least without a change in
their national laws. The Delegate of Argentina had correctly
stated that it was not the intention of the five Delegations to
jeopardize the universality of the new Convention.

86.3 The Delegation of Kenya was prepared to accept the two
proposals presented by the Delegation of the Federal Republic
of Germany: the wording of the definition of “duplicate” and
the insertion in the Report of the Conference of the statement
proposed.

87. Mr. BaTisTA (Brazil) expressed his appreciation for the
valuable efforts of the Delegation of Argentina to draft a new
definition of “‘duplicate” that would be acceptable to all
interested States. Unfortunately, like the Delegate of Kenya,
the Delegate of Brazil was unable to accept the new wording.
His preference was close to the proposal of the Delegate of the
Federal Republic of Germany, however, deleting the definite
article “the” before the word “sounds”.

88. Mr. LAURELLI (Argentina) reiterated that it was not the
intention of the five Delegations to imperil the universality of
the new Convention. He declared that the five Delegations were
in principle in favour of the formula proposed by the Delegate of
Brazil, but would at the same time be prepared to accept the
proposals of the Delegate of the Federal Republic of Germany.

89. Mr. ViLLa GoNzALEZ (Colombia) declared that, through-
out the present Conference, the Delegation of Colombia had
endeavoured to contribute to the universal application of the
new Convention. Consequently, the Delegation of Colombia
accepted the proposals of the Federal Republic of Germany.

90. Mrs. LARRETA DE PEsaRrEs! (Uruguay) supported the
delegations that had declared themselves in favour of the
Delegate of the Federal Republic of Germany.

91.1 Mr. KereveR (France) stated that one point did not
appear too clear in the proposals presented on the one hand by
the Delegation of Argentina and on the other by the Delegation

of the Federal Republic of Germany. In speaking of “‘sounds” or
“the sounds”, the presence or absence of the definite article
would considerably change the sense of the amendments
proposed.

91.2 In the opinion of the Delegate of France, another
important point was that it would be impossible to adopt one or
the other of the draftings presently under consideration, without
considering at the same time what would appear in the Report of
the Conference on this subject. If the text proposed by the Main
Commission were abandoned, together with the commentary
appearing in the Report with respect to the expression “sub-
stantial part”, it would be necessary to know what comments
would be made in the Report concerning the text proposed by
the Delegation of Argentina or that suggested by the Delegation
of the Federal Republic of Germany.

91.3 The Delegation of France, felt that, in either case, the
Report could contain an explanation whose provisional drafting
might be the following. “The question of deciding to what extent
the taking of a part of the sounds should or should not be
considered a duplicate within the meaning of the present
Convention must be decided in conjunction with Article 6,
which specifies the limitations that can be imposed upon the
specific rights accorded to producers. As a result, partial taking
that goes beyond the limitations specifically permitted must be
regarded as a duplicate within the meaning of the present
Convention”.

92. The PrESIDENT wished to focus upon the first question
proposed by the Delegate of France, and asked the Delegates of
the Federal Republic of Germany and Argentina to comment
successively on the meaning of the terms “the sounds” or
“sounds” that they had employed.

93. Mrs. STEUP (Germany, Federal Republic of) declared that
she had decided to insert in the wording of the definition the
definite article “the” before ‘“‘sounds” in light of the debates
where it had been brought up that it would not be possible to
obtain unanimous agreement on a compromise solution using
only the word “sounds” without the article. In the opinion of the
Delegate of the Federal Republic of Germany, the use of the
definite article in no way implied that it referred to all of the
sounds, but instead it left the question open.

94, Mr. LAURELLI (Argentina) declared himself satisfied by
the explanations of the Delegate of the Federal Republic of
Germany.

95. Mr. Kerever (France) regretted that he was not
completely in accord with the interpretation given by the
Delegate of the Federal Republic of Germany. He thought that
if one said ‘““the sounds”, this would give strong support to the
interpretation under which, in order to have a duplicate, it would
be necessary to take all of the sounds.

96. Mr. BoDENHAUSEN (Director General of WIPO) regretted
seeing the turn that the debate had taken. He felt that if one said
“the sounds”, the normal interpretation would be that this must
be all of the sounds, and regardless of what one said in the
Report of the Conference, this would not be sufficient.

On the other hand, if one said “sounds” as suggested in the
proposal of the five Delegations, one could obviously explain in
the Report that there were limitations upon protection and refer
for example to the right of quotation.

These limitations disappeared if one spoke of “the sounds”,
because infringement of the right of the phonogram producers
took place only if everything were taken. For these reasons, the
Director General of WIPO said that he would be very happy if
the Delegations of Argentina and the Federal Republic of
Germany could reflect again upon the question and agree to the
deletion of the article.

97. Mrs. STEUP (Germany, Federal Republic of) declared that
her Delegation could also accept the word “sounds” without the
definite article. The Delegate of the Federal Republic of
Germany had simply believed that this solution could not attain
unanimous agreement.



60 RECORDS OF THE “PHONOGRAMS” CONFERENCE, 1971

98. Mr. ViLLa GoNzALEZ (Colombia) declared that his pref-
erence was for use of the term “sounds”. However, in the final
analysis, he would agree to whatever was acceptable to all of the
other delegations.

99. Mrs. Fonseca-Ruiz (Spain) indicated that her Delega-
tion, as one of the co-sponsors of the definition of “duplicate”
proposed in document PHON.2/35, was prepared to accept the
proposals of the Delegate of the Federal Republic of Germany.
Speaking for itself, the Delegation of Spain preferred to use the
term “sounds”. which avoided the danger referred to by the
Director General of WIPO.

100.1 Mr. LARREA RICHERAND (Mexico) declared himself in
accord with the correction made in the joint proposal (document
PHON.2/35) by the Delegation of the Federal Republic of
Germany, although he preferred to maintain the term “sounds”
without the article.

100.2 The Delegate of Mexico explained that his Delegation
had presented, jointly with the other delegations, the proposal
in document PHON.2/35 as a result of its intervention made
during the sessions of the Main Commission, because it had felt
that the wording of the definition proposed in document
PHON.2/30 was not sufficiently clear.

101. Mr. AscensAo (Portugal) declared that his Delegation
was also prepared to accept the proposal to modify the joint
proposal (document PHON.2/35) as presented by the Delega-
tion of the Federal Republic of Germany, but without the
definite article “the”.

102, Mr. WarLAcE (United Kingdom) declared that his
Delegation had hesitated to accept the proposal of the five
Delegations (document PHON.2/35) precisely because of the
absence of the definite article. Thus, the Delegation of the
United Kingdom had welcomed the proposal of the Delegate of
the Federal Republic of Germany for the definition of “dupli-
cate” because it employed the formula “the sounds”. The
United Kingdom Delegate said that he did not share the fear of
the Director General of WIPO that use of the definite article
could be taken to mean that it would be necessary to duplicate all
of the sounds before one could be considered to have infringed
under the provisions of the Convention. After all, the copyright
conventions spoke of protection for “the work”, but it was
known that part of the work could be infringed. In any event, for
the Delegation of the United Kingdom, as well as for all other
delegations of countries whose national law used the expression
“substantial part”, it would not be possible to accept a new
reference to “sounds” unless the Report made it abundantly
clear that there must be a substantial taking of sounds before
there was infringement.

103.1 Mr. StrascHNOV (Kenya) apologized for taking the
floor again, but emphasized the importance of the problem
under discussion. If the desire were to obtain the widest possible
ratification of the new Convention in the shortest possible time,
it would be necessary to take into account existing national laws.

103.2 The Delegation of Kenya found itself in the same posi-
tion as that of the United Kingdom. In the first place, it did not
regard the addition of the definite article ‘the” as meaning the
totality of the sounds. Second, the legislation of Kenya per-
mitted a non-substantial part of a phonogram or of a work to be
recorded without the permission of the producer or of the
author.

If the definition were changed by suppressing the definite
article, and if that meant that the totality of the phonogram was
protected and that not a single sound could be duplicated, there
could be no question of the Government of Kenya ratifying the
new Convention. The same would probably be true for all
English-speaking African countries.

103.3 However, if the large majority were in favour of the sup-
pression of the definite article, the Delegation of Kenya would
accept such a solution on condition that it would be clearly
explained in the Report that, within the meaning of the Conven-

tion, it would be possible for each national law to consider that
there had been no infringement under the provisions of the
Convention if a substantial part of the said phonogram had not
been duplicated.

104.1 Mr. BODENHAUSEN (Director General of WIPO) stated
that the Delegate of Kenya had made the suggestion that he
himself planned to make. Thus, if it were decided not to use the
definite article, it would be appropriate to include an explana-
tion in the Report of the Conference which could be phrased
negatively: for example, it could be said that the definition did
not mean that the taking of non-substantial parts of the record
would necessarily be considered as an infringement under
national laws.

104.2 The Director General of WIPO then proposed to
suspend the session for twenty minutes in order to permit two or
three delegations to meet in an effort to find the most appro-
priate formula to insert in the Report of the Conference.

105. The PrESIDENT stated that the proposal for amendment
presented by the Delegation of Argentina had, as a practical
matter, been withdrawn in favour of the new wording presented
by the Delegation of the Federal Republic of Germany.

106. Mr. LAURELLI (Argentina) explained that his Delegation
had withdrawn its proposal in favour of that of the Delegate of
the Federal Republic of Germany, with the modification
proposed by the Delegation of Brazil, which would delete the
definite article “the” before the word “sounds”. He emphasized
that this wording had been supported by the Director General of
WIPO.

107. Mr. Batista (Brazil) supported the proposal of the
Director General of WIPO to suspend the session for twenty
minutes.

108. Mr. ViLa GonzALez (Colombia) declared that it
seemed to him that there was some misunderstanding. He asked
the Delegate of Brazil to be good enough to read out his
proposal so that the Delegation of Colombia could adopt an
opinion on the question.

109. Mr. BATISTA (Brazil) read the wording proposed for the
definition in Article 1 (c): “‘duplicate’ is an article which
contains sounds fixed in a phonogram and taken directly or
indirectly from that phonogram”.

110.1 Mr. KEREVER (France) declared that the discussion had
left him somewhat puzzled. Originally there had been a proposal
of the five Delegations, which had felt that the proposed drafting
by the Main Commission was not sufficiently exact with respect
to the extent of protection. The impetus behind the proposal was
taken over in document PHON.2/35, but, in contrast, it would
strengthen protection and limit the partial uses which could be
made legally. However, in departing from this idea, a text has
been brought forth which under any circumstances would be
ambiguous and which obviously would have a different meaning
depending upon whether the definite article “the” was used or
not. Whatever solution was retained, it would be necessary to
state in the Report of the Conference that only substantial
takings would be illegal, and that non-substantial takings would
be permitted.

In the opinion of the Delegate of France, it would also be
appropriate to define the word ““substantial” in the Report.

110.2 The Delegate of France could not see how the amend-
ment (document PHON.2/35) as modified later by various inter-
ventions, represented any progress over the text prepared by the
Drafting Committee (document PHON.2/30) and presented by
the Main Commission (document PHON.2/36). At least the
latter had the merit of stating expressly that a quotation which
did not represent a substantial part would be permitted. More-
over, it would be necessary for the text to be supported in any
event by an explanation of the meaning of the word “sub-
stantial” in the Report.

Under the circumstances, the Delegation of France felt that
the text of Article 1 (c) of the document PHON.2/30 remained
the better one.
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111.1 Mr. DE Sancris (Italy) recalled that on the preceding
day he had made observations concerning Article 1 (c). The
purpose of these remarks was to make the definition of “dupli-
cate” more simple. For this reason, the Delegate of Italy would
even be prepared to accept the latest proposals seeking to
simplify the definition in question by deleting the phrase ‘‘and
which embodies all or a substantial part”.

111.2 Taking into account the laws concerning copyright, the
Italian Delegation preferred to speak of “the sounds” rather
than “sounds”.

111.3 However, in view of the trend of the discussion, the
Delegate of Italy expressed doubts with respect to the usefulness
of the definition of “duplicate”, and suggested to the Plenary
Assembly that it be deleted.

112.1 Mrs. Fonseca-Ruiz (Spain) said that she found the
present situation unclear. There seemed to her to be some
confusion in the debates. The Delegate of Argentina had
declared that he had withdrawn his proposal in favour of that
presented by the Delegate of Brazil. However, after the latter
had read out his proposal, it appeared to be the same as that of
the five Delegations (document PHON.2/35), as modified by
the proposal of the Delegate of the Federal Republic of
Germany, which the five Delegations had accepted.

112.2 In the opinion of the Delegate of Spain, it is the word
“substantial” which seemed to be the main point of the
discussion. In the Spanish language, the term substancial implied
a very large quantity, and thus, it could be interpreted as
meaning that an important part which would not be substancial
in the Spanish meaning of the word, could be duplicated with
impunity. The Delegate of Spain therefore proposed either to
delete the phrase “and which embodies all or a substantial part
of the sounds fixed in that phonogram” or, if this phrase were to
be maintained, to replace the word “substantial” with another
word which was not so anibiguous.

113.1 The PRESIDENT summarized the discussion by saying
that an amendment had been presented to the text of
Atrticle 1 (c) (document PHON.2/30) by several delegations.
All of these delegations had agreed that the wording of the
definition of “duplicate” proposed by them should be modified
in the manner proposed by the Delegation of the Federal
Republic of Germany. Therefore, the definition should be
worded as follows: ““ ‘duplicate’ means an article which contains
sounds fixed in a phonogram and taken directly or indirectly
from that phonogram”.

113.2 The President also called attention to the suggestion of
the Delegate of Italy, simply to delete the definition of “dupli-
cate” from the text of the new Convention.

114.1 Mr. HapL (United States of America) declared that his
Delegation was not in favour of deleting the definition of “dupli-
cate” which, in his opinion, was very important.

114.2 The Delegate of the United States of America
expressed his sympathy for the proposal of the five Delegations
(document PHON.2/35). He understood the difficulty con-
cerning this problem that had arisen when the matter was
discussed in the Main Commission the previous day. When the
proposal of the five Delegations (document PHON.2/35) was
presented, the Delegation of the United States of America had
been prepared to accept it. However, the Delegation of the
Federal Republic of Germany had proposed to change the
wording of the definition proposed by the five Delegations, and
then the Delegate of Brazil had suggested a modification of the
proposal of the Delegate of the Federal Republic of Germany,
which would involve deleting the definite article “the” before
the word “sounds”. The Delegation of the United States of
America was quite prepared to accept and support the proposal
of the Delegate of the Federal Republic of Germany as amended
by the Delegate of Brazil. Some delegations have declared
themselves in favour of this proposal, and others had taken a
contrary position, but they were unanimous on one point: to

include an explanation in the Report of the Conference. The
Director General of WIPO had suggested that the delegations
most concerned by this problem meet together during a coffee
break with the aim of preparing a language that would be accept-
able to all the delegations. The Delegate of the United States of
America supported this effort, but reiterated that his Delegation
had no difficulty in accepting the wording of the definition of
“duplicate” as proposed by the five Delegations (document
PHON.2/35}), as amended by the Delegation of the Federal
Republic of Germany and with the deletion of the word “‘the” as
proposed by the Delegate of Brazil. The essential problem was
to find the formula that would be included in the Report, and it
would be appropriate to try to resolve the matter there.

115.1 Mr. BODENHAUSEN (Director General of WIPO)
thought that the solution to the problem was very close, since the
proposal of the five Delegations, amended by the Delegation of
the Federal Republic of Germany and later by the Delegation of
Brazil seemed to be acceptable to all delegations. The difficulty
was that, under certain national laws or concepts, the words
“substantial part” connoted a large quantity, and protection
would therefore be too restricted. The proposal of the five
Delegations was based on this thinking. Introduction of the
definite article before the word “sounds” made the definition
even less acceptable, since this would imply that the duplicate
must consist of a taking of all, or almost all, of the sounds fixed in
the phonogram before one could have infringement under the
provisions of the Convention. Thus, the Director General of
WIPO felt that it would be appropriate, for one thing, not to
introduce the definite article before the word “sounds”. At the
same time, in order to make the definition acceptable to the
Delegations of the United Kingdom and Kenya, the matter
should be very clearly explained in the Report. In the opinion of
the Director General of WIPO, this would permit all points of
view to be reconciled.

115.2 Thus, the proposal of the five Delegations, amended in
accordance with the proposal of the Delegation of Brazil, would
read as follows: “‘duplicate’ means an article which contains
sounds fixed in a phonogram and taken directly or indirectly
from that phonogram”. Further, this definition would be supple-
mented in the Report of the Conference by a passage explaining
that States would not be obliged to grant protection in cases
where only a non-substantial part of the phonogram had been
duplicated. The Director General of WIPO emphasized the
importance of employing a negative formula for this purpose.

116. Mr. Batista (Brazil) supported the suggestion of the
Director General of WIPO, and expressed the hope that the
session could be suspended so that the delegations concerned
by the problem could meet.

117. Mr. PETERSSON (Australia) also supported the suspen-
sion of the session. He stated that his Delegation was vitally
concerned with the problem of the definition of the “duplicate”,
and that it wished to join the meeting that would draft the
proposal.

118.  Mr. MuLLHAUPT (Nicaragua) felt that the universality of
the new Convention would be given a better chance if the
definition of “duplicate” were deleted as proposed by the
Delegation of Italy, because it was impossible to know exactly
what the concept of “duplicate” really meant.

The Delegate of Nicaragua noted that, in the English text, the
word “duplicate” was used. In Spanish, the word duplicado
means a facsiniile (double exemplaire); however, the word
“duplicate” could mean that there were three or more reproduc-
tions. Consequently, the Delegate of Nicaragua could not
understand why the Delegation of the United States of America
insisted so strongly on maintaining this definition.

119. Mr. WaLLACE (United Kingdom) supported the sug-
gestion of the Director General of WIPO.

120. The PRESIDENT suspended the session.

The session, suspended at 4 p.m., resumed at 4.45 p.m.
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121.1 The PRESIDENT, upon reopening the debates, recalled
that those delegations favouring an amendment to Article 1 (¢)
(document PHON.2/30) had met during the suspension of the
session and had reached agreement on the text of an amendment
and on a revised section of the Report of the Conference that
would serve as a corollary to the adoption of the amendment.

121.2 He invited the Director General of WIPO to read out
the text in question.

122.1 Mr. BODENHAUSEN (Director General of WIPO) read
out the text.

122.2 The text of Article 1 (c) read as follows: “‘duplicate’
means an article which contains sounds fixed in a phonogram
and taken directly or indirectly from that phonogram”.

122.3 Paragraph 40 of the draft Report (document PHON.
2/32) would be replaced by the following text: ‘It is understood
that countries will not be obliged to grant protection when only a
non-substantial part of the sounds fixed in the phonogram is
taken”.

123. The PrRESIDENT thanked the Director General of WIPO
and the delegations that had met during the suspension of the
session for their collaborative efforts, and he asked for a vote on
the text of Article 1 (c) as it had been read out by the Director
General of WIPO.

124. Mr. StrAascHNOV (Kenya) declared that the President
had put his Delegation in a difficult position. The Delegate of
Kenya felt that it was not possible to vote separately on the
wording of the definition and on the passage of the Report of the
Conference which served as its corollary.

125. Mr. BoDENHAUSEN (Director General of WIPO) be-
lieved that the Conference could vote on the text of Article 1 (c)
of the Convention on the understanding that the new passage in
the Report would be accepted when the Report was examined.

126. Mr. LAURELLI (Argentina) commented upon a question
of procedure. He noted that so far only one delegation had
formally taken a position against the text of the definition and of
the passage of the Report of the Conference, as read by the
Director General of WIPO. It seemed possible to consider this
as an acceptance of the text proposed. In the opinion of the
Delegate of Argentina, the act of the President in calling for a
vote implied that some conflict existed on the question, which
was not the case. Thus, a vote in the Plenary Assembly appeared
unnecessary to him.

127. Mrs. FoNnseca-Ruiz (Spain) asked for an explanation
with respect to paragraph 40 of the Report of the Conference.
Did the passage that the Director General of WIPO had read to
the Plenary Assembly constitute all of paragraph 40, or was it
only the first sentence? The Delegation of Spain hoped that
paragraph 40 would also contain a second sentence saying thata
part of a phonogram which in itself was commercially utilizable
should be regarded as substantial.

128. Mr. BODENHAUSEN (Director General of WIPO) an-
swered the Delegate of Spain by saying that the delegates who
met during the coffee break had been asked whether or not it
was necessary to retain this second sentence of paragraph 40 of
the Report. Since opposition was expressed, it had been decided
to replace all of paragraph 40 with a single new sentence.

129.1 Mr. KEReVER (France) understood that it was essen-
tially the Spanish-speaking delegations who could not accept
the term “substantial”. In fact, this term did not have the same
meaning in Spanish as in French. In French its meaning was
completely consistent with the result that appeared to be
desirable, that was to permit reasonable quotations.

129.2 The Delegate of France called the attention of the
Conference to the fact that a judge at the national level was
never required to give consideration to the report accompanying

aconvention. If the judge believed that the convention was clear
in itself, nothing could force him to refer to the Report. Conse-
quently, the use in the text of the Convention of the words
“article which contains sounds” would mean in practice that the
act of extracting two notes from the article would be considered
an infringement under the provisions of the Convention.

129.3  On the other hand, to the extent that juridical impor-
tance was attached to the Report, the fact that it referred to the
term “substantial” and even gave a definition of it, in reality
amounted only to moving the problem from one place to
another. This was why the Delegate of France felt that it would
be appropriate to augment the definition of the term
‘““substantial” as it appeared in paragraph 40 of the draft Report
(document PHON.2/32).

129.4 Inbrief, the Delegate of France had no opposition to the
text as amended in document PHON.2/35, even though he felt
that it would be likely to give rise to difficulties perhaps even in
the very countries of the delegations supporting it, because of
the extremely restrictive scope of the expression “sounds”.

On the other hand, the new text of paragraph 40 of the Report
could, in the opinion of the Delegate of France, define the
concept of “non-substantial part”. This definition should also
explain that this was not only a quantitative question but also a
qualitative one, and in addition should refer to an element that is
usable by itself, and to the factor of damage to the legitimate
rights of the producer of phonograms.

129.5 Finally, the Delegate of France stated that, if he had
understood correctly, the vote would be a kind of ‘“‘package”,
that is to say, that it would cover at the same time Article 1 (c) of
the Convention and the drafting of paragraph 40 of the Report.
He was thus obliged to warn the Plenary Assembly that, to the
extent that the same vote would cover the two elements, his
Delegation would not be able to vote affirmatively.

130.1 The PRESIDENT, in the light of the position of the
Delegate of France, proposed to proceed to the vote.

130.2 He asked the Delegates of Italy and of Nicaragua if they
maintained the proposal to delete the provisions of Article 1 (c)
containing the definition of “duplicate”.

131. Mr. MuLLHAUPT (Nicaragua) stated that his Delegation
had favoured the proposal of the Italian Delegation to delete the
definition of “duplicate”. However, after the discussions that
had taken place between the delegations who met during the
coffee break, it believed that such a definition was necessary.

132. The PRESIDENT stated that the proposal presented by the
Delegate of Italy to delete the definition of “duplicate” from the
text of the Convention had not been supported by any other
delegation. There was therefore no reason to proceed to a vote
on this proposal.

133.1 Mr. DE Sancris (Italy) explained that he had not made
any form of proposal but had only suggested an eventual solu-
tion. The Delegation of Italy in no way insisted that the
definition could involve many difficulties and prevent the
ratification of the new Convention by several countries.

133.2 Finally, the Delegate of Italy recalled that the law of his
country provided simply that the making of one duplicate of a
disc could not be held to damage the industrial interests of the
producer. In fact, it made no distinction between duplicates of a
substantial part and duplicates of a non-substantial part, this
being the result of the essential difference that existed in Italy
between copyright and neighbouring rights.

134. Mr. StrascHNOvV (Kenya) wished to make clear the
position of several countries, at least among the African coun-
tries, having identical national laws dealing with this problem.
Under the present wording of the definition of ‘“‘duplicate”,
without the definite article before the word ““sounds”, the provi-
sion could be understood as meaning that it would be a violation
of the provisions of the Convention to duplicate any sound
lasting only one second. The Delegate of Kenya agreed with the
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views of the Delegate of France on this point. Thus, in order to
satisfy these States that do not grant the producers of phono-
grams any protection more extensive than that of authors, it had
been decided to modify the language of the definition that had
been accepted by some delegations. Now it was suggested to
complete this definition by inserting in the Report of the
Conference in paragraph 40 a definition of the word “sub-
stantial”, even though that word was no longer used in the
definition of “duplicate”, and a statement concerning the conse-
quences of copying a small part of a phonogram, if that part was
commercially utilizable. As a result, any duplicate of a phono-
gram would be forbidden if it had been made for a commercial
end. Under these circumstances, the geographic scope of the
new Convention would, in the opinion of the Delegate of Kenya,
be considerably narrowed, and the States of an entire continent
would find themselves in a position of being unable to ratify it.

135. Mr. BoDENHAUSEN (Director General of WIPO) be-
lieved that, if he understood the opinion of the Delegate of
Kenya, the latter was prepared to accept the wording of the
definition as proposed by the Delegation of Brazil, as well as the
new sentence to be inserted in the Report of the Conference. It
was only the second sentence of paragraph 40 of the Report that
the Delegation of Kenya could not accept.

136. Mr. StrascHNOvV (Kenya) said, in response to the
Director General of WIPO, that he had understood that the
sentence read by the Director General was intended to replace
paragraph 40 in its totality. On the other hand, the Delegation of
France had declared that it hoped that the two sentences would
be maintained in the Report. As a result, the Delegate of Kenya
reiterated that, if this were done, the Delegation of Kenya would
find itself obliged to vote against the latter proposal and, as a
practical matter, all of the African countries would find them-
selvesin the position of being unable to ratify the Convention.

137. The PRESIDENT stated again that the acceptance of the
amendment of Article 1 (c) as it had been read by the Director
General of WIPO carried with it as a corollary the acceptance of
the new text of paragraph 40 of the Report of the Conference.

138. Mr. KerReVER (France) raised a point of order, and asked
the President that the votes on the text of the Convention and
on the Report be independent of each other.

139.  The PRESIDENT observed that the proposal of the French
Delegate was in derogation of the proposal of the Delegate of
Kenya, who had linked his acceptance of the new text of
Atrticle 1 (¢) of the Convention with a decision on the new text of
paragraph 40 of the Report.

140.1 Mr. Bartista (Brazil) declared that, in his opinion, the
problem could be summarized as follows. It would not be
possible to leave a loophole under which the duplication of a
part of a phonogram would not constitute a duplicate of that
phonogram. Thus, for example, it would not be prohibited to
make a phonogram that combined parts of different other
phonograms, constituting a kind of pot-pourri. Under the
national legislation of Brazil, the making of this kind of phono-
gram was forbidden. The Delegate of Brazil was of the opinion
that a number of other delegations felt the same way.

140.2  Thus, the Delegation of Brazil thought that the deletion
of the definite article before the word “sounds” would have the
effect of raising this question again. It would then be understood
that the duplicate comprised all of the sounds recorded in the
phonogram, and not any part of them. The Delegate of Brazil
emphasized that his Delegation had presented its proposal for
amendment in the hope that it would result in general agree-
ment. If this was not the case, the Delegation of Brazil was
prepared to stand by the draft of the Convention presented by
the Main Commission to the Conference (document
PHON.2/36).

141.1 The PRESIDENT recalled that a point of order had been
made by the Delegate of France. The Rules of Procedure pro-
vided that, in such a case, the President was to rule immediately
on the point of order and that it was possible to appeal the ruling
of the President to the Conference.

141.2 The President declared that he was in favour of the
division of the vote, in view of the fact that it was not logical to
link a vote on the text of the Convention with a vote on the
Report.

141.3 He asked if any delegates wished to appeal his decision
to the Conference. He stated that this was not the case, and
consequently proposed that a vote be taken on the text of
Article 1 (c), which defined “duplicate” in the following way:
“‘duplicate’ means an article which contains sounds fixed in a
phonogram and taken directly or indirectly from that phono-
gram”’.

142. The proposed text of Article 1 (c) did not achieve the
required qualified majority of two-thirds, eighteen Delegations
voting for, and eleven against. Consequently, the text of
Article 1 (c) as presented by the Main Commission to the Confer-
ence (document PHON.2/36) was retained.

143. The PRESIDENT turned to the examination of Article 1
(d), and stated that no comments had been presented on this
subject.

144. Article 1 (d) was adopted.

145. Article 1, as presented in document PHON.2/36, was
adopted as a whole.

Articles 2 through 10

146. No comments having been presented, Articles 2 through
10, as presented in document PHON.2{36, were adopted.

Article 11

147.1 The PRESIDENT stated that there were no observations
on Article 11 (1).

147.2 He pointed out that the Delegations of Argentina and of
the United Kingdom had submitted a proposal for amendment
of Article 11 (2), and asked that one of these two Delegations
present it.

148. Mr. WaLLACE (United Kingdom) indicated that the point
raised in the proposal made jointly by his Delegation and the
Delegation of Argentina (document PHON.2/37) wasnot a very
important one, but that it could have practical importance for
some countries. It had been decided, at the meeting of the Main
Commission on the previous day, that the deposits of
instruments of ratification and accession would be made with the
Secretary-General of the United Nations and that he would send
notifications of these deposits to the Director General of WIPO,
among others. The Director General of WIPO in his turn would
notify the member States. No matter how quickly the Organiza-
tions in question could make these notifications, a certain
amount of delay would be inevitable. This could create
difficulties for countries which, like the United Kingdom, would
need to take some administrative action to ensure that their
obligations under the Convention were met. Thus, the joint
proposal of the Delegations of Argentina and the United King-
dom was that the period of three months should be counted from
the date on which the Director General of WIPO sent out the
notifications, rather than the date of deposit of the instrument of
ratification with the Secretary-General of the United Nations.

149. Mr. BaTisTa (Brazil) declared that he was prepared to
accept the amendment proposed by the Delegations of
Argentina and the United Kingdom (document PHON.2/37).
He asked, however, whether it would be necessary under the
Rules of Procedure to decide to reopen the debates on this
question.

150. Mr. PETERSSON (Australia) supported the amendment
proposed by the Delegations of Argentina and the United King-
dom (document PHON.2/37).

151. Mr. STrascHNOV (Kenya) also supported the proposal of
the Delegations of Argentina and the United Kingdom (docu-
ment PHON.2/37).
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152. The PRESIDENT asked whether any delegation was
opposed to the proposal presented by the Delegations of
Argentina and the United Kingdom (document PHON.2/37),
and stated that this was not the case.

153. The proposal to amend Article 11 (2) presented by the
Delegations of Argentina and the United Kingdom (document
PHON.2/37) was adopted unanimously.

154. The PRESIDENT stated that no comments had been
presented on the provisions of paragraphs (3) and (4) of
Article 11.

155. Article 11, as presented in document PHON.2/36, was
adopted subject to the modification in paragraph (2) proposed in
document PHON.2/37.

Article 12

156. No comments having been offered, Article 12, as pre-
sented in document PHON.2[36, was adopted.

STATEMENT OF THE DELEGATION OF INDIA

157. Mr. CHAUDHURI (India) wished to make a statement
before the new Convention was adopted as a whole.

His Delegation fully agreed with everything that had been
decided at the Conference. However, the decision of the
Government of India with respect to the new Convention could
be known only after a final position had been taken with respect
to the Berne Convention and the Universal Copyright Conven-
tion, both recently revised at Paris.

However, the Delegation of India wished to stress that it was
the considered view of the Government of India that piracy of
phonograms must stop.

EXAMINATION OF THE DRAFT CONVENTION PRE-
SENTED BY THE MAIN COMMISSION TO THE CON-
FERENCE (document PHON.2/36) (continued)

Article 13

158. No comments having been made, Article 13 as presented
in document PHON.2(36 was adopted.
Vote on the Convention as a whole

159. The PRESIDENT proposed to proceed to the vote on the
Convention as a whole.

160. The Convention as awhole was adopted by avote of thirty-
six in favour with one abstention.

STATEMENT OF THE DELEGATION OF ITALY

161.1 Mr. DE Sancris (Italy) declared that his Delegation felt
it necessary to emphasize that the final text of the Convention
was rather far removed from the original idea, which was aimed
very simply at establishing an international instrument whose
sole purpose would be to obligate countries to take effective
action against record piracy.

161.2 The Convention adopted established a complete system
of protection, with the various provisions necessary for the
purpose. In reality it could not be denied that it constituted an
actual revision of the provisions concerning the protection of
producers of phonograms contained in the Rome Convention.

161.3 Therefore, the Delegation of Italy hoped that a basic
analysis of the implications flowing from this situation be under-
taken as soon as possible by the international organizations
concerned, with the goal of finding an appropriate solution for
the future, particularly for the countries party to the two
Conventions.

EXAMINATION OF THE DRAFT REPORT (document
PHON.2/32)

162. The PRESIDENT turned to the examination of the draft
Report (document PHON.2/32) and invited the General
Rapporteur to present any possible additions and observations.

163.1 The GENERAL RAPPORTEUR explained that the text of
the draft Report was extremely concise and contained only those
interpretations that were considered indispensable. Its inevi-
table lacunae could be filled by the summary minutes of the
work of the Conference which would be prepared later by the
Secretariat of the Conference.

163.2 The General Rapporteur emphasized the extremely
valuable role played by the Secretariats of Unesco and WIPO in
the success of the work of the Conference. He noted that, in
accordance with the wishes expressed by several delegations, it
would be appropriate to replace the text of paragraph 31 of the
draft Report (document PHON.2/32) with the following text:
“The Conference decided to mention, by an express reference in
the Preamble, its recognition of the value of the work of Unesco
and WIPO in the preparation of the Convention and the
convening of the Conference”.

163.3 In closing, the General Rapporteur thanked all those
who had done him the honour of entrusting him with the task
and paid homage to the General Secretariat of the Conference
whose collaboration in the preparation of the Report he greatly
appreciated.

Part

164. The PRESIDENT opened the discussion on Part I of the
Report, entitled “Convening, purpose, composition and orga-
nization of the Conference” (paragraphs 1 to 16).

165.1 Mr. Masouye (WIPO, Co-Secretary General of the
Conference) announced that the Delegation of Cuba had
notified the Secretariat of the Conference that it had attended
the Conference only in the capacity of an observer. Therefore, it
would be necessary to change the text of paragraph 3 of the
Report as follows: in the first sentence, the words “Delegations
of the following fifty-one States™ would be replaced by the
words “Delegations of the following fifty States”, and the word
“Cuba” would be deleted; in the second sentence, the words
“the following five States”” would be replaced by the words “the
following six States”, and the word “Cuba” would be added
after the word “Bulgaria”.

165.2 The Co-Secretary General of the Conference also
announced that Mr. Daskalov, representative of Bulgaria, had
attended the Conference only as an observer, and wished to
decline the office of Vice-President to which he had been elected
by the Conference. Thus it would be necessary to delete from
paragraph 10 of the Report the name of Mr. Daskolov and the
reference to his country, Bulgaria, and to proceed to the
immediate election of a new Vice-President since the Rules of
Procedure provided for fifteen Vice-Presidents.

166. Mr. BoDENHAUSEN (Director General of WIPO) pro-
posed under these circumstances to elect as Vice-President of
the Conference the Head of the Delegation of Yugoslavia,
which is almost a neighbouring country to Bulgaria.

167. Mr. Jelié (Yugoslavia) was elected Vice-President of the
Conference in the place of Mr. Daskalov (Bulgaria), as a result of
the latter’s declining the office.

168. Part I of the Report, entitled *Convening, purpose,
composition and organization of the Conference” (para-
graphs 1 to 16), as amended, was approved.

Part 11

169. The PRESIDENT turned to the examination of PartI1 of the
Report, entitled “Preparation of the draft Convention” (para-
graphs 17 to 21).
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170. No comments having been made, Part 11 of the Report
entitled ‘“‘Preparation of the draft Convention” (para-
graphs 17 to 21) was approved.

Part 111

171. The PRESIDENT turned to the examination of Part III of
the Report, entitled “General considerations” (paragraphs 22
to 28).

172. Mr. KereVER (France) called attention to the fact that
during the debates more than one delegation had expressed the
view that it would be necessary to associate Unesco with the
future of the Convention. Therefore, the expression ‘“one
Delegation” used in paragraph 28 of the Report was not correct.

173. The PRESIDENT proposed that the opening words in para-
graph 28 be changed to read “delegations” or “certain delega-
tions”.

174.  Mr. Karto (Japan) stated that he had no objection at all
on this point. On another point, he recalled that the Delegation
of Japan had emphasized, in its statement made during the
general discussion on the new Convention, the necessity for an
international campaign aimed at inducing the largest possible
number of countries to ratify the new Convention. He believed
that this point of view had been shared by the Delegation of
France. Consequently, the Delegate of Japan expressed the
hope that this statement would be reflected in the Report of the
Conference.

175. The PRESIDENT announced that no delegation was
opposed to the proposal of the Delegate of Japan. He suggested
leaving the task of drafting the appropriate amendment to
Mr. Masouyé, Co-Secretary General of the Conference.

176. Mr. MasouYe (WIPO, Co-Secretary General of the
Conference) proposed either to add a new sentence to para-
graph 28 of the Report or to make a new paragraph. This would
depend upon the final editing.

The wording of this sentence would be the following: “‘Certain
delegations declared that an information campaign should be
arranged in order to obtain as universal an acceptance of the
Convention as possible”.

177.  Part 111 of the Report, entitled “General considerations”
(paragraphs 22 to 28), as amended, was approved.

Part IV

178. The PRESIDENT turned to the examination of Part IV of
the Report entitled “Title of the Convention™ (paragraph 29),
and stated that no comments had been presented.

179.  Part IV of the Report, entitled “Title of the Convention”
(paragraph 29), was approved.

Pan vV

180. The PRESIDENT turned to the examination of Part V of the
Report, entitled “Preamble” (paragraphs 30 and 31).

181. Since no comments had been presented, Part V of the
Report, entitled “Preamble”’ (paragraphs 30 and 31), was
approved.

Part VI

182. The PRESIDENT passed to the examination of Part VI of
the Report, entitled “Articles of the Convention” (para-
graphs 32 to 96) and proposed to discuss paragraphs 32 to 39
first.

183. Mr. WaLLACE (United Kingdom) made a comment with
respect to the English version of the second sentence of para-
graph 39. The Delegate of the United Kingdom felt that the
expression “by means of”” was rather unhappy in English, and
proposed instead to say “takes place from the broadcasting of a
phonogram or from the copy of a phonogram”.

184. Mr. HADL (United States of America) remarked that he
had intended to raise the same point as that raised by the
Delegate of the United Kingdom. He therefore supported the
latter’s proposal.

185. The proposal of the Delegate of the United Kingdom was
adopted.

186. Mr. BATisTA (Brazil) stated that he had had some diffi-
culty in understanding the last sentence of paragraph 39 dealing
with imitations. He asked the Secretariat to be good enough to
provide some clarification.

187. Mr. Masouvye (WIPO, Co-Secretary General of the
Conference) explained that the sentence concerning imitation
had been taken for the most part from the commentary on what
had formerly been Article 6 of the draft Convention (docu-
ment PHON.2/4).

188. Mr. BATisTA (Brazil) confessed that he could not under-
stand what the words “the same sounds” at the end of para-
graph 39 of the draft Report were intended to refer to.

189. Mr. KEreVER (France) also took up paragraph 39 of the
draft Report, which stated in its second sentence: ‘“What is
aimed at is the copying, by machine or other appropriate appa-
ratus, of recordings, even if the copying takes place by means of
the broadcasting of a phonogram or from a copy of a phono-
gram™.

The Delegate of France asked whether it would not be clearer
to say that this idea was conveyed by the adverb “‘indirectly” in
the definition of “duplicate”. Such a statement could be inserted
very easily. The sentence could then read: “What is aimed at,
particularly by the insertion of the word ‘indirectly’, is the
copying...”".

190. The proposal of the Delegate of France was adopted.

191. Mr. BoDENHAUSEN (Director General of WIPO),
referring to the intervention of the Delegate of Brazil, suggested
that the last sentence of paragraph 39 be shortened, and that
instead of speaking of imitation say simply “new recordings
imitating or simulating the sounds of the original recording, are
not covered by the provisions of the Convention’.

192. Mr. Bamista (Brazil) confirmed that the wording
proposed by the Director General of WIPO was satisfactory to
him.

193. Mr. StrascHNOV (Kenya) felt that the drafting of para-
graph 39 as proposed in the draft Report was very good because
there were two different things that are not covered by the
Convention: “imitations” and the ‘“same sounds”. As an
example of the latter, the Delegate of Kenya referred to the
sounds of a public performance or event that are simultaneously
fixed by two independent machines. In such a case the same
sounds are fixed simultaneously but neither recording is
duplicated from the other. What one has are two original phono-
grams. The last sentence of paragraph 39 (document
PHON.2/32) precisely covers this situation and the Govern-
ment of Kenya expressed the strong hope that it would be
maintained.

194. The PRESIDENT felt that the version of paragraph 39 of
the draft Report proposed by the Director General of WIPO
had the advantage of pointing up the element which he
considered essential, “‘new recordings™ as distinguished from
duplicates or reproductions.

195.1 Mr. WaLLACE (United Kingdom) declared that he was
prepared to accept the formulation proposed by the Director
General of WIPO.

195.2  With respect to the statement of the Delegate of Kenya,
he agreed thatif two people simultaneously record the same per-
formance there would be no breach of the provisions of the
Convention. The United Kingdom Delegate felt that there was
no need to state this explicitly in the Report.
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196. The PRESIDENT asked the Delegate of Kenya if he insisted
on maintaining the version of paragraph 39 of the draft Report
as presented in document PHON.2/32.

197. Mr. STrAscHNOV (Kenya) answered that he did not insist.

198. The version of paragraph 39 of the Report as proposed by
the Director General of WIPO was adopted.

199. Mr. STRASCHNOV (Kenya) stated that the English trans-
lation of paragraph 36 (document PHON.2/32) did not precisely
convey the meaning of the original French text. In French the
passage read as follows: qui est celui d’une fixation exlusivermnent
sonore et, dans ce cas, l'enregistrement ne peut pas étre considéré
comme un phonogramme au sens de la Convention mais plutét
comme une partie de I'eeuvre audio-visuelle originaire. The
English translation of the words ne peut pas étre considéré is the
following “would not qualify”. In the opinion of the Kenyan
Delegate, the correct translation in English would be ““cannot
qualify”.

200. The proposal of the Delegate of Kenya met with no
opposition and was adopted.

201. Mr. HapL (United States of America) addressed a
comment to the English version of paragraph 39. In the third
sentence the passage readingles sons de 'enregistrement original
ne sont pas répréhensibles aux termes de la Convention was
translated in English as follows “‘the sounds of the original
recording are not caught by the provisions of the Convention”.
It would be better to say “the sounds of the original recording
are not covered by the provisions of this Convention”.

202. Since the delegations from English-speaking countries
were in agreement, the correction proposed by the Delegate of the
United States of America was adopted.

203. The text of paragraphs 32 to 39 of the draft Report, as
amended, was approved.

204. The PRESIDENT turned to the examination of para-
graph 40 of the draft Report (document PHON.2/32).

205. Mr. LAURELLI (Argentina) returned to the problem that
his Delegation had already raised. He pointed out that the words
cuantiosa and considerable could be considered in the Spanish
language as synonyms of the word substantial. Therefore, to
avoid any misunderstanding, the Delegate of Argentina
proposed to add at the end of the second sentence of para-
graph 40 the wordsy aunque no constituya une parte cuantiosa o
considerable del mismo.

206. Mrs. StEup (Germany, Federal Republic of) also felt
some hesitation with respect to the wording of the first sentence
of paragraph 40. It might be construed to have a cumulative
effect. The present wording (document PHON.2/32) might
be taken to mean that the “‘substantial part” must be very highin
quantity and also very high in quality. In the opinion of the
Delegate of the Federal Republic of Germany, it should be
made clear that the “‘substantial part”” must either be extensive
in length or qualitatively important, but that both elements were
not necessary.

207. Mr. KerReVER (France) felt that the drafting of para-
graph 40 of the draft Report (document PHON.2/32) ought not
to give rise to difficulties and that the word quantitative was well
used in the French text. To explain the meaning of the word
‘‘substantial” it is necessary to make clear that quantity is not the
only criterion.

The Delegate of France was of the opinion that use of the
word importante instead of quantitative would change the
meaning of the sentence.

208.1 Mr. WarLLace (United Kingdom) said that he fully
understood the concern of those countries that did not wish to
use the word “‘substantial”’, and that he was well aware of their
difficulties. He regretted that the national legislation of the
United Kingdom had to some extent given rise to the problem.

208.2 In an effort to help solve this problem, he proposed to
add, after the first sentence of paragraph 40, the following
sentence: “Quite a small part may be substantial for this
purpose”.

208.3 In the opinion of the Delegate of the United Kingdom,
the drafting of the second sentence of paragraph 40 of the draft
Report (document PHON.2/32) was not sufficiently precise. For
example one might fear that a song duplicated from a long-
playing record consisting of twelve songs might be considered a
non-substantial part by the courts. The second sentence of
paragraph 40 of the Report should take this question into
account. Therefore, the Delegate of the United Kingdom
proposed the following wording to follow the first sentence of
paragraph 40: “Quite a small part can be substantial. For
example, it was felt that the taking of one song from a twelve-
song long-playing record would be considered substantial”. The
Delegate of the United Kingdom expressed the hope that those
countries which, like the United Kingdom, had difficulties over
the use of the word “substantial”, could accept that formulation.

209. Mr. STrRascHNOV (Kenya) supported the proposal of the
Delegate of the United Kingdom.

210. Mrs. Fonseca-Ruiz (Spain) also supported the proposal
of the Delegate of the United Kingdom. However, the Delegate
of Spain suggested deleting the example, because a statement to
the effect that one entire song would constitute a substantial part
might be interpreted to mean that half of a song would therefore
not constitute a substantial part whose duplication was pro-
hibited. In the opinion of the Delegate of Spain, it would be
sufficient to say “quite a small part may be substantial”.

211. Mrs. Steup (Germany, Federal Republic of) also
expressed hesitation with respect to inserting the last sentence
proposed by the Delegate of the United Kingdom. There was a
danger that the sentence might be interpreted to mean that it
was only the act of copying one whole song from a long-playing
record that would constitute a violation of the provisions of the
Convention and that a characteristic part of a song, e.g., the
refrain, would not be considered “substantial”.

212. Mr. LAURELLI (Argentina) in principle supported the
proposal of the Delegate of the United Kingdom. However, the
Delegate of Argentina shared the fears expressed by the
Delegate of the Federal Republic of Germany. In the opinion of
the Delegate of Argentina the first sentence proposed by the
United Kingdom Delegate, specifying that quite a small part of a
phonogram could be considered substantial, should be retained,
and the second sentence of paragraph 40 now appearing in the
draft Report, stating that ‘‘part of a phonogram which in itself is
commercially utilizable should be regarded as substantial,
whatever its length”, should be added.

213. Mr. ViLLa GonzALEZ (Colombia) also supported the
proposal of the Delegate of the United Kingdom. With respect
to the example of the long-playing disc, the Delegate of
Colombia did not believe that it complicated the text proposed
by the Delegate of the United Kingdom.

214.1 Mr. KereVER (France) made a proposal concerning the
wording of paragraph 40 of the Report. After the first sentence
one could say the following: “in this respect, even a small part
could be considered ‘substantial’; likewise, a part of a phono-
gram which in itself is commercially utilizable should be
regarded as ‘substantial’, whatever its length”.

214.2 The Delegate of France was not opposed to the sugges-
tion of the Delegate of the United Kingdom that an example be
given. However, because of the risk of an a contrario inter-
pretation, he would prefer that the passage in question began as
follows: “by way of example and in any event...”.

215. Mr. WaLLACE (United Kingdom) accepted the amend-
ments proposed by the Delegate of France. The Delegate of the
United Kingdom specified thatit must be clear that the text that
he had proposed would replace the second sentence of para-
graph 40 of the draft Report (document PHON.2/32).
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216.1 Mr. StrascHNoOV (Kenya) apologized for speaking once
more, but called attention to the great difficulty the Delegation
of Kenya would have in accepting the last sentence as proposed
in the draft Report (document PHON.2/32). That sentence was
in conflict with the legislation of Kenya which expressly refers to
“substantial part” and “non-substantial part”. The Kenyan
Delegate thus urged that this sentence be deleted.

216.2 The Delegate of Kenya agreed with the Delegate of the
United Kingdom that for some countries it would be difficult
simply to delete the second sentence of paragraph 40 of the draft
Report. The Delegate of Kenya therefore accepted the proposal
of the Delegate of the United Kingdom to add a sentence saying
that even a small part may be considered substantial, followed
by a sentence describing the example of a long-playing record.

217. Mr. BATisTa (Brazil) asked how the term “substantial™
was interpreted under the Kenyan legislation.

218. Mr. StrascHNOV (Kenya) emphasized that the legisla-
tion of Kenya was based on the legislation of the United King-
dom. It was certain that the British case law on this subject will
also be considered as having precedential weight not only in
Kenya but also in all African countries that had taken their
juridical concepts from the British law. Consequently, the
Delegate of Kenya hoped that the Delegate of the United
Kingdom would be willing to answer the question posed by the
Delegate of Brazil.

219. Mr. WaLLAcE (United Kingdom) feared that he could go
no further than to give again the example that he had already
given. He was prepared to say that under British law quite a
small part could be substantial. The courts had said so. He was
also prepared to state that the British courts would find that the
taking of a single song from a twelve-song record was the taking
of a substantial part of the record. They might also consider the
taking of half a song or even a quarter of a song from a twelve-
song record to be the taking of a substantial part. However, the
Delegate of the United Kingdom could not unqualifiedly predict
the decision that the courts would take in any case on the
question of “substantial part”.

220. Mr. KEREVER (France) stated that in the light of the
explanations furnished by the Delegates of the United Kingdom
and Kenya, the text of the last sentence of paragraph 40 of the
draft Report (document PHON.2/32) was perfectly compatible
with the legislation of those countries. Therefore, the Delega-
tion of France proposed that it be retained.

221. Mr. LAURELLI (Argentina) supported the proposal of the
Delegate of France.

222. The PRESIDENT summed up the discussion and stated that
for the moment there was agreement concerning the first
sentence of the new version of paragraph 40 as follows: “The
Conference also expressed the view that the adjective ‘sub-
stantial’, which appears in the definition of ‘duplicates’ of a
phonogram, expresses not only a quantitative but also a
qualitative evaluation; in this respect, quite a small part of a
phonogram may be considered substantial, for example, and in
any event, it was felt that the taking of one song from a twelve-
song long-playing record would be considered substantial”.

223. Mr. BaTista (Brazil) said that, if he correctly understood
the proposal of the Delegate of France, the example would need
to be deleted.

224. Mr. KEREVER (France) explained that in fact the Delega-
tion of France had proposed two things. On the one hand, to add
after the first sentence the words “a small part may be consid-
ered substantial” and, on the other hand, to retain as the final
sentence the following text: “a part of a phonogram which in
itself is commercially utilizable should be regarded as ‘sub-
stantial’, whatever its length”. Furthermore, the Delegation of
France had no objection to citing as an example, and with the
words “in any event”, the case described by the Delegate of the
United Kingdom.

The Delegate of France emphasized that the essential point of
the proposal of his Delegation was the general nature of the
concept of ““commercially utilizable in itself”, which was more
important than the example given to illustrate that concept.

225. The PRESIDENT stated that the second sentence of para-
graph 40 of the Report remained in abeyance. This was the
sentence reading as follows: “A part of phonogram which in
itself is commercially utilizable should be regarded as ‘sub-
stantial’, whatever its length™.

226. Mr. StrascHNOV (Kenya) explained why he could not
accept the second sentence of paragraph 40. The reason wasthat
it placed the emphasis on one criterion, the possibility of com-
mercial exploitation. The Delegate of Kenya emphasized that it
might very well be that the courts in his country or perhaps in
another country whose national legislation was based on British
law could use another criterion.

The Delegation of Kenya thus did not wish to tie the hands of
the courts of his country by the wording of the second sentence
of paragraph 40.

227. Mr. BoDENHAUSEN (Director General of WIPO) asked if
it would not be sufficient to take only the first part of the amend-
ment presented by the Delegation of the United Kingdom and to
insert in the text of paragraph 40 the following phrase: “‘Quite a
small part may be substantial”. The Director General of WIPO
felt that the example had the same danger as all other examples.
It was too specific. The second sentence proposed in document
PHON.2/32 added nothing, in fact, because if a record had been
copied this meant that it had been considered as commercially
utilizable.

228. Mr. LAURELLI (Argentina) wished to emphasize that the
proposal of the Delegation of France comprised three points.
First of all, the Delegate of France had proposed a change in the
sentence that the Delegate of the United Kingdom had
suggested inserting after the first sentence of paragraph 40 of the
draft Report (document PHON.2/32). The Delegation of
Argentina agreed with this proposal.

Second, the Delegate of France had proposed to retain the
second sentence of paragraph 40 of the draft Report (document
PHON.2/32) with some changes in the drafting.

Third, in accordance with the proposal of the Delegate of the
United Kingdom, the Delegate of France had suggested giving
an example of a long-playing record.

The Delegation of Argentina was not in agreement with this
point, for the same reasons as those expressed by the Delegate of
the Federal Republic of Germany. In the opinion of the
Delegate of Argentina, this point of view was shared by all
Spanish-speaking delegations.

229. Mr. ViLLa GonzALEZ (Colombia) was also of the opinion
that the example proposed by the Delegate of the United
Kingdom should be deleted.

230. Mr. WarrLace (United Kingdom) wished to add one
further comment.

The governments of countries whose legislation used the term
“substantial part™ might well consider, after reflection, that the
second sentence of paragraph 40 as presented in document
PHON.2/32 was in conflict with that legislation. As a result, the
governments would give up any idea of ratifying the Conven-
tion. It was for this reason that the Delegate of the United
Kingdom appealed to the delegations present at the Plenary
Assembly not to insist on maintaining the sentence in question.

231.1 The PrESIDENT reminded the delegates that the
discussion was not on the text of the Convention but on a simple
explanatory report. It would perhaps be preferable if the Report
erred on the side of omission rather than that of super-
abundance.

231.2 The President asked if it would not be prudent to accept
the solution that the Delegate of the United Kingdom had
proposed, which in no way affected the liberty of judges or the
position of governments having different legal concepts.
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232. Mr. BopENHAUSEN (Director General of WIPO) reit-
erated that in his opinion the insertion in the text of para-
graph 40 of the Report of the phrase specifying that “quite a
small part may be substantial” would be entirely sufficient.
There was no need in this paragraph to cite the example
proposed by the Delegate of the United Kingdom, which had
attracted opposition from several delegations; that example
could be interpreted a contrario. It was also unnecessary to
retain the second sentence of paragraph 40 as it appeared in
document PHON.2/32.

233. Mr. BaTisTa (Brazil) shared the point of view expressed
by the Director General of WIPO.

234. Mrs. Fonseca-Ruiz (Spain) also favoured the solution
proposed by the Director General of WIPO.

235. The PRESIDENT stated that there appeared to be agree-
ment on the formula suggested by the Director General of
WIPO.

236. The text of paragraph 40 of the draft Report, as amended,
was approved.

237. The PRESIDENT passed to the examination of para-
graphs 41 and 42 of the draft Report (document PHON.2/32).

238. Mr. DiTTRICH (Austria) suggested inserting in the last
sentence of paragraph 42 of the draft Report, after the word
‘“‘advertisement”, the words “of duplicates”, to make it quite
clear that only advertisements of existing duplicates would
constitute a breach of the provisions of the new Convention.

239. Mr. DaNELIUS (Sweden) also had some doubts as to the
last sentence of paragraph 42 of the draft Report, which
contained some examples of acts that could be considered
“distribution to the public”. The last example concerned *‘the
possession of a stock of duplicates for the purposes of sale to the
public, directly or indirectly”. This example could, in the
opinion of the Delegate of Sweden, give rise to some problems in
his country.

The Delegate of Sweden understood that “‘distribution to the
public” covered not only the sale but also the offering for sale of
unlawful duplicates. However, under Swedish law, the simple
possession of unlawful duplicates would not constitute a
violation of the provisions of the Convention. In the opinion of
the Delegate of Sweden, the most important thing to make clear
in the Report was the meaning of the notion of indirect offering
to the public, as it appeared in the text of the Convention. The
Delegate of Sweden felt that it would be sufficient for para-
graph 42 of the draft Report (document PHON.2/32) merely to
give the example of the supply of duplicates to a wholesaler. The
last sentence of paragraph 42 could therefore read as follows:
“It considered that such acts should include, for instance, the
supply of duplicates to a wholesaler™.

240. The PRESIDENT observed that the possession of a stock is
a qualified possession and must be accompanied by the intention
of distribution to the public.

241. Mr. WaLLACE (United Kingdom) emphasized that the
last sentence of paragraph 42 consisted simply of examples. The
second example had been the subject of discussions in the Main
Commission. The United Kingdom Delegate saw no objection
to deleting both the first and the last example. Therefore, he
favoured the proposal of the Delegate of Sweden. However, he
suggested adding, at the end of the sentence proposed by the
Delegate of Sweden, the words “for the purposes of sale to the
public, directly or indirectly”.

242.1 Mr. KEREVER (France) stated that his Delegation had
not been in a position to follow the discussion because the
amendment of the Delegation of Austria at the beginning of the
discussion had been translated by the interpreter as a proposal to
add the words “of duplicates” (de copies) after the word
“‘advertisement” (publicité), which made the French text incom-
prehensible. The French Delegate was convinced that this
certainly could not have been what the Delegate of Austria
meant.

242.2 The discussion should deal with the question of whether
all of the last sentence of paragraph 42 (document PHON.2/32)
should be maintained or not because, obviously, whenever
examples are given, there is always the danger of an inter-
pretation a contrario.

243.1 Mr. StrascaNov (Kenya) said that there appeared to
be a misunderstanding. The point discussed was whether the act
of giving away unlawful duplicates of phonograms for adver-
tising purposes constituted a violation of the provisions of the
Convention or not. It had been agreed that that would be the
case. The Delegate of Kenya did not recall that there had been
any discussion on the question of whether the publication of an
advertisement for unlawful copies in a newspaper would
constitute a violation of the provisions of the Convention. If the
term “advertisement” was intended to mean advertisements in
newspapers, this would obviously create an obstacle to ratifica-
tion of the Convention. The Delegate of Kenya declared that he
could not accept that result and that he entirely agreed with the
viewpoint expressed by the Delegates of the United Kingdom
and Sweden.

243.2 The Delegate of Kenya was in full agreement with the
retaining in the last sentence of paragraph 42 (document
PHON.2/32) the example of supplying duplicates to a whole-
saler which was a good example of what was meant by offering
duplicates indirectly to the public.

243.3 With respect to the example of the possession of a stock
of duplicates, the Delegate of Kenya preferred that it be deleted.
However, he would have no objection to maintaining it if a
number of delegations were in favour of doing so.

244. Mr. BopDENHAUSEN (Director General of WIPO) consid-
ered it highly doubtful whether either the ““advertisement”, or
the “‘possession of a stock of duplicates”, would be considered a
“distribution to the public” under the laws of many countries.
To cite examples that were not fully justified was to do damage
to the Convention.

The Director General of WIPO therefore felt that the
proposal of the Delegate of the Umited Kingdom was completely
acceptable. Hence he proposed that the last sentence of para-
graph 42 read as follows: “‘It considered that such acts should
include, for example, the supply of duplicates to a wholesaler for
the purpose of sale to the public directly or indirectly”.

245. Mr. Kerever (France) recognized that the text as
formulated by the Director General of WIPO was, indeed,
acceptable. He next proposed that there be added at the end of
the first sentence of paragraph 42 of the draft Report (document
PHON.2/32), the words “for it was considered that commercial
aims were understood in the terms of the definition as it appears
therein™.

246. The proposal of the Delegate of France concerning the
wording of paragraph 42 of the draft Report (document
PHON.2[32) was adopted.

247. The text of paragraphs 41 and 42 of the draft Report, as
amended, was approved.

248. The PrESIDENT turned to the examination of para-
graphs 43 to 47 (Article 2).

249. No comments having been made on them, paragraphs 43
to 47 of the draft Report (document PHON.2[32) were approved.

250. The PRESIDENT passed to the examination of para-
graph 48 (Article 3).

251. Mr. WacLLace (United Kingdom) observed that the
English wording of paragraph 48 of the draft Report (docu-
ment PHON.2/32) was not very happy. The Delegate of the
United Kingdom proposed that the words “these means are not
cumulative and that free choice among them” be replaced by the
words “free choice of one or more”. The wording as thus
corrected would make the intention of the Conference clearer.
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252. The PRESIDENT noted that adoption of the proposal of the
Delegate of the United Kingdom would carry with it the
deletion, in the French version of the text in question, of the
term cumulatifs.

253. Mr. Kerever (France) felt that deletion of the term
cumulatifs did not appear necessary because the French text of
paragraph 48, as drafted in document PHON.2/32 conformed
very closely to the thought expressed by the Delegate of the
United Kingdom.

254. The PRESIDENT therefore proposed to retain the French
text of paragraph 48 (Article 3) as it appeared in document
PHON.2/32, correcting only the English version.

255. The drafting change proposed by the Delegate of the
United Kingdom for the English version of paragraph 48
(Article 3) of the draft Report was adopted.

256. The PRESIDENT turned to the examination of para-
graphs 49 and 50 (Article 4) of the draft Report (document
PHON.2/32).

257. Since no comments were made, paragraphs 49 and 50
(Article 4) of the draft Report (document PHON.2/32) were
approved.

258. The PRESIDENT turned to the examination of para-
graphs 51 to 54 (Article 5) of the draft Report (document
PHON.2/32).

259. No comments having been made, paragraphs 51 to 54
(Article 5) of the draft Report (document PHON.2/32) were
approved.

260. The PRESIDENT turned to the examination of para-
graphs 55 to 62 (Article 6) of the draft Report (document
PHON.2/32).

261. Mr. Hapr (United States of America) recalled, in con-
nection with the expression “teaching and scientific research” in
paragraph 55 of the draft Report, that the Main Commission
had decided to replace the word “and” with the word “or™.

262. The PRESIDENT assured the Delegate of the United States
of America that the appropriate correction would be made in the
text of paragraph 55.

263.1 Mr. STrascHNoOvV (Kenya) observed that the English
translation of paragraph 57 of the draft Report (docu-
ment PHON.2/32) did not faithfully reflect the original French
version. The words “The Conference expressed the opinion”
were too vague and should be replaced by the words that also
appear in paragraph 61 of the draft Report: “The Conference
agreed”. He also remembered that the President had put the
question to the Main Commission and that there had been no
opposition.

263.2 The Delegate of Kenya next called attention to the use
at the end of paragraph 57 of the expression “secondary uses”,
which seemed to him like legal jargon. No one other than
specialists actually knew its meaning. The same was true of
the expression ‘‘neighbouring rights”.

The Delegate of Kenya hoped, therefore, that at the end of
paragraph 57, after a comma, the following phrase would be
added: “i.e., public performance and broadcasting”.

264. Mrs. Fonseca-Ruiz (Spain) recalled that it had been
decided in the Main Commission to replace the expression
“neighbouring right” with the phrase “other specific right”. This
change should therefore be taken into account in the drafting of
the Report.

265.1 Mr. HapL (United States of America) declared that his
Delegation had no difficulty in accepting the proposal presented
by the Delegate of Kenya.

265.2 The Delegate of the United States of America
emphasized that his Delegation considered the words “for
commercial purposes”, appearing in paragraph 57 of the
Report, as quite unnecessary and inappropriate because no such
restriction appearedin Article 6 of the Convention. That Article
provided that no compulsory licence could be granted unless
certain conditions were met. These exceptions were listed in
paragraphs (a), (b) and (c). The exception that was made if the
duplication was for use solely for the purpose of teaching or
scientific research, was mentioned in paragraph (a). In the
opinion of the Delegate of the United States of America,
“commercial purposes” were not necessarily the contrary of
teaching and scientific research. Thus, if the words “commercial
purposes” did not appear in the text of Article 6, there was no
reason why they should appear in paragraph 57 of the Report.

266. The PRESIDENT asked the Conference to express its
opinion on the proposal of the Delegate of Kenya concerning
the words “secondary uses”.

267. The proposal of the Delegate of Kenya to add, at the end of
paragraph 57 after the words “secondary uses”, the words “i.e.,
public performance and broadcasting” was adopted.

268. The PrEsSIDENT asked the Conference to express its
opinion on the proposal of the Delegate of the United States of
America to delete, from paragraph 57 of the draft Report, the
words “commercial purposes”.

269. Mr. KEREVER (France) felt that Article 6 of the Conven-
tion, which defined the conditions under which compulsory
licences could be granted, was perfectly clear. This provision
therefore did not call for any particular commentary, except on
the point of secondary use. The Delegate of France believed that
a certain ambiguity could perhaps be avoided if one simply said:
“The Conference expressed the opinion (or the Conference
believed) that the new Convention would not afford protection
against secondary uses of phonograms, i.e., public performance
and broadcasting”.

270. Mr. WaLLACE (United Kingdom) proposed a compro-
mise solution, suggesting the following wording of the paragraph
in question: “The Conference agreed that the new treaty does
not permit the establishment of a general system of compulsory
licences, except as specified in Article 6, and that it does not
afford protection against secondary uses of phonograms, i.e.,
public performance and broadcasting”.

271. The PReSIDENT asked the Conference to express its
opinion on the proposal of the Delegate of the United Kingdom.

272. Paragraph 57 of the Report, as proposed by the Delegate
of the United Kingdom, was accepted.

273. The PRESIDENT passed to the examination of para-
graph 58 of the draft Report (document PHON.2/32).

274. Mr. HapL (United States of America) called attention to
the necessity for using the same terms in Article 6 (b) of the
Convention and in paragraph 58 of the Report (English
version). The words “education or research” appear in the
Report while, in the text of the Convention, the words used are
“teaching or research’. Thus, in paragraph 58 of the Report, the
word “education” should be replaced by the word “teaching”,
and perhaps the word “scientific’” should be added before the
word “research”. The latter remark applied also to the French
text of paragraph 58.

275. Mr. WaLLace (United Kingdom) felt that the English
drafting could be better phrased, but in order to shorten the
debates the delegations from English-speaking countries might
accept them as they stand.

276. Mr. HapL (United States of America) noted that the
delegates from English-speaking countries had never seen the
text of the proposal of the Delegation of Viet-Nam (docu-
ment PHON.2/18), which existed only in French and Spanish.
He stated that his proposal to replace in English the word
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“education” with the word “teaching’ was consistent with the
proposal of the Delegation of Viet-Nam.

277. The PResSIDENT asked the Conference if it preferred to
delete the last words of paragraph 58, “or research”, or go back
to the text of Article 6 of the Convention and say “‘or scientific
research”.

278. The second solution was adopted.

279. The PRESIDENT turned to the examination of para-
graphs 59t0 62, and stated that no comments had been made.

280. Paragraphs 59 to 62 of the Report, as presented in docu-
ment PHON.2/32, were approved.

281. The PRESIDENT turned to the examination of para-
graphs 63 to 67 (Article 7) of the draft Report (document
PHON.2/32).

282. Mrs. Steup (Germany, Federal Republic of) made a
comment with respect to the second sentence of paragraph 64,
which was derived from a remark that Professor Ulmer made in
the Main Commission. The Delegate of the Federal Republic of
Germany preferred that the sentence be worded as follows:
“The Conference considered that an obligation upon the
producer to take action against the infringer in the case where
the performer shares in the receipts would normally result from
the contract between the producer and the performer™.

283. Mr. KEREVER (France) declared that the word contre-
facteur (“‘counterfeiter’”) was difficult for the Delegation of
France because, in French juridical parlance, a contrefacteur was
a person guilty of the crime of counterfeiting. In France, how-
ever, the manufacture of duplicates of records did not constitute
such a crime. To avoid any ambiguity, the Delegate of France
suggested that the word contrefacteur be replaced by the word
contrevenant (‘‘infringer”) or contrevenant a la présente Conven-
tion (““infringer under the present Convention™), at least the first
time the word was used.

284. The proposal of the Delegate of the Federal Republic of
Germany concerning the wording of the second sentence of para-
graph 64 was adopted, with the understanding that the word
contrefacteur be replaced by the words contrevenant aux dispo-
sitions de la Convention, as proposed by the Delegation of
France.

285. Mr. StraschHNoOV (Kenya) referred to the second part of
the second sentence of paragraph 64 of the Report, beginning
with the words “nevertheless it was in agreement...”. He was
uncertain whether the Delegate of the Federal Republic of
Germany had intended that these words be deleted as part of her
intervention, and he hoped that she could clarify this question.

286. Mrs. STEUP (Germany, Federal Republic of) answered
that the second part of the sentence could be maintained,
because it was worthwhile to specify the rights of the performer
to cover the case where the contract did not allow him to
participate in the receipts of the producer.

287. Mr. StrascHNOV (Kenya) declared that, under these
conditions, it seemed to him the thinking of Professor Ulmer
had not been correctly expressed in the second part of the last
sentence of paragraph 64. The Delegate of Kenya asked the
Delegate of the Federal Republic of Germany to correct him if
he was wrong. As the Delegation of Kenya had understood him,
Professor Ulmer had said that in the case of the default of the
producer in the exercise of the rights which he derived from the
Convention, it was desirable that the contract stipulate that the
performers were entitled to proceed directly against the
infringer. The Main Commission had agreed to retain the
expression ‘“‘the contract should stipulate”. However, the
wording of the second part of the sentence conveyed the
impression that there was some sort of obligation imposed on
national laws to prosecute this action against the infringer.

288. Mr. KEReVER (France) made a suggestion in answer to
the objections of the Delegate of Kenya.

He proposed to modify the end of paragraph 64 in the
following way: *‘it was desirable that contracts be established in
a way that would permit performers to take action directly
against the infringer”’. This would show clearly that it was not the
national laws that were required to establish this subrogation of
the rights of the performer to the rights of the producer, but that
the Conference had simply expressed the wish that contracts
between private persons be drafted in a way that would establish
these conditions but, obviously, without going beyond the
expression of the hope.

289. Mr. WaLLACE (United Kingdom) shared the opinion
expressed by the Delegate of Kenya. He thought that the views
of the Delegate of the Federal Republic of Germany, Professor
Ulmer, would be correctly reflected if, at the end of para-
graph 64 of the Report, the phrase beginning with the words
“nevertheless it was in agreement” were replaced by the
following phrase *“the same would apply in the case of default of
the producer in the exercise of the rights which he derives from
the Convention”.

290. Mr. CoHEN JEHORAM (Netherlands) wished to make a
small correction in the text of the second sentence of para-
graph 64. In the opinion of the Netherlands Delegation the text,
as presented in the draft Report (document PHON.2/32) was
too restrictive and did not reflect what had been said. The
Delegate of the Netherlands suggested a slightly different text as
follows: “The Conference considered that the question of
obligation upon the producer to take action against the infringer
should be governed by the contract between the producer and
the performer; nevertheless it was in agreement in accepting
thatit was desirable that the producer should take action against
the infringer in the case where the performer shares in the
receipts. Furthermore, in the case of the default of the pro-
ducer...”.

291. The PRESIDENT stated that, in the general opinion of the
Conference, the performer should be able to take action against
infringers by virtue of the contract and not by virtue of the
national law.

292. Mr. DE Sancris (Italy) stated that he was of the same
opinion.

293. The PRESIDENT asked if any delegation wished to
support the proposal presented by the Delegate of the Nether-
lands.

294. Mr. KEREVER (France) observed that the drafting of the
proposal presented by the Delegate of the Netherlands did not
appear to him to be very clear.

295. Mrs. STEUP (Germany, Federal Republic of) felt that the
formula proposed by the Delegate of the Netherlands was not
completely correct in reflecting what Professor Ulmer had
stated. The latter had made a commentary on which the Main
Commission had expressed its agreement. According to this
commentary, a contract under the terms of which the performer
shared in the receipts would normally be interpreted as placing
an obligation on the producer to bring an infringement action. In
other cases, it would be desirable for the contract to contain an
express stipulation on the question of the bringing of a suit either
by the producer or the performer.

296. The PreSIDENT asked whether, after the explanations
furnished by the Delegate of the Federal Republic of Germany,
the Delegate of the Netherlands maintained his proposal.

297. Mr. CoHEN JEHORAM (Netherlands) withdrew his pro-
posal.
298. The proposal of the Delegate of France to replace in para-

graph 64 of the Report the words “it was desirable that the
performers should be permitted to take action directly against the
infringer (contrefacteur) with the words “'it was desirable that the
contract should be so drafted as to permit the performers to take
action directly against the infringer (contrevenant)” was
adopted.
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299.1 Mr. KEREVER (France)recalled that paragraph 65 of the
draft Report alluded to the proposal of the Delegation of Japan
concerning the question of retroactivity.

Under the circumstances, the Delegate of France wished that
there would be added to the text of this paragraph, after the
words “the Conference did not adopt a proposal of Japan”, the
words “supported by the Delegation of France”.

299.2 The Delegation of France felt that the last phrase of
paragraph 65 did not exactly reflect what had been said in the
Main Commission. There appeared to be two inaccuracies. The
Delegate of Iran had not said explicitly that the text that had
been presented was in conformity with international law. The
Delegate of France had understood the Delegate of Iran to
suggest only that any reference to retroactivity be deleted,
leaving the Contracting States free to apply the Convention as
they saw fit, in accordance with the general principle of non-
retroactivity.

The other inaccuracy involved the question of whether the
draft text maintained the principle of retroactivity, since it would
lead to the conclusion that the copyright conventions, which
recognized vested interests only with respect to single copies of
works produced under licence, would be in conflict with the
principle of non-retroactivity.

Thisis why the Delegation of France hoped that either the last
sentence of paragraph 65 would be deleted, or that it would be
replaced by a sentence that would reflect the viewpoint of the
Delegation of Iran in the way it would like.

300. Mr. Kato (Japan) recalled that the proposal of his
Delegation had also been supported by the Delegation of the
Federal Republic of Germany.

301. The PresIDENT asked if the Delegation of the Federal
Republic of Germany also wished to be mentioned in para-
graph 65 of the Report.

302. Mrs. STEUP (Germany, Federal Republic of) confirmed
that her Delegation had supported the proposal of the
Delegation of Japan, and agreed that it be mentioned in para-
graph 65 of the Report.

303. It was decided to mention, in paragraph 65 of the Report,
that the Delegations of France and the Federal Republic of
Germany had supported the proposal of the Delegation of Japan
(document PHON.2/12).

304. The PrESIDENT asked the Conference to express its
opinion on the proposal presented by the Delegate of France,
concerning the last sentence of paragraph 65.

305. Mr. HEDAYATI (Iran) said that he could agree to the
complete deletion of the last sentence of paragraph 65 of the
draft Report.

306. Itwas decided to delete the last sentence of paragraph 65 of
the draft Report (document PHON.2/32).

307. Mr. HADL (United States of America) proposed to add,
at the end of paragraph 67, a new sentence worded as follows:
“The proposed paragraph was not considered necessary since its
subject matter was dealt with in Article 7 (1)”.

308. The proposal of the Delegate of the United States of
America to add a new sentence at the end of paragraph 67 of the
Report was adopted.

309. Paragraphs 63 to 67 (Article 7) of the draft Report (docu-
ment PHON.2[32), as amended, were approved.

310. The PrESIDENT turned to the examination of para-
graph 68 (Article 8).

311.  Since no comments were offered, paragraph 68 (Article 8)
of the draft Report (document PHON.2/32) was approved.

312. The PRESIDENT turned to the examination of para-
graphs 69 and 70 (Article 9).

313. Mr. KerRevER (France) felt that the phrase “which
provides for the wider possibility” in the text of paragraph 69
was not sufficient. He preferred a wording that would read, for
example: “which provides for acceptance by any State thatis a
member of the United Nations or one of its specialized
agencies”.

314. The PRESIDENT proposed that paragraph 69 repeat the
language of the provision of the Convention to which it referred.

315. It was so decided.

316. Paragraphs 69 and 70 (Article 9) of the draft Report
(document PHON.2[32), as modified, were approved.

317. The PRESIDENT turned to the examination of para-
graphs 71 and 72 (Articles 10 to 12).

318. Noobservations having been made, paragraphs 71 and 72
(Articles 10 to 12) of the draft Report (document PHON.2(32)
were approved.

319. The PRESIDENT turned to the examination of para-
graphs 73 to 96 (Article 13), and proposed to discuss them in
numerical order.

320. Mr. WALLACE (United Kingdom) pointed out an error in
the English text of paragraph 73. After the first comma the
words “by attributing...” appeared. In the opinion of the
Delegate of the United Kingdom, it would be more correct to
say “and attributing...”.

321. The PRESIDENT observed that, in the French text of the
same paragraph, it would be better to say a conférer
(“confiding’’) or & artribuer (“assigning’), rather than donner

(“giving”).

322, Mr. HapL (United States of America) proposed a
drafting change concerning the English version of paragraph 73
exclusively: to delete the words “entrusting them” after the
words “instead of”.

323. Mr. KEReVER (France) made a purely formal comment
concerning the phrase donner Padministration de la Convention
(“giving the administration of the Convention”) (paragraph 73).
He felt that it would be more elegant to say tendant a confier
ladministration de la Convention a I'OMPI en attribuant a cette
Organisation les fonctions de dépositaire au lieu d’en charger le
Secrétaire général de I Organisation des Nations Unies, comme le
prévoyait... (“aimed at giving the administration of the Conven-
tion to WIPO, by attributing the depositary functions to that
Organisation instead of entrusting them to the Secretary-
General of the United Nations as had been provided for...”).

324, Mr. HapL (United States of America) proposed that the
English wording of paragraph 78 of the draft Report (docu-
ment PHON.2/32) be considered. He suggested replacing the
phrase ‘“‘putting into operation” with the word “implemen-
tation”.

325. Mr. ViLLa GonzALEZ (Colombia) made an observation

of a drafting nature concerning the Spanish text of para-

graph 84. In the opinion of the Delegate of Colombia, the use of

the word rof was not very felicitous in the Spanish language.
He left it to the Secretariat to make this correction.

326.1 Mr. Bamista (Brazil) declared that the part of the
Report concerning Article 13 was almost perfect, because it very
precisely reflected the points of view expressed by the two
Organizations, Unesco and WIPO, in the discussion concerning
the administration and Secretariat of the Convention.
However, to acertain extent it was not complete because it did
not mention explicitly the views of the delegations on this
question. Unless there was some revision in the last part of the
Report, he feared that a reader could have the impression that
this was only a competition between the two Organizations,
which was not at all the case. In fact, many delegations took a
position for one solution or the other, and participated actively
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in the debate in support of their particular point of view. In the
opinion of the Delegate of Brazil, paragraph 85 of the draft
Report (document PHON.2/32) should be revised.

326.2 On the other hand, paragraph 93 as drafted suggested
that a vote had been taken on the question of whether the
provisions concerning the functions of the Secretariat should be
included in the Convention or in a separate resolution. This
suggestion for a vote had been made by the Delegation of Brazil
when it seemed that there would be difficulties in arriving at a
formulation that could contemplate some degree of participa-
tion by both Organizations in the administration of the Conven-
tion. However, when a formula was accepted by the Main Com-
mission, the Delegation of Brazil withdrew its proposal for
proceeding to such a vote.

326.3 In conclusion, the Delegate of Brazil repeated that a
more detailed account of the course of the debates should be
added so that it would not seem that the delegations had arrived
immediately at the definitive solutions adopted by the Confer-
ence.

327. The PrESIDENT reminded the Conference that the
fundamental premise underlining the Report was that it would
reproduce only the essential elements of the discussion, leaving
the details to the summary minutes.

He asked the Conference if it wished paragraph 85 of the draft
Report (document PHON.2/32) concerning problems that had
been discussed at great length, be augmented, or if it felt that a
reference to the summary minutes would be sufficient.

328. Mr. BODENHAUSEN (Director General of WIPO) sug-
gested adding, at the beginning of paragraph 85 of the Report, a
phrase indicating that the Main Commission had done more
than simply express its point of view on this question. This
phrase might read as follows: “After a thorough discussion of
the proposal, and an examination during which the majority of
the delegations had expressed their points of view...”.

329. Mr. BaTisTa (Brazil) suggested adding the following to
the proposal of the Director General of WIPO: “The majority of
the delegations expressed the view that there should be only
one secretariat, that only one organization should be entrusted
with the secretariat functions, and that WIPO should be that
Organization. But many delegations emphasized that this
should also be given to Unesco, and that at any rate a compro-
mise solution should be found between the two Organizations™.
Otherwise, in the opinion of the Delegate of Brazil, the vote that
followed would not be explained clearly enough.

330. Mr. KErReVER (France) made a comment addressed to the
same problem as that raised by the Delegate of Brazil, but from a
slightly different angle.

He noted that paragraph 78 of the draft Report (docu-
ment PHON.2/32) read as follows: “The Director General of
WIPO declared that the essential point was to determine how to
obtain the best possible means of putting into operation the new
Convention; to resolve this problem one should not place
oneself in the arena of competition between organizations”.

The Delegate of France recalled that the same viewpoint had
also been put forward by the representative of the Director-
General of Unesco and by several delegations, including France.
It would thus perhaps be closer to the general spirit of the work
of the Conference to say that it was the Conference itself that
considered that the problem was not at all a question of
competition between the two Organizations, but only a question
of finding the most appropriate organization.

331. The PRESIDENT proposed to accept the idea suggested by
the Delegate of France, and to entrust Mr. Masouyé, Co-
Secretary General of the Conference, with the task of preparing
the final draft of paragraph 78 of the Report.

332.1 Mr. MasouYtE (WIPO, Co-Secretary General of the
Conference) felt that a declaration such as that proposed by the
Delegation of France could indeed be included in the Report,
but not in paragraph 78. He pointed out that paragraphs 75
to 77 of the draft Report were devoted to a declaration of the

representative of the Director-General of Unesco; the following
paragraphs, 78 to 83, to a declaration of the Director General of
WIPO; and, finally, paragraph 84 to the remarks of the observer
of the International Labour Organisation. If the suggestion of
the Delegation of Brazil to lengthen and greatly expand the
scope of paragraph 85 were adopted, the suggestion of the Dele-
gation of France could also be added there.

332.2 The Co-Secretary General of the Conference admitted
frankly that the problem had been considered during the
preparation of the draft Report. It had seemed much too
difficult to recount, even in the form of a resumé, all of the
declarations that had been made by the various delegations,
especially since they would be reflected almost verbatim in the
summary minutes. If the suggested account were to be included,
the Report would certainly be at least ten pages longer.

333. Mr. KEreVER (France) declared that, after hearing the
explanation given by Mr. Masouyé, Co-Secretary General of the
Conference, he was prepared to withdraw his proposal if it was
likely to create drafting difficulties.

334.1 The PresiDENT felt that it would be possible to take
account of the proposal of the Delegate of France in the new
drafting of paragraph 85 of the Report, which did not deal with
the respective declarations made by the representatives of the
Director-General of Unesco and the Director General of
WIPO, but with the general discussion.

334.2 The President asked the Conference if it could agree
that the text of paragraph 85 of the draft Report (document
PHON.2/32) be modified, taking into account the suggestions of
the Delegates of Brazil and France, and of the Director General
of WIPO.

335. Paragraph 85 of the Report (document PHON.2/32), as
modified was approved.

336. Paragraphs 73 to 96 (Article 13) of the draft Report
(document PHON.2(32), as modified, were approved.

337. The PRESIDENT stated that the draft Report was approved
in its entirety by the Conference.

FINAL REMARKS

338. Mr. KEReVER (France), speaking for his Delegation and
for the other delegations participating in the Conference,
expressed his gratitude and admiration for the way in which the
President had directed the work of the Plenary Assembly. He
referred especially to the skill and impartiality which had
enabled the President to bring the difficult debate to a successful
conclusion.

339.1 The PreSIDENT thanked the Delegate of France for his
kind words and the Plenary Assembly for its applause, which he
considered a mark of affection and tolerance.

He praised the high quality of the work done in both the Main
Commission and in the Plenary Assembly. Their accomplish-
ments were characterized by their spirit of cooperation and their
quality of simplicity.

The President also remarked upon the seriousness with which
the work had been carried out, and the lack of useless repetitions
and boring digressions. All this bore witness to the moderation
of those who had spoken and to the wisdom of those who had
listened. The extremely satisfying result was the conclusion, not
only of the work of the Conference, but also of the long
preparatory work leading up to it.

339.2 The President expressed the thanks of the Conference
to all those who had prepared the preliminary drafts, notably the
members of the Committee of Experts; to Mr. Wallace, Chair-
man of the Main Commission, who had directed the debates
with courtesy, a profound knowledge of the subject matter, and
enormous skill; to the members of the Drafting Committee who
had devoted the entire day on Monday to completing the text
and to its Chairman, who, with his customary elegance and elo-
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quence had introduced the final text of the Convention on the
day before; to the General Rapporteur for the Report that had
just been examined; and finally to all the competent bodies of
Unesco and WIPO for their collaborative efforts in the prepara-
tion of the preliminary drafts, the technical organization of the
Conference and their constant assistance during the course of
the debates, always in an exemplary spirit of cooperation.
The President asked the representatives of Unesco and WIPO
to convey the thanks of the Conference to the personnel of the
Secretariat and to the technicians and interpreters who had
made possible the harmonious success of this Conference.

339.3 In conclusion, the President expressed a wish con-
cerning the future of the Convention. He hoped that this
Convention, which had been so widely approved, would not only
be widely ratified but above all that its success would induce
governments to work toward the still greater international pro-
tection of intellectual property.

The session rose at 6.25 p.m.
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FIRST SESSION

Tuesday, October 19, 1971, 10 a.m.

ELECTION OF VICE-CHAIRMEN OF THE MAIN COM-
MISSION

340. Mr. WaLLace (United Kingdom), taking the chair in his
capacity as Chairman of the Main Commission, expressed his
gratitude for the honour that had been done to him by his
election to this office, and invited the Main Commission to
proceed with the elgction of the two Vice-Chairmen of the Main
Commission.

341. Mr. PETERSSON (Australia) proposed, as nominees for
the two posts of Vice-Chairman of the Main Commission,
Mr. Larrea Richerand (Mexico) and Mr. Idowu (Nigeria).

342. The Delegations of ARGENTINA, CAMEROON, KENYA,
DENMARK, BRAZIL, UNITED STATES OF AMERICA, FRANCE and
SpAIN successively seconded the proposal of the Delegate o
Australia. .

343. The CHAIRMAN asked if there were any other nomina-
tions. He noted that there were none, and thus declared that,
under these circumstances, Mr. Larrea Richerand and Mr.
ldowu were unanimously elected Vice-Chairmen of the Main
Commission.

ORGANIZATION OF WORK

344. The CHAIRMAN asked Mr. Masouyé, Co-Secretary
General of the Conference, to identify by number the docu-
ments then being circulated to the Conference.

345. Mr. Masouye (WIPO, Co-Secretary General of the
Conference) explained that the following documents were to be
examined: Document PHON.2/8 (United States of America) —
Articles 1 and II; Document PHON.2/9 (Australia) —
Articles Iand IT; Document PHON.2/10 (Kenya) — Article VI;
Document PHON.2/11 (Italy) — Article I; Document
PHON.2/12 (Japan) — Aurticles I, V (3), VII (4) and IX (1);
Document PHON.2/13 (United Kingdom) — Articles V, VII,
VIII, IX and XI; Document PHON.2/16 (United States of
America) — Article III; Document PHON.2/17 (Nether-
lands) — Article V (2); Document PHON.2/18 (Republic of
Viet-Nam) — Article IV; and Document PHON.2/19
(France) — Article I. He reminded the delegates that docu-
ments PHON.2/14 and 15 simply contained the Rules of Pro-
cedure and the Agenda of the Conference in the form in which
they had already been adopted.

346. The CHAIRMAN thanked Mr. Masouyé for this informa-
tion, and suspended the session for ten minutes.

The meeting was suspended at 10.20 a.m. and resumed at
10.30 a.m.

EXAMINATION OF THE DRAFT CONVENTION
(document PHON.2/4)

347. The CHAIRMAN reopened the session and invited the
delegates to examine, article by article, the draft Convention
(document PHON.2/4), beginning with the Title and Preamble.

Title

348. Mr. EMERY (Argentina) suggested that the words copias
ilicitas (““illicit copies”) in the Title of the Convention be
replaced by the phrase reproduccién no autorizada (‘“‘unauthor-
ized duplication™) in the Spanish text. This amendment also
applied to the French text.

349. The CHAIRMAN felt that it would be appropriate to refer
this question to the drafting Committee, and stated that there
were no objections to doing so.

Preamble

350. The CHAIRMAN stated that there were no comments
concerning paragraph (1) of the Preamble, and invited observa-
tions on the text of paragraph (2).

351.1 Mr. HEDAYATI (Iran) presented his congratulations to
the Chairman of the Main Commission for his election to that
office. He advised the delegates that Iran was generally in
accord with the text of the Convention, adding that the Parlia-
ment of his country, which was not yet a party to the Berne
Convention, had two years earlier adopted a law protecting
authors, performers, producers of phonograms, etc., against
illegal acts affecting their rights.

351.2 The Delegate of Iran considered that the word ‘‘piracy*
appearing in paragraph (2) of the Preamble should not be used
in the text of an international instrument, and proposed simply
to delete it.

352. The CHAIRMAN noted that the word “piracy” also
appeared in paragraph (1) of the Preamble, and that, in his
opinion, paragraph (2) referred to paragraph (1).

353. Mr. CHAUDHURI (India) suggested that in paragraph (1)
the word “piracy” be replaced by the expression “‘the unauthor-
ized duplication of phonograms”.
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354. Mr. KEREVER (France) acknowledged that it was not very
pleasant to read the word “piracy” in an international conven-
tion, but added that the remaining text must have a meaning,
and that its implications must be clearly understandable. He
therefore proposed to leave the word “piracy’ in paragraph (1)
and to replace the words “against piracy” in paragraph (2) by
the words “against the practices mentioned in the preceding
paragraph”.

355. Mr. ULMER (Germany, Federal Republic of) suggested
using the same words in the Preamble as those used in the Title,
that is, ““‘the protection of producers of phonograms against illicit
duplicates” (or “against unauthorized duplicates’).

356. The proposal of the Delegate of the Federal Republic of
Germany was supported successively by Mr. DE SaN (Belgium),
Mr. Batista (Brazil), Mr. Simons (Canada) and Mr. HapL
(United States of America).

357. Mr. BODENHAUSEN (Director General of WIPO) stated
that, if the Main Commission considered the word “‘piracy”
inappropriate, it could be replaced in paragraph (1) by the words
“unauthorized duplications and in paragraph (2) by the words
“such acts”.

358. Mr. CoHeN JEHORAM (Netherlands) supported the
proposal of the Director General of WIPO.

359. The CHAIRMAN declared that in principle the Committee
appeared to be in favour of replacing the term “piracy” with the
phrase ‘‘unauthorized duplications”, and proposed referring the
question to the Drafting Committee.

360. It was so decided.

361. Mr. Kerever (France) returned to the problem just
discussed and pointed out that, at least in the French text, there
would be a small grammatical objection if the text of para-
graph (1) of the Preamble were to read as follows: préoccupés
par Pexpansion et laggravation des copies illicites (“‘concerned at
the widespread and increasing unauthorized duplicates”). In the
French text this could be read to mean that it is the unlawful
duplicates that are aggravés (“‘increased”), which does not make
sense. The word copie (‘‘duplicate”) does not denote the act of
duplicating. Thus, perhaps one could say 'aggravation de repro-
duction abusives (“‘the increasing of injurious duplications’) or
reproductions non autorisées (‘““‘unauthorized duplications”),
because the word reproduction (“‘duplication”) would denote an
active practice.

362. The CHAIRMAN reiterated that the question would be
examined by the Drafting Committee, and invited the delegates
to offer comments on paragraph (3) of the Preamble.

363. Mr. QuInN (Ireland) proposed a correction of style: to
add, in the English version, the word “to” before the words
“prejudice wider acceptance” and to refer the question to the
Drafting Committee for decision.

364. Mr. PETERSSON (Australia) supported the suggestion of
the Delegate of Ireland and added a comment concerning the
end of paragraph (3) of the Preamble. According to the Dele-
gate of Australia, the drafting of this paragraph did not seem
quite elegant enough for the Preamble of a Convention, and
should be corrected by the Drafting Committee.

365. Mr. DE SAN (Belgium) raised another drafting question.
He proposed to replace the expression soucieux... de n’empé-
cher... (“anxious not to impair”) by soucieux... de n’entraver...
(“‘anxious not to hamper”).

366. The CHAIRMAN suggested referring the proposals of the
Delegates of Australia and Belgium to the Drafting Committee.

367. It was so decided.

Articles I and 11

368. The CHAIRMAN recalled that a certain number of amend-
ments to Articles I and II of the draft Convention had been
presented by the following countries: United States of America
(document PHON.2/8), Australia (document PHON.2/9), Italy
(document PHON.2/11) and Japan (document PHON.2/12).
He suggested beginning the discussion with an examination of
the Japanese amendment to Article I, which proposed to add,
after the words “or by means of the grant of a specific right”, the
phrase “including the adoption of penal sanctions”. He invited
the Delegate of Japan to take the floor.

369. Mr. ApAacHI (Japan) recalled that, during the course of
the meeting of the Committee of Governmental Experts in
March 1971, the question had been raised as to whether pro-
tection by means of penal sanctions could be considered the
grant of a specific right. A number of delegates responded
affirmatively. However, legal experts in Japan had some doubts
on the point. The Delegate of Japan feared that other countries
might have the same doubts, and this would clearly prevent
certain countries from adhering to the new Convention. Thus,
he considered it necessary and desirable to specify in the
Convention itself that the grant of a specific right included the
adoption of penal sanctions. Under certain laws penal sanctions
were used to reinforce the standards of private law. In the case of
producers of phonograms, there could be another system of
protection based entirely on penal sanctions. The Japanese
amendment included both possibilities, and the expression
“including” seemed justifiable. In the opinion of the Delegate of
Japan, no other change in Article I as presented in the draft
Convention was necessary.

370. Mr. ULMER (Germany, Federal Republic of) agreed that
the protection of phonogram producers could be assured by
means of penal sanctions, which indeed could prove very effec-
tive. However, with regard to the drafting of the provision in
question, he preferred the proposal of the United States of
America (document PHON.2/8) expressly providing three
methods of protection: by the grant of a copyright or of a neigh-
bouring right, by means of legislation against unfair competi-
tion, or by penal sanctions. In the opinion of the Delegate of the
Federal Republic of Germany, the last of these three forms of
protection could not be considered the grant of a specific right;
penal sanctions were the outcome flowing from a right rather
than the right itself. However, the problem here was primarily
one of drafting. In principle, the Delegate of the Federal
Republic of Germany was in agreement with the Japanese
proposal, but he would appreciate the comments of that Delega-
tion on the substance and duration of protection, as well as its
opinion on the question of exceptions to that protection.

371. Mr. KereveRr (France) declared that, having heard the
Delegate of Japan’s explanation earlier during the general
discussion, the Delegation of France understood that what was
involved was a system of protection that would be based solely
on penal sanctions, rather than one based on penal sanctions in
combination with private rights, such as copyright and neigh-
bouring rights. On that hypothesis, it would thus be appropriate
to complete the provision by specifying, along with the other
three, a fourth principle of protection: penal sanctions. Thus,
while the Delegation of France was persuaded to agree in prin-
ciple with the Japanese amendment, at the same time it
questioned the meaning of the word “including”. The Delega-
tion of France had been inclined to think that the term “specific
right” in many laws denoted a private right (un droit civil), the
violation of which generally resulted in remedies of damages and
profits. It would involve a substantial change in meaning to
accept the proposition that the concept of a specific right could
include solely the possibility of punishing the wrongdoer.
Consequently, the Delegation of France would prefer to see an
expression such as “as well as the adoption of penal sanctions”.
However, if the Delegation of Japan insisted that the word
“including” be maintained, the Delegation of France would
have no great problem—it being understood that the Report of
the Conference would specify that the word meant that, side by
side with certain concepts of specific rights, referring to private
rights (droits civils) subject to damages, there was the possibility
of protection provided solely through the punishment of the
wrongdoer.



76 RECORDS OF THE “PHONOGRAMS” CONFERENCE, 1971

372. Mr. DE SAN (Belgium) declared that the Delegation of
Belgium was also in favour of mentioning the possibility for
national laws to prescribe penal sanctions. However, the idea of
penal sanctions should be associated either with a specific legal
right (législation spécifique) or with unfair competition laws, so
that it could not be interpreted as a separate means of protec-
tion, different from and independent of the others.

373. Mr. BopENHAUSEN (Director General of WIPO) asked
the Delegation of Japan for a clarification. He wished to know if,
in the opinion of the Delegation of Japan, the word “including”
meant that the same rules applicable to specific rights under
Article IV would also apply to penal sanctions. In addition, he
asked about the duration of protection in Japan in the case of
penal sanctions. The Director General of WIPO felt that, with
respect to the word “including”, there was not only the legal
problem of determining whether penal sanctions should be
associated with a specific right or should be treated as a fourth
system of protection, there was also the question of the legal
consequences under Article IV of the draft (document
PHON.2/4). In his opinion, if the same rules were applicable at
the same time in the case of specific rights and that of penal sanc-
tions, the word “including” could be retained. Otherwise, the
word should be deleted, since it could lead to the erroneous
conclusion that under Article IV penal sanctions would be
treated in the same way as specific rights.

374. The CHAIRMAN suggested that the Delegation of Japan
consider the problem posed by the Director General of WIPO,
and meanwhile he invited the Delegate of the United Kingdom
to take the floor.

375. Mr. Davis (United Kingdom) called the attention of the
delegates to the fact that the United Kingdom had already had
doubts on one point: did the text of the draft Convention cover
the situation where, in a given country, protection was assured
exclusively by means of penal sanctions? If this was the case, the
text of the Convention should state so expressly, and this would
also facilitate its wider acceptance.

376. Mr. NGUYEN-VANG-THO (Republic of Viet-Nam) sup-
ported the Japanese proposal, with the clarifications suggested
by the Delegation of France.

377. Mr. PETERSSON (Australia) proposed that the reference
to penal sanctions be deleted from Article I and inserted in
Article I1, in order to avoid any possible confusion with ““specific
rights”.

378. Mir. Ipowu (Nigeria) first of all thanked the delegates for
their consideration in naming him to the office of Vice-Chair-
man of the Main Commission. With respect to the proposal of
the Delegation of Japan, he declared that it would be most
regrettable if the question of penal sanctions were to provide an
obstacle to the wider acceptance of the Convention. Thus, if it
were decided to refer to penal sanctions in the Convention, the
Delegate of Nigeria proposed that these sanctions be set out as
an alternative rather than being associated with specific rights.

379. Mr. LAURELLI (Argentina) observed that, in principle,
the proposal of the Delegation of Japan was not in conflict with
the point of view expressed by the Delegate of the Federal
Republic of Germany. Their viewpoint overlapped the pro-
posals presented by the Delegations of the United States of
America (document PHON.2/8) and Australia (document
PHON.2/9), which referred essentially to Article II of the draft
Convention. The Delegate of Argentina felt that the proposals
of these two Delegations would contribute to the simplicity of
the Convention, and that it should be possible to obtain general
agreement on these proposals.

380. Mr. HEpavaTr (Iran) observed that certain countries no
longer spoke of “penal sanctions” but rather of “‘security
measures” or “measures for the protection of society”. Thus, it
was for the parliamentary authorities in each country to take a
decision on this subject.

The meeting was suspended at 11.15 a.m., and resumed
at 11.30 am.

381.1 The CHAIRMAN, after reopening the session, noted that
the delegates who had spoken previously agreed in principle
that a country could, if it wished, choose penal sanctions as the
method of protection. On the question of whether or not penal
sanctions should be included in the expression ““specific rights”,
the delegates indicated some hesitation.

381.2 The Chairman invited the Delegation of Japan to
respond to the questions that had been put to it.

382.1 Mr. Kato (Japan), in response to the Delegate of the
Federal Republic of Germany and the Director General of
WIPQ, explained that it was not the intention of the Delegation
of Japan to establish a new and independent concept: protection
by means of penal sanctions. In Japan these sanctions took a
form similar to that of neighbouring rights.

382.2 Under Japanese law, phonogram producers who were
Japanese nationals enjoyed in Japan the exclusive right to
duplicate their phonograms for a period of twenty years from
their first fixation. The exceptions to this right were the same as
those provided under the copyright law. The exclusive right of
phonogram producers was reinforced by means of penal sanc-
tions and through the right to receive remuneration for
secondary uses.

382.3 When it came to accepting the new Convention for the
protection of producers of phonograms, Japan would prefer to
preserve its system of protection for producers who were its own
nationals, which system is analogous to that of neighbouring
rights, and to provide penal sanctions exclusively as a temporary
measure of protection for foreign producers. Therefore, since
the Delegation of Japan had not intended a separate concept of
penal sanctions, distinct from that of specific rights, it could see
no need to modify the provisions of Article IV of the draft
Convention (document PHON.2/4).

383. Mr. LARREA RICHERAND (Mexico), after expressing his
thanks for the honour of having been appointed to the post of
Vice-Chairman of the Main Commission, announced his
support for the Japanese proposal, adding that it could help to
solve an eventual conflict of laws.

384.1 Mr. KEREVER (France) declared that, on the basis of his
understanding of the last intervention of the Delegate of Japan,
the system envisaged would mean that Japan would not apply
the rule of assimilation or national treatment. It meant that
Japanese and foreign producers of phonograms would find
themselves in different situations. The Japanese producers
would be protected by a specific right in the ordinary sense of
that term—that is, a right neighbouring on copyright which, in
case of infringement, could result in a civil action for damages—
while foreign producers would be protected only by the possibi-
lity of pressing criminal action against the counterfeiters of their
phonograms. If his interpretation of the legal situation in Japan
was correct, protection by penal means was not a sort of sub-
class of a specific right, but a distinct field of protection. Conse-
quently, independent of the problem of retaining the wording of
Article 1 as proposed in the draft Convention (document
PHON.2/4), and also apart from the question of adopting the
method of drafting proposed by the Delegations of the United
States of America (document PHON.2/8) and of Australia
(document PHON.2/9), the Delegation of France proposed that
protection by penal means be simply added, as a fourth
possibility, to the three existing possibilities.

384.2 The Delegation of France indicated that protection by
penal methods could not be considered as being included in
national laws relating to unfair competition. Under French law,
unfair competition was not a system for the suppression of illegal
activities carrying within itself a body of penal sanctions. Rather,
it was a system that permitted civil actions to be taken against
those who contravened the rules of honest practice in the indus-
trial field.
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384.3 The Delegation of France announced that it had tabled
an amendment (document PHON.2/19) to Article I of the draft
Convention, aimed at replacing the words “preventing unfair
competition” by the phrase “relating to unfair competition™.
The word “preventing”” might lead to the belief that the matter
came within the criminal field, which was not the case. Thus, it
would be necessary to speak of laws relating to unfair competi-
tion rather than laws preventing unfair competition.

385. Mr. BopeENHAUSEN (Director General of WIPO) sum-
marized the discussion and concluded that two possible systems
for the protection of producers of phonograms could be dis-
tinguished. The first was that of specific rights: penal sanctions
combined with civil remedies. The second was not based on
specific rights and provided only for penal sanctions. In the first
situation it would not be necessary to add anything, to the text of
the draft, since the question of penal sanctions would be left to
national law. However, in the second case, it would be necessary
to add another clause to the text of the Convention, providing
three possible options for choice by the States, as proposed by
the Delegations of Australia and the United States of America.
Thus, if the Delegation of Japan wished to provide for penal
sanctions as a separate category, applicable exclusively to
foreign phonogram producers, it would be appropriate to refer
to this system of protection in the text of the Convention.

386. The CHAIRMAN said he believed that most of the
delegates were in favour of giving countries the option of
meeting their obligations under the new Convention by means
of penal sanctions, and were opposed to including penal
sanctions within the concept of “specific rights”. He also
thought that a majority probably favoured a formulation along
the lines of the proposal of the Delegation of the United States
of America or that of Australia, both of which proposals were
yet to be examined.

387. Mr. ULMER (Germany, Federal Republic of) expressed
himself as satisfied by the clarification of the Delegation of
Japan with respect to the duration of protection (twenty years)
and the exceptions (the same as those provided with respect to
copyright and neighbouring rights). He also felt it would be
preferable to state expressly that there were alternative possi-
bilities of offering protection, by means of copyright, neigh-
bouring rights, laws against unfair competition, and penal
sanctions, and that Article IV (1) of the draft should specify:
“‘Any Contracting State which affords protection by means of a
specific right or by penal sanctions...”.

388. Mr. ApacHI (Japan) declared that the Delegation of
Japan did not insist that its proposal (document PHON.2/12) be
maintained. It accepted in principle the proposal of the
Delegation of the United States of America (document
PHON.2/8), with the reference to penal sanctions and the neces-
sary modification in Article IV of the draft.

389. The CHAIRMAN stated that, in line with the views of the
Main Commission, it would also be appropriate to refer to penal
sanctions in the article dealing with the duration of protection,
and also in the article providing for exceptions. He proposed to
adjourn the debate early in order to give the Secretariat time to
translate and reproduce the numerous proposalsfor amendment
of the articles under discussion.

390. Mr. CuaupHURI (India) said that the delegates from
developing countries would appreciate an opportunity to meet
and consider certain of the questions discussed.

391. The CHAIRMAN proposed to the delegates that after the
proposal of the Delegation of Australia (document PHON.2/9)
had been examined, he would adjourn the session, and reopen
the discussion that afternoon at 3 p.m. He suggested that the
delegates from developing countries hold their meeting
between 2 p.m. and 3 p.m.

392. It was so decided.

393. Mr. EKEDI SaMnIK (Cameroon) explained that the dele-
gates from developing countries were in need of some clarifica-

tions, and asked whether they could be authorized to invite a
member of the Secretariat, and possibly another delegate, to
their meeting.

394. The CHAIRMAN agreed to deal later with this problem on
an informal basis, and invited the delegates to examine the
proposal of the Delegation of Australia (document PHON.2/9)
to add a new paragraph to Article I.

395. Mr. LAURELLI (Argentina) declared his support for the
proposal of the Delegation of Australia to include a new para-
graph (2) in Article I, and to replace the present wording of
Article IT with that proposed by the Delegation of the United
States of America (document PHON.2/8).

396.1 Mr. PETERSSON (Australia) said that, although there had
not been enough time to prepare a full and adequate commen-
tary, he would now attempt to explain the difficulties prompting
the Australian proposal that a new paragraph (2) be added to
Article I (document PHON.2/9).

396.2  According to Article VI of the draft Convention (docu-
ment PHON.2/4), the “producer” was “the person who, or legal
entity that, first fixes the sounds embodied in the phonogram”.
The question of whether the term “producer’” should also be
defined to include persons other than the original producer was
examined by the Committee of Expertsin the following context:
who was to be the beneficiary of protection? The Committee
had decided that there wasnoneed to expand the meaning of the
word “producer’” by mentioning licences or assignees in
Article VI, and the Delegation of Australia agreed with this
conclusion in the context of who was to be the beneficiary of
protection.

However, in the context of whose consent is required for
duplication, the Delegation of Australia had some doubt as to
the licensee’s situation with regard to the original producer of
the recording in cases that could be illustrated by the following
example. An original producer *“P" in country “A™ has granted
a duplication licence to a certain “X" in country “B”. The
licensee “X’* wishes for certain reasons to make the duplicates
of the phonogram of the producer “P” in a third country
“C”—either himself or through the aid of a third person
“Z”—and to export them from country “C” to his own country
“B". The problem raised was whether the licensee “X™ had to
ask the consent of the original producer “P”’ under these circum-
stances, or whether he could act without the consent of the pro-
ducer. The Delegate of Australia felt that the Convention
should remove any doubt on the point, or should allow countries
to specify by means of their national law that only the consent of
licensee “X’" in country “B”, and not that of the original pro-
ducer “P”" in country “A” who had granted the licence, was
required. This was the purpose for the proposal in document
PHON.2/9 to add a second paragraph to Article 1.

397. The CHAIRMAN observed that the proposal of the Dele-
gation of Australia had nothing to do with the question of what
phonograms would be protected by the Convention. Instead, it
was intended to answer the question of who was required to give
consent in a particular country: the original owner of the rights,
or his assignees or successors in title.

398. Mr. StrascHNOV (Kenya) recalled that an analogous
proposal had been discussed during the meeting of the Commit-
tee of Governmental Experts on the Protection of Phonograms,
held at Paris in March 1971. Paragraph 45 of the Report of that
meeting stated: *“The Committee considered that it should not
retain in the text of this Article the reference to the successorsin
title of the producer, for, as had been observed by the Delega-
tions of Austria, of France, of Italy and of Kenya, this reference
was unnecessary, the successor in title being, as a matter of law,
merely substituted for the original owner of the rights”. The
Delegate of Kenya remained of the opinion that the introduc-
tion of a clause of this kind in the text of the Convention did not
appear necessary. In his view it was merely an ordinary question
of law to decide whether a particular person was a successor in
title and therefore entitled to exercise the same rights as the
original maker of the phonogram. He reiterated the view
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expressed earlier by many delegations that the Convention
should be kept as simple as possible. He felt that introduction of
the paragraph proposed by the Delegation of Australia would
complicate the Convention and prove prejudicial to its broad
acceptance. Since, in his opinion, everyone would agree with the
point of view expressed by the Delegation of Australia it would
be sufficient to mention the point in the Report of the Confer-
ence.

399. Mr. KereVER (France) declared that his Delegation was
not in favour of the proposal of the Delegation of Australia for
the following reasons. The present text of the draft Convention
provided the nationality of the producer as the criterion for
determining whether a phonogram was protectable or not. If it
were accepted that the nationality of the successor in title could
also constitute a criterion of protection, the Delegate of France
felt that a certain confusion would result. One could imagine a
situation in which a producer who was a national of a State not
party to the Convention could transfer his rights by contract to a
person who was a national of a member State and, through the
device of the contract, insure that his phonogram would be
protected. Assignees or successors in title could certainly bring
an action—that is, they could seek protection on the same
footing as the producer himself—but there was no need to state
this explicitly in the text of the Convention. The Delegate of
France said that two problems existed: (1) who was to be
capable of claiming protection (the producer or his assignee or
successor in title), and (2) what was to be the criterion for
protection. The Delegation of France declared itself in favour of
asimple and extremely precise criterion, and considered that the
nationality of the producer alone, and not that of his successors
in title, should determine whether the phonogram was pro-
tectable or not.

400. Mr. HEpAYATI (Iran) called the attention of the dele-
gates to the fact that Article I, as it appeared in the draft
Convention (document PHON.2/4) and in the Australian
proposal (document PHON.2/9), spoke of protecting “‘pro-
ducers of phonograms... against the making of duplicates
manufactured without the consent of the producer and against
the importation and distribution...”, but that reference to the
case of export of said duplicates apparently had been forgotten.
He felt that the addition of such a reference might also satisfy the
Delegate of Australia.

401. Mr. ULMER (Germany, Federal Republic of) felt that,
with respect to the Australian proposal, it was not a matter of
determining the point of attachment, but rather of determining
whose consent was necessary in order for duplication of the
phonograms to be authorized. It was not necessary to deal with
that question in the text of the Convention; it should be
sufficient to satisfy the concerns of the Delegation of Australia
by mentioning the point in the Report of the Conference. In his
opinion, it was clear that it was solely the nationality of the
producer that constituted the point of attachment, and not the
nationality of successors in title or licensees, although the latter
had the right to give consent for the duplication of the phono-
grams.

402. Mr. Hapr (United States of America) endorsed the
opinion expressed by the Delegates of Kenya, France, and the
Federal Republic of Germany, that it would be sufficient to
mention this problem in the Report of the Conference. He
agreed with the Delegate of France that the proposal of the
Delegation of Australia might raise some question about the
point of attachment of the Convention, and could create
unnecessary complications. Taking the exampie cited by the
Delegate of Australia, of a producer in country “A” with a
licensee in country “B” who has duplicates manufactured in
country “C”, suppose that “A” was not a party to the new
Convention but that *“B” and “C” were, would country “C” be
required to grant protection because the licensee was in “B”, a
Contracting State? The Delegate of the United States of
America was in agreement with those delegations that desired
strict adherence to the principle of legal reciprocity based on the
criterion of the nationality of the producer.

403. Mr. LARREA RICHERAND (Mexico), referring to the
observation of the Delegate of Iran concerning the concept of
“‘export”, recalled that, under Article 3 (d) of the Rome
Convention of 1961, ““publication” was defined as “the offering
of copies of a phonogram to the public in reasonable quantity”.
Assuming that they did not make copies of phonograms
available to the public in reasonable quantities, the record
pirates would thus be free from the danger of having an action
brought against them. Instead of limiting the prohibited acts to
duplication, importation, and public distribution, or of adding
“export” to the list in Article I, the Delegate of Mexico felt that
it would be appropriate to protect phonogram producers in a
way that would make impossible any action of a commercial
nature in connection with phonograms reproduced without their
authorization.

404. The CHAIRMAN felt that the question of export was dif-
ferent from the issue raised by the Delegation of Australia.

405. Mr. CoHeEN JeHOrRAaM (Netherlands) endorsed the
opinions expressed by the Delegates of the Federal Republic of
Germany and of the United States of America that the question
should be dealt with in the Report of the Conference.

406. The CHAIRMAN asked the Delegate of Australia if he
could agree that his proposal would only be mentioned in the
Report of the Conference.

407.1 Mr. PETERSSON (Australia), before responding to the
Chairman’s question, wished to raise another point. A number
of delegations had used the expression “successor in title”, but
the problem raised by Australia was fundamentally different. Its
question dealt with the case where two distinct rights existed at
the same time: the right of the original producer of the phono-
gram and that of the licensee.

407.2 The Delegation of Australia was, nevertheless, in agree-
ment with the decision of the Main Commission that, in order
not to complicate the Convention, a new paragraph (2) should
not be added to Article I. It would be entirely satisfied if the
problem raised in document PHON.2/9 could be mentioned in
the Report.

408. Mr. KerReVER (France) declared that the Delegation of
France wished that there be no ambiguity with respect to what
the Report would say concerning the proposal of the Delegation
of Australia. To him it seemed that this proposal, as worded in
document PHON.2/9, could be read as broadening the criterion
of protection to include the nationality of assignees or successors
in title. In the last analysis, however, the discussion demon-
strated that no one was seeking to modify the criterion of attach-
ment, but that it was simply a matter of calling attention to the
existence of assignees or successors in title in these cases. Thus,
under these conditions, it would be sufficient to state in the
Report that the assignees or successors in title could claim pro-
tection on the same footing as the producer, to the extent that
the producer himself would have had a right to the protection
claimed. This statement of principle would in no way affect the
criterion of attachment, which was based solely on the nation-
ality of the original producer.

409. Mr. ULMER (Germany, Federal Republic of) suggested
that there might be a misunderstanding as the result of an
imperfect French translation of the proposal of the Delegation
of Australia of new paragraph (2) of Article 1 (document
PHON.2/9). The phrase in the original English text read simply:
*“... from treating as the producer, for the purpose of deter-
mining...”. However, in the French translation, the phrase read:
comme producteur dans sa législation nationale et dans le but de
déterminer... (“‘as the producer in its national law and for the
purpose of determining...”). It was not the intention of the
Delegation of Australia to raise any questions concerning the
point of attachment, on which the Delegate of the Federal
Republic of Germany felt there was unanimous agreement. The
Report would not deal with that question, but would confine
itself to the question of whose consent was involved in deter-
mining whether or not the reproduction of a phonogram had
been authorized.
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410. Mr. KEREVER (France) declared that the Delegation of
France was satisfied by the explanation made by the Delegation
of the Federal Republic of Germany.

411.1 Mr. BopeNHAUSEN (Director General of WIPO) pro-
posed that the section of the draft Report dealing with this
question be distributed so that the delegates could form an
opinion on it. He hoped that the General Rapporteur of the
Conference would accept his suggestion.

411.2 Mr. Bodenhausen mentioned that the meeting of
delegates from developing countries would be held that
afternoon at 2 p.m. He announced that, in accordance with the
wish expressed by the Delegate of Cameroon, he and represen-
tatives of the Director-General of Unesco would attend the
meeting and would be prepared to offer information on any
questions that might arise.

The meeting rose at 12.45 p.m.

SECOND SESSION
Tuesday, October 19, 1971, 3 p.m.

EXAMINATION OF THE DRAFT CONVENTION (docu-
ment PHON.2/4)

Articles I and 11 {(continued)

412.1 The CHAIRMAN, after opening the session, said that in
his opinion the proposal of the Delegation of Japan (document
PHON.2/12) and one of the points raised by the proposal of the
Delegation of Australia (document PHON.2/9) had been dealt
with by the Main Commission. Although the other point raised
by the proposal of the Delegation of Australia, which was also
presented by the proposal of the Delegation of the United States
of America (document PHON.2/8), were mainly matters for
drafting, the Main Commission would take them up later.

412.2 The Chairman invited the delegates next to examine
the proposal of the Delegation of Italy (document PHON.2/11),
which in his opinion involved two separate points of consid-
erable substance: (1) to substitute the phrase “manufactured
unlawfully” for the phrase “manufactured without the consent
of the producer™; and (2) to add as a second criterion of protec-
tion, the criterion of the State of fixation.

412.3 He invited the Delegate of Italy to present his Delega-
tion’s proposal on the first point.

413. Mr. ArcHiI (Italy) explained that the part of the proposal
of the Delegation of Italy dealing with the first point was based
on the assumption that, under the Convention, it would be
possible for national law to establish compulsory licensing
systems under which phonograms could be lawfully duplicated
upon payment of remuneration, without the producer’s consent.
If the Conference or the Main Commission felt that the
possibility of compulsory licensing systems should be ruled out,
the wording proposed in document PHON.2/11 would serve no
purpose, and the Delegation of Italy would not insist on main-
taining its proposal in that case.

414.1 Mr. StrascHNOV (Kenya) referred to the observations
of the Italian Government appearing in paragraph (1) of docu-
ment PHON.2/6, stating that “‘it seems necessary to replace the
words “without the consent of the producer” by the word
“unlawfully”, in view of the fact that the national legislations in
several countries (and even the Berne Convention) provide for
the possibility of a statutory licence for reproduction of phono-
grams”. The Delegation of Kenya pointed out that the Berne
Convention did not deal with the protection of phonograms, and
thus did not provide any possibility of a licence for reproducing
phonograms. The only sttuation covered by the Berne

Convention was that of works that were to be reproduced in the
form of phonograms (Article 13). The Delegate of Kenya did
not believe that the law in effect in any country provided a
system of compulsory licences covering the reproduction of
phonograms, and he therefore was gratified that the Delegate of
Italy did not insist on maintaining the proposal of his Delegation
(document PHON.2/11).

414.2 The Delegate of Kenya could see no contradiction
between the last phrase of Article IV (1) of the draft
Convention, which provided for the grant of a compulsory
licence in two specific cases, and keeping the words “without the
consent of the producer” in Article 1 of the draft. The situation
under the Berne Convention was the same; it provided that the
author should have an exclusive right to authorize the
reproduction or broadcasting of his works but also provided the
possibility of obtaining a compulsory licence. Thus, this pattern
could be followed in the new Convention, and the words
“without the consent of the producer” could be used in Article 1
without jeopardizing the possibility of mentioning compulsory
licences in Article IV.

415. The CHAIRMAN declared that the amendment of para-
graph (1) of Article 1, as proposed in document PHON.2/11,
had not been accepted by the Main Commission, and invited the
Delegation of Italy to present its proposal concerning para-
graphs (2) and (3) of that Article.

416. Mr. DE SancTis (Italy) recalled that, during the meeting
of the Committee of Governmental Experts held at Paris in
March, 1971, as noted in the final Report, some delegations
proposed that certain provisions of the Convention for the
Protection of Producers of Phonograms concerning the criteria
covering the points of attachment should be made to conform
with the Rome Convention. At that time the Italian Govern-
ment shared the opinion of certain international non-govern-
mental organizations, according to which there should be no
question of accepting the criterion of first publication, for the
simple reason that it was a complicated method which could,
through the device of simultaneous publication, permit unfair
advantage to be taken of the protection offered by the Conven-
tion. On the other hand, the Italian Government felt that per-
haps it would be appropriate to permit States members of the
Convention to adopt a second criterion: that of fixation. This
idea was influenced by Italian legislation providing that a
product fixed and manufactured in Italy was constdered as a
national product. The criterion of fixation, which was quite clear
and simple, could be made subject to a second criterion: para-
graph (3) of Article 1, as proposed by the Delegation of Italy,
provided in effect that member States could declare that they
would not apply the criterion of fixation or that they would apply
it at their discretion. The Italian Government therefore
favoured the adoption of two clear, simple, uncomplicated
criteria: nationality and fixation.

417. Mr. Davis (United Kingdom) explained that in the
United Kingdom protection of phonograms was based on the
criteria of the nationality of the producer and of the place of the
first publication. His Delegation was opposed to the introduc-
tion of the additional criterion of fixation, on the ground that it
would complicate the structure of the Convention. Noting the
opposition expressed to the criterion of publication, the
Delegate of the United Kingdom suggested that the sole
criterion of nationality be retained.

418. Mr. StrascHNov (Kenya) fully supported the opinion
expressed by the Delegate of the United Kingdom. One of the
reasons there had been very few ratifications of the Rome
Convention was the complicated system of options available
with respect to the points of attachment.

419. Mr. LapD (United States of America) was also opposed
to introducing the criterion of fixation in the Convention
because it would require the amendment of the copyright statute
now in force in the United States, and the addition of that
criterion to the statute before the new Convention could be
ratified by that country. Since the amended copyright law which
was shortly to come into effect in the United States of America
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did not provide for this criterion, it would not be possible to
provide for it even on an optional basis.

420. Mr. Simons (Canada) supported the points of view
expressed by the Delegations of the United Kingdom, Kenya
and the United States of America.

421. Mr. Kerever (France) for the sake of simplicity,
favoured a single criterion of attachment: the nationality of
the producer.

422. The same viewpoint was expressed by Mr. DE SaN (Bel-
gium), Mr. UTRAY (Spain), Mr. VERHOEVE (Netherlands),
Mr. Ipowu (Nigeria).

423. Mr. DaNELIUs (Sweden) also supported this point of
view, on condition that certain countries, like his own, be per-
mitted to continue to apply a different criterion.

424. The CHAIRMAN noted that paragraph (4) of Article 5 had
been inserted specifically for this purpose, and could be
considered later.

425. Mr. PerEIRA (Brazil) stated that his Delegation would
not have found it improper to include in the Convention the two

criteria of fixation and publication. Indeed, in Brazil, the,

protection of phonograms was based on the three criteria of
fixation, publication and nationality. However, in order to
facilitate the acceptance of the Convention by the States, if the
majority of the delegations participating in the Conference
favoured the sole criterion of nationality, his Delegation was
prepared to accept it.

426. Mr. ULMER (Germany, Federal Republic of) also
expressed the preference for the sole criterion of nationality.

427.1 The CHAIRMAN stated that, since the majority had
declared itself opposed to adding the criterion of fixation, the
proposal for amendment for Article 1 presented by the Delega-
tion of Italy (document PHON.2/11), was not accepted.

427.2 The Chairman noted that certain other documents
containing proposals for amendment of Article 1 had not yet
been distributed. He suggested deferring continuation of the
debate on Atrticle 1 of the draft Convention until they had been
received, and invited the Main Commission to proceed with
consideration of the proposals of the Delegations of the United
States of America (document PHON.2/8) and of Australia
(document PHON.2/9) concerning Article II. To his mind, the
question dealt with in these documents was purely a matter of
drafting. The Chairman first of all invited the Delegation of the
United States of America to present its proposal as contained in
document PHON.2/8.

428.1 Mr. Cary (United States of America) noted that two
proposals were presented in connection with Article IT in docu-
ment PHON.2/8. The question concerning paragraph (1) was a
drafting matter; with respect to paragraph (2), the problem
involved the words “or first published’” at the end of that para-
graph. It might be well to examine each paragraph separately,
and first to deal with the problems raised by paragraph (1)
which, in his opinion, was related to the proposal with respect to
paragraph (1) made by Australia (document PHON.2/9). His
Delegation felt that the specification of the different means of
protection more appropriately belonged in Article II than in
Article I of the draft Convention (document PHON.2/4), since
Article II began by saying: ‘“The means by which this Conven-
tion is implemented shall be a matter for the domestic law of
each Contracting State...”.

428.2 The Delegate of the United States of America also
noted that a difference existed between the Australian proposal
and that of his Delegation: the Australian text used the words
“may include” while the document of the United States of
Anmerica used the phrase “shall include”. On reflection he felt
that the Australian proposal might be better, but reiterated that
what was involved here was simply a problem of drafting.

429. The CHAIRMAN noted that the proposal of the United
States of America (document PHON.2/8) raised still another
problem. The expression “a neighbouring right” appeared in
paragraph (1) of Article IT of that document, while in Article I of
the draft Convention (document PHON.2/4) the reference was
simply to “specific right”. The Chairman explained that what
was concerned here were mainly drafting points.

430. Mr. PeTERSSON (Australia) agreed that what was
involved was essentially a matter of drafting. His Delegation had
been concerned with the possibility that Articles I and II would
be interpreted to exclude penal sanctions. As had already been
mentioned, the proposal of Australia was not an exact duplicate
of the proposal of the United States of America, and while
favouring his own wording the Delegate of Australia suggested
that both proposals be submitted to the Drafting Committee for
decision.

431. The CHAIRMAN asked the Main Commission to decide
whether it would be preferable to mention the means of protec-
tion in Article II rather than in Article 1.

432. Mr. ULMER (Germany, Federal Republic of) preferred to
enumerate the three means of protection in Article II, while
reserving Article I for a statement of the obligation of Contract-
ing States to protect the producers of phonograms. He stated
that protection by legislation against unfair competition posed
particularly difficult problems because in the comparative law
on this subject very different solutions had been reached. For
instance, the recent jurisprudence of the Netherlands took the
view that unauthorized duplication of discs was not an act of
unfair competition, while in France such duplication was
considered an act of unfair competition. It would perhaps be
necessary to say in the Report of the Conference that, while it
was possible to accord protection by legislation against unfair
competition, it would not be sufficient for a State to adhere to
the Convention merely by virtue of having such legislation.
What would be necessary was that the protection actually be
applicable to the cases provided by the Convention. It was for
this reason that the Delegate of the Federal Republic of
Germany believed that it would be wise to stipulate this obliga-
tion at the outset in Article I

433, The CHAIRMAN asked whether the delegates were in
agreement that the legal means of protection be enumerated in
Article II, and that the obligation be mentioned in Article . If
s0, he proposed to submit the wording to the Drafting Com-
mittee unless other delegates wished to make any observations.

434. Mr. Ipowu (Nigeria) declared that the proposal of the
United States of America (document PHON.2/8) seemed
lacking in clarity. Article II (1) read as follows: ‘“The means by
which this Convention is implemented shall be a matter for the
domestic law of each Contracting State and shall include:...”.
This seemed to preclude any possibility of choice, in view of the
fact that protection by means of penal sanctions was referred to
specifically. The Delegate of Nigeria stated that he would
appreciate some clarification.

435. The CHAIRMAN reminded the Delegate of Nigeria that
the Delegation of the United States of America had already said
that it might be preferable to substitute the words “‘may include’
for the phrase “‘shallinclude”. He felt that it wasthe clear under-
standing of all the delegates that the countries would have the
privilege of choosing among the legal means of protection in
order to meet ther obligations under the Convention.

436.1 Mr. KEREVER (France) declared that the Delegation of
France shared to some extent the same concern as that
expressed by the Delegation of Nigeria. Article II of document
PHON.2/8 might be interpreted in such a way that the States
would be required somehow to cumulate the forms of protec-
tion; that is, protection would have to be assured at the same
time by the grant of a copyright, of a neighbouring right, by
legislation against unfair competition, and by penal sanctions.
However, the Delegation of the United States of America had
stated that this was not its intention, and it had even recognized
that the Australian draft would be more appropriate to the
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extent that the phrase “‘may include” would replace “‘shall
include”.

The only criticism that the Delegation of France could make
to the latter draft was the following: The use of the words ““may
include” seemed to indicate that the statement of the principles
of protection made in Article IT of document PHON.2/8 would
not necessarily be limitative, and that national legislation would
be left free to conceive some other system of protection different
from the grant of specific rights, unfair competition or penal
sanctions. Instead, to achieve the purpose being sought, it would
be advisable to use the following wording: ““... the choice of the
legal means by which this Convention shall be implemented,
and which include...” (followed by the statement of the four
principles on which protection could be based).

The Delegate of France felt that it was a matter for each State
to choose among the four means indicated, it being understood
that its choice could include a combination of two or more of
them.

436.2 The Delegation of France recalled, in closing, that it
wished to delete, in Article 1 of the draft Convention (document
PHON.2/4), the word “preventing” from the phrase by means
of its law preventing unfair competition...”, in order to avoid any
penal connotation with respect to this form of protection.

437.1 The CHAIRMAN remarked that the Delegation of France
had raised an interesting point: whether the enumeration of
means of protection was exhaustive. In order to implement the
thought expressed by the Delegation of France, it would be
appropriate to state (the Chairman started from the draft text of
the United States of America, document PHON.2/8): “The
means by which this Convention is implemented shall be a
matter for the domestic law of each Contracting State and shall
include one or more of the following: ...” (followed by an
enumeration of the means in question).

437.2  Subject to modifications that might be suggested by the
Drafting Committee, the Chairman asked the delegates if they
were in basic agreement with this proposal.

438. Mr. DE SaN (Belgium) declared that he was in agreement
with the proposal presented by the Delegation of the United
States of Amertca, and also with the observations of the
Delegate of France. He asked whether the term droit voisin
(“‘neighbouring right”) used in the draft of Article II (docu-
ment PHON.2/8) should not be replaced by the term droit dérivé
du droit d’auteur (*‘right derived from copyright™).

439.1 The CHAIRMAN proposed to entrust the Drafting Com-
mittee with the task of deciding upon the wording of the
provisions in question, and to call its attention to the doubts of
the Delegation of Belgium with respect to the use of the words
“neighbouring right”.

439.2 He next invited the Main Commission to examine the
proposal of the Delegation of the United States of America
(document PHON.2/8) to add, at the end of its proposed
Atrticle II (2), the words “‘or first published”.

440. Mr. HapL (United States of America) explained the two
reasons why his Delegation had proposed the addition of these
words. Under the legislative system recently adopted in his
country, phonograms were protected for a period of twenty-
eight years from the date of their first publication with the
possibility of renewal of protection for another twenty-eight
years. The United States would thus have difficultiesin ratifying
the Convention if the text of Article IT as presented in the draft
(document PHON.2/4) were not modified. A second reason was
based on the fact that the principal purpose of the Convention
was to prohibit unauthorized duplication. A case in which
duplicates were made from an unpublished fixation would be
extremely rare in practice. This was why the term of protection
should, in the opinion of the Delegation of the United States of
America, run from the date of first publication. Recognizing,
however, that different systems of calculating the terms of
protection existed in various countries, each State would be
given the option to decide the basis of the term. That being the
case, the proposal of the Delegation of the United States of

America would be to leave to the States the possibility of
choosing between the two solutions: “‘first fixed” or *‘first
published’".

441. Mr. DaNELIUS (Sweden) noted that in his country the
term of protection in phonograms was calculated from the date
of first fixation, and that Sweden would thus have no difficulties
in ratifying the Convention, as it was drafted. In his opinion.
however, the Convention should not impose any obligation on
States to change their legislation with respect to the protection
of phonograms. It was for that reason that, in view of the basis
for computing the term of protection adopted in the new
American legislation, the Delegation of Sweden supported the
proposal of the Delegation of the United States of America.

442. Mr. Kerever (France) stated that the Delegation of
France was open to any solution concerning the starting point of
the term of protection, because the question of compatibility
with the new Convention would not arise under French domestic
law. In principle his Delegation supported the proposal of the
United States of America, because the criterion of publication
might be easier in practice to choose and apply. Nevertheless the
Delegation of France had a slight hesitation: under Article 14 of
the Rome Convention of 1961, the point from which the term
was calculated was the date of fixation. He expressed the desire
to know the opinion of the Director General of WIPO and
perhaps of other countries parties to the Rome Convention, as
to whether it might be inconvenient to have a system under
which there could be different criteria in the two Conventions
with respect to the start of the term of protection.

443, Mr. ULMER (Germany, Federal Republic of) declared
himself in accord with the proposal presented by the United
States of America. Although the Federal Republic of Germany
was party to the Rome Convention, his Delegation did not feel
that there was any problem with respect to having the term of
protection for producers of phonograms begin with first publica-
tion. However, there was a problem which needed to be
clarified: the term of protection under a system of protection
against unfair competition. Would an act continue to be
considered as an act of unfair competition after 10, 15 or
20 years? It would be difficult to introduce a fixed term of
protection under a system of protection against unfair competi-
tion. The Delegate of the Federal Republic of Germany asked if
it would at least be possible to mention in the Report of the
Conference that, in the general opinion of the delegates, an
unauthorized reproduction taking place during a certain period
after the date of first fixation or first publication would
constitute an act of unfair competition. The alternative solution
which also could be mentioned in the Report, would be to leave
such cases to the decision of a national tribunal, but one could
assure a better equilibrium among the different systems of
protection by expressing the views of the Conference concerning
the minimum term in such cases.

444. Mr. STrasCHNOV (Kenya) declared that, like that of Swe-
den, the legislation of Kenya provided a period of protection for
producers of phonograms calculated from the date of first
fixation. His Delegation had no strong opinion on the question
of adding the words “or from first publication™ to the end of
Article IT (2) (document PHON.2/8), especially if note were
taken of the observations made by the representative of the
International Federation of the Phonographic Industry (IFPT)
during the meeting of the Governmental Committee of Experts
at Paris in March 1971, to the effect that the year of first fixation
generally coincided in practice with the year of first publication.
However, the Delegate of Kenya felt that the proposal of the
United States of America (document PHON.2/8) should in any
case be submitted to the drafting Committee, because the
wording did not make clear that States had a choice between the
two terms. As long as the text was clear he had no objection to
establishing an option in this case, although he reiterated the
desirability of adopting a text lending itself to universal ratifica-
tion without offering too many optional solutions and without
requiring the modification of domestic laws.

445. The CHAIRMAN felt it was clearly the intention of the
proposal of the United States of America to allow countries to
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make a choice between the solutions, and that there would be no
objection if the drafting Committee considered it necessary to
clarify the point in the text of the Convention.

446. Mr. SpaI¢ (Yugoslavia) was unable to support the pro-
posal of the United States of America. The regulation of the
duration of protection should be reserved exclusively for
domestic law. In his opinion, the principle of jus conventionis
was not acceptable under this Convention. Thus, in Article II of
the draft Convention, the mention of the minimum term of
protection (20 years) should be deleted.

447. Mr. AscensAo (Portugal) declared that he would not be
very happy if the Conference approved the addition in
Acrticle II of the phrase “‘or first published™ as proposed by the
Delegation of the United States of America. His Delegation
considered that it would be in the public interest if, once fixed,
phonograms were published as soon as possible. The Delegation
of Portugal raised the question as to whether the arguments
advanced by the Delegation of the United States of America
could be considered decisive, and declared itself against the
proposal.

448. Mr. ULMER (Germany, Federal Republic of) declared
that after reflection he did not regard this as an important
question, since the term provided by Article II of the draft
Convention was only a minimum term of protection, and a
phonogram could not be published before it was fixed. Thus, he
was not opposed to the proposal of the Delegation of the United
States of America.

449. The CHAIRMAN declared that the majority of delegates
had expressed themselves in favour of leaving entirely to
domestic law the possibility of deciding the means of calculating
the 20-year minimum term of protection: either from the date of
first fixation or from the date of first publication.

450. Mr. STRAsCHNOV (Kenya) asked whether, assuming that
the proposal for providing the possibility of choosing between
the solutions were accepted, phonograms would also be
protected during the period between first fixation and first
publication in countries calculating the term of protection from
the date of first publication.

451. The CrAIRMAN noted that unpublished fixations were
not easily pirated, and asked the Delegation of the United States
of America to respond to the interesting question of the
Delegate of Kenya.

452. Mr. Hapr (United States of America) agreed that, in
practice, piracy was more closely connected with publication
than fixation. Responding to the Delegate of Kenya, he
indicated that, atleast in his own country, the protection of un-
published works was in practice assured under common law
principles. He felt that the addition of the words “or first
published”, which was important for the purpose of permitting
the ratification of the Convention by the United States of
America. should not be expected to create any difficulty for
other countries.

453. Mr. HEDAYATI (Iran) declared himself in favour of the
principle of the proposal made by the Delegation of the United
States of America (document PHON.2/8). However, referring
to the proposed clause of Article IT concerning the calculation of
the term of protection from the end of the year during which the
sounds incorporated in the program were fixed, he asked
whether protection should begin in the same way where a given
work had been fixed or published during the early part of the
year.

454. Mr. BopENHAUSEN (Director General of WIPQ) felt that
there was a misunderstanding. The clause in question did not
specify the date on which protection began, but only the date
when it ended. Thus, it would not mean that phonograms would
be unprotected during the period intervening between their
fixation and their publication.

455.1 The CHAIRMAN declared that the majority of delegates
were in favour of the proposal of the United States of America.

The proposal, of the Delegation of Yugoslavia that no minimum
term be provided, was not supported by other delegations, and
was thus not accepted.

455.2 The Chairman then asked the Main Commission to
express its views on the suggestion of the Delegate of the Federal
Republic of Germany, concerning the term of protection in
cases where laws against unfair competition were applied.
Would it be sufficient to mention in the Report of the Confer-
ence that States providing protection for producers of phono-
grams under their laws concerning unfair competition must
assure that protection be given for a period of 20 years?

456. Mrs. ViTawLl (Italy) supported, on behalf of her Delega-
tion, the proposal of the Delegation of the Federal Republic of
Germany. She noted that the Italian Government had already
raised these problems and had recognized an inconsistency
between protection by means of a specific right, which had a
minimum term of 20 years, and that obtained under laws
concerning unfair competition. A reference on the point in the
Report of the Conference would at least constitute a kind of
invitation to countries providing protection under unfair
competition law to guarantee a minimum protection of 20 years.

457. Mr. KereveR (France) stated that his Delegation was a
little puzzled with respect to the proposal of the Delegation of
the Federal Republic of Germany, which had been supported by
the Delegation of Italy. With respect to the domestic law of
France, protection on principles of unfair competition could not
be accommodated to any fixed term, because its juridical struc-
ture was entirely different. In such cases the judge must examine
the facts and determine whether or not they constitute an act of
unfair competition. It would be quite possible that, in a case
arising three years after publication, the act in question would be
held not to constitute unfair competition, but that a similar case
arising 30 years after the same publication could still be
considered as an act of unfair competition. It would all depend
upon the facts and circumstances under which the distribution of
reproductions of phonograms took place.

As the Delegate of the Federal Republic of Germany had
emphasized, the situation could be completely different in
certain other countries where the particular system of protection
under unfair competition law could very well be accommodated
to the existence of a specific term. However, the Delegation of
France felt that, in view of the variety of situations and the need
for ratification of the Convention by the largest number of
countries, no obligation should be imposed in the text of the
Convention, and that in any case it should always be left to the
domestic law to decide whether or not there should be a specific
term.

Likewise, the Delegation of France was unable to see the
usefulness of inserting in the Report a phrase to the effect that
protection on principles of unfair competition could really be
effective or could meet the requirements of the Convention only
if it was accompanied by a minimum term of protection. This
could be regarded as a suggestion that if national legislators were
to act in good faith, they should adopt a minimum term under
the Convention, or at least make a recommendation to the
officials participating in the implementation of this Convention.
The Delegate of France did not feel that this addition, even if
limited to the Report, would be likely to facilitate ratification of
the Convention by France.

458. Mr. Davis (United Kingdom) stated that the point of
view of his Delegation was the same as that of the Delegation of
the Federal Republic of Germany. He recognized the difficulties
pointed out by the Delegate of France. Nevertheless, his country
and, in his opinion, a number of other countries, feared that the
courts in a country granting protection by means of unfair
competition law might decide that a very short term of
protection would be sufficient, and this could create a gross
imbalance. He felt that a statement in the Report would reflect
the general opinion of the meeting, to the effect that an action
against unfair competition should not fail for the sole reason that
a phonogram had already been protected for an “‘adequate”
period, where that period was less than 20 years from the date of
fixation or of publication. In the opinion of the Delegate of the
United Kingdom, a term of 20 years should be considered as a
minimum term of protection.
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459. Mr. BoDENHAUSEN (Director General of WIPO) felt
that there had been a misunderstanding, and that the Delegate
of France had interpreted the intervention of the Delegate of the
Federal Republic of Germany too strictly. In his opinion, the
Report should limit itself to a statement that in the opinion of the
meeting, in cases where protection is granted under provisions
against unfair competition, this protection in principle should
not terminate until the expiration of 20 years after the first fixa-
tion, In order to assure some balance between the different
forms of protection. It would be essential to find a formula that
was flexible and rather vague.

460. Mr. KEREVER (France) declared himself in agreement
with the Director General of WIPO.

461.1 The CHAIRMAN asked the Rapporteur General if he
would be good enough to undertake the task of drafting a section
of the Report dealing with the problem in question. This section
would be distributed for purposes of study, and would be sub-
mitted later for the approval of the Main Commission, before
being dealt with in the context of the whole Report.

461.2 The Chairman noted that new documents had arrived
on his desk, and hoped that all the delegates had received them.
He had not yet had a chance to determine whether they dealt
with Article I. The Chairman proposed to suspend the session
for fifteen minutes, which would be time enough to consult the
new documents.

The session was suspended at 4.25 p.m., and resumed at
4.40 p.m.

462. The CHAIRMAN announced that two of the documents
that had just been distributed dealt with Article I (document
PHON.2/19 and document PHON.2/20). Document PHON.2/
19 contained a French proposal which, in his opinion, was
mainly a matter of wording and should not create too much
difficulty. The Chairman invited the Delegation of France to
present its proposal.

463. Mr. KEREVER (France) explained that the questions dealt
with by his Delegation in document PHON.2/19 had already
been raised during the earlier discussions. The Delegation of
France proposed, in Article I, to replace the words “preventing
unfair competition” with the words “‘relating to unfair competi-
tion”. According to the Delegate of France, the word “pre-
venting’’ carried a penal connotation. However, the legislation
concerning unfair competition did not by itself have any penal
implications and did not involve any repressive aspect, even
though it could be linked with penal sanctions.

464. The CHAIRMAN pointed out that at the present point in
the debates the reference to unfair competition no longer would
appear in Article I, as it had in the draft Convention (docu-
ment PHON.2/4), but instead in Article II. The Chairman felt
that this was mainly a drafting point, but he invited any delegate
that felt differently to speak on the question.

465. Mr. EKepI SAMNIK (Cameroon) supported the position
of the Delegation of France, and asserted that he believed the
problem involved was more than a simple question of drafting.

466. The CHAIRMAN suggested that, in the English text, the
words ‘“‘the law preventing unfair competition™ be replaced by
the words ““the law relating to unfair competition™. He proposed
to refer the question to the Drafting Committee, taking into
account the doubts of the Delegate of Cameroon that this was
merely a drafting question.

467. It was so decided.

468. The CHAIRMAN opened the discussion on the proposal of
the Delegation of Nigeria (document PHON.2/20) and asked
the Delegate of Nigeria to present it.

469.1 Mr. Ipowu (Nigeria) explained the reasons underlying
the proposal of the Delegation of Nigeria: to delete from
Article I the words “or importation”, and to substitute for the

phrase ““any such distribution is to the public”, at the end of that
Article, the words “any such distribution to the public is for
commercial purpose”.

469.2 In his opinion, the word “importation” did not
representan essential elementin Article I, and could be omitted.
The Delegate of Nigeria pointed out that in developing
countries imported records make up about ninety-nine per cent
of the consumer market. This posed the very serious problem of
what the Government of a developing country would have to do
to prevent the importation into that country of unauthorized
records. .

If a government passed a law simply prohibiting the importa-
tion of all phonograms, or banning importation of phonograms
from a particular country, it would be relatively easy to
administer. But it was not so easy if the country was required to
prohibit importation of phonograms duplicated without the
consent of the producer.

The Delegate of Nigeria believed that the responsibility for
setting up machinery to prevent the importation and distribution
of unauthorized phonograms should be left exclusively to the
person whose rights were in danger of being infringed, the pro-
ducer. The Convention should not require governments, and
particularly the governments of developing countries, to assure
that controls were exercised over the importation of phono-
grams into their respective countries.

469.3 The purpose behind the proposal of the Delegate of
Nigeria to add the words “for commercial purpose’ at the end of
Article 1 was merely to strengthen Article IV of the draft
Convention, which aiready safeguarded the interests of devel-
oping countries. Of course the importation or distribution of
unauthorized phonograms would be done solely for commercial
purposes. However, if the right of distribution to the public was
further qualified by the addition of the words “for commercial
purpose”, the Delegate of Nigeria felt that this would take other
forms of distribution, such as government distribution for
purposes of rural education outside the reach of the Convention
entirely, and would thus serve to strengthen the scope of the
compulsory licence.

470.1 Mr. KEREVER (France) said that, with respect to the
problem of importation, the Delegate of Nigeria was basically
concerned about the practical difficulties of distinguishing
between lawful and unlawful phonograms at the point on the
borders of the country where they were imported, and to stop
the circulation of the latter. The Delegate of France felt that this
practical problem did not exist in reality. The purpose of the
Convention was not to require the various Contracting States to
enforce the prohibition against importation by means of their
customs administration, but merely to give producers whose
records had been copied illegally the possibility of obtaining
damages or of enjoining certain acts. If importation were not to
be listed among the acts against which producers of phonograms
would be protected, the effectiveness and scope of the
Convention would be greatly weakened. The Delegate of
France added that Article I stated a principle but that Article IV
permitted a number of exceptions to the rights of producers as
recognized in Article 1. These exceptions had not yet been
examined by the Main Commission. For all these reasons, the
Delegation of France was not in favour of the proposal to delete
the word “importation” from Article I.

470.2 As to the addition at the end of Article 1 of the words
“for commercial purpose”, the Delegation of France felt that
this question was related to the question of whether there should
be a definition of the concepts of distribution. There were
amendments to the draft Convention (document PHON.2/4) on
this point. The Delegation of France stressed that Article I wasa
simple article stating the principle of the Convention, and that in
any event it was no place for a definition of distribution; such a
definition should instead appear in an article bringing together
all the definitions. Under the circumstances, the Delegation of
France felt that it would be quite premature to discuss at that
time the addition of the words “for commercial purpose™ in
characterizing the concept of distribution.
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471.1 Mr. LARREA RICHERAND (Mexico) said that, without
minimizing the validity of the reasons put forward by the
Delegate of Nigeria, it was for other reasons that he would
delete from Article I not only the word “importation” but also
the series of terms that could possibly limit the protection of
producers of phonograms.

471.2 Commenting on the phrase ‘‘against the making of
duplicates manufactured without the consent of the producer™
in Article I (documents PHON.2/4 and PHON.2/20), the Dele-
gation of Mexico felt it would be difficult to prohibit the making
of duplicates manufactured without the consent of the producer.
This could almost be taken to imply some restraint on persons
who duplicate a phonogram for private use, although such cases
did not entail the need of asking for the producer’s consent.

471.3 The last phrase in Article I as it appeared in document
PHON.2/20 raised the question of the distribution of duplicates
to the public for commercial purposes. The Delegation of
Mexico shared the opinion of the Delegate of France that no
definition of the concept of distribution could be introduced in
Article I. The expression ofrecidos al piablico in the clause
reading en el caso de la distribucion, cuando los ejemplares sean
ofrecidos al publico (In the English text: “and that any such
distribution is to the public’”) was, in his opinion, ambiguous.

What was actually intended to be covered by the prohibition
was ‘‘any act of a commercial character” done with phonograms
duplicated without the consent of the producer. By the expres-
sion “any act of a commercial character”, the Delegation of
Mexico meant importation, export, sale, etc.

471.4 The Delegation of Mexico had delivered to the Secre-
tariat of the Conference a proposal for the amendment of
Article I of the draft (document PHON.2/4), and reserved the
right to return to the question when the document containing its
proposal had been distributed in accordance with the provisions
of the Rules of Procedure of the Conference.

472.1 Mr. HapL (United States of America) said that he had
followed with great interest the intervention of the Delegate of
Nigeria. However, he felt that the proposal of the Delegation of
Nigeria (document PHON.2/20) would deprive the draft
Convention of its original scope. In the opinion of the Delega-
tion of the United States of America, the Convention contained
three prohibitions: the making of duplicates manufactured
without the consent of the producer, the importation of those
unauthorized duplicates, and their distribution to the public.

Acceptance of the proposal of the Delegation of Nigeria
would constitute an obstacle to ratification by the United States
of America, because the prohibition of importation of unauthor-
ized duplicates was considered by his Delegation as one of the
most crucial points in the Convention.

472.2  The Delegate of the United States of America took the
view that the Main Commission would still have an opportunity,
when the proper time came, to decide whether the words “for
commercial purposes™ should be added to the text of the draft
Convention in a place other than Article I.

473.1 Mr. Davis (United Kingdom) shared the point of view
expressed by the Delegate of France as to the meaning of the
word “importation” and as to the consequences that would arise
from its deletion. Inclusion of this word would impose no obliga-
tion on governments to stop importation, but in a sense that did
mean that governments must protect the producer against
unauthorized phonograms that have been imported. Within the
record industry in the United Kingdom it was considered very
important to be able to inspect stocks of phonograms in ware-
houses before their distribution to shops, since once they were
distributed it was nearly impossible to exercise control over the
phonograms.

473.2 The Delegate of the United Kingdom agreed with the
Delegate of the United States of America concerning the
addition of the words “for commercial purposes™. This was not
the time to discuss it. The question could be considered in
connection with the discussions on definitions to be included in
the text of the Convention, or alternatively in connection with

the discussion of exceptions to protection. For present purposes
the Delegate of the United Kingdom declared that he was not in
favour of the proposal of the Delegation of Nigeria.

474.1 The CHAIRMAN, to avoid any danger of confusion,
explained that there were three acts with respect to which the
producer of phonograms could bring legal proceedings: first, the
making of unauthorized duplicates of phonograms for distribu-
tion to the public; second, importing for distribution to the
public; and third, actually distributing to the public.

474.2 The Chairman pointed out that the Delegations of
France and the United Kingdom had put forward an opinion
which certain delegations might consider arguable, to the effect
that the term “importation” would impose no obligation on
States members of the Convention to require their customs
officials to seize unauthorized phonograms at the frontier. Use
of the term simply meant that the phonogram producer would
have the right to bring an action to seize imported stocks of
pirated discs when he found them in a warchouse, if they were
for distribution to the public.

474.3 The Chairman asked the delegates whether they had
any further remarks on the subject.

475. Mr. SIMONs (Canada) wished to raise a point which,
although perhaps not directly concerned with the problem under
discussion, nevertheless had a certain relationship to it. The
Delegation of Canada believed that, in addition to the three acts
listed in Article I of the draft as being prohibited, there was a
fourth which was not forbidden under Article I: the distribution
or sale, not to the public, but to a distributor or retailer. For his
part, the Delegate of Canada would prefer to see this case
covered in Article I as presented in the draft Convention (docu-
ment PHON.2/4), and not in an article defining the concept of
“distribution to the public’. This was because, in his opinion,
distribution or sale of phonograms to a distributor or to a retailer
was not yet “distribution to the public”.

476. Mr. STRAsCHNOV (Kenya) declared that he was a bit per-
turbed by the proposal presented by the Delegate of Canada.
First of all, there had never been an opportunity to study this
problem, which had not been raised at Parisin 1971 or in any of
the preparatory documents. Furthermore, the Delegation of
Kenya could not understand why phonograms would be
distributed to retailers if those retailers had no obligation there-
after to distribute them to the public. It was difficult to imagine a
retailer receiving unauthorized phonograms merely to keep
them. The greatest objection of the Delegation of Kenya to the
suggestion of the Delegate of Canada was that it would require a
change in the copyright statute of Kenya. and presumably of the
statutes in effect in other English-speaking African countries.

The Delegate of Kenya had certain doubts as to whether the
Canadian proposal was well-founded and, in connection with
the problem then being considered by the Main Commission, he
wondered whether the dealings between the manufacturer and
the retailer really mattered. He assumed that the Delegation of
Canada was speaking of unauthorized copies of phonograms
and that its intention was not to stop the unauthorized sale of
authorized duplicates by manufacturers to retailers, which he
considered would be impossible. Thus, it must be a question of
unauthorized duplicates of phonograms and of the protection of
the producer against the making of such duplicates. If the
duplicates were made in a foreign country, protection was
assured by the prohibition on their importation and, of course.
on their distribution. The uninterrupted chain represented by
the three acts mentioned in Article I seemed to cover perfectly
all of the possibilities of damage to the rights of the producer of
phonograms. The introduction of an additional element as
proposed by the Delegation of Canada would jeopardize the
Convention and prejudice its ratification by the largest possible
number of countries.

477.1 The CHAIRMAN, reverting to the earlier subjects of
debate, first concentrated on the question of whether or not to
retain the term “importation”. The delegates that had spoken
on the point up to that time had been in favour of maintaining
the term, and the Chairman hoped that, after hearing the
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explanations of the Delegates of France and the United King-
dom, the Delegation of Nigeria might be reconciled to the use of
the term.

477.2  Withrespect to the meaning of the expression “for com-
mercial purposes”, which had been proposed as an addition to
the end of Article I, it was felt desirable to defer consideration of
the question until the debates on the definitions. There were
several proposals in the documents already distributed dealing
with the definition of “distribution to the public”. The Chairman
felt that it would be better to examine the question later, and he
asked if any of the delegates wished to express their views.

478.1 Mr. EMERY (Argentina) shared the opinion of the
Delegation of the United States of America concerning the
retention of the term “importation” in Article I of the draft.

478.2 He felt that the concerns expressed by the Delegations
of Canada and Mexico concerning the scope of the concept of
““distribution to the public” deserved to be taken into considera-
tion by the Conference.

479. The CHAIRMAN expressed regret that the proposal of
Canada had not been submitted in writing because this made it
very difficult to form an opinion. Nevertheless. he asked if any
delegates wished to comment on the proposal.

480. Mr. DE SAN (Belgium) stated that his Delegation was not
in favour of the proposals presented by the Delegations of
Nigeria and of Canada. Their adoption would carry with it the
risk of undermining the effectiveness of protection and would
introduce possible loopholes in the protection provided by the
Convention.

481. Mr. PETERsSON (Australia) pointed out that the Delega-
tion of Canada had presented its observations at this point in the
debates because it had hoped that the suggestion it had put
forward could be included in Article I rather than in the article
containing the definitions. However, if it were considered
inappropriate to discuss the problem then, perhaps the
proposal could be considered later for inclusion in another part
of the Convention.

482. Mr. SiMONs (Canada) declared that he would be satisfied
if the discussion on his proposal were deferred until the
examination of Article V1, thus leaving the possibility of solving
the problem by means of a definition.

483.1 The CHAIRMAN suggested that the Delegation of
Canada present a written proposal so as to facilitate the debates.

483.2 The Chairman then notified the Main Commission that
the Delegation of Mexico had deposited with the Secretariat a
proposal for amendment of Article I (document PHON.2/22).
Since the discussion on Article I was finished, the Chairman
proposed to the Main Commission that examination of the
proposal be deferred until after the document had been
distributed on the following day. The Chairman stated that,
under the circumstances, the Main Commission had arrived at
the end of its discussion on Articles I and II.

Article 11T

484.1 The CHAIRMAN asked the Main Commission to turn to
the examination of Article IIT of the draft Convention (docu-
ment PHON.2/4). This was the article limiting the formalities
that a country might impose as a condition of protection for
producers of phonograms. The Chairman mentioned that the
wording of Article I1I was identical in its terms with the Rome
Convention.

484.2 The Chairman indicated that the Delegation of the
United States of America had submitted a proposal for amend-
ment of Article III (document PHON.2/16). He invited the
Delegate of the United States of America to present the
proposal.

485. Mr. HapL (United States of America) considered the
amendment proposed by his Delegation as very simple. It

involved inserting the word “exclusive’ before the word “licen-
see’””. The United States of America was one of the countries
requiring formalities as a condition of protection. The new U.S.
law amending the Copyright Statute required the use of a notice
consisting of the symbol (B) (“‘P” in a circle), together with the
year of first publication of the sound recording and the name of
the copyright owner. From an examination of Article III, it
appeared to the Delegation of the United States of America that
the term “‘licensee™ standing alone appeared to be inconsistent
with the requirement that the notice contain the name of the
copyright owner. However, if this term was changed to read
“exclusive licensee™ it would be interpreted under the laws of
the United States as the equivalent of the copyright owner.
Under these circumstances, it would not be necessary for the
United States to modify its new statute again before it could
ratify the Convention. If the term ‘“licensee™ were left as it
appeared in Article III of the draft Convention, the United
States of America could not, without new legislation, ratify the
proposed Convention.

486. The CHAIRMAN remarked that Article III was mainly of
importance for countries requiring comphiance with formalities.

487. Mr. Spai¢ (Yugoslavia) felt that a requirement for
compliance with formalities as a condition for protection of
producers of phonograms must be excluded, because this matter
should not be regulated jus conventionis, but rather by domestic
law.

488. The CHAIRMAN pointed out, in case there were any mis-
understandings that Article III did not require any formalities
but simply limited the formalities that countries could demand.
It was understood that countries need not provide for any
formalities at all.

489. Mr. STrRAscHNOV (Kenya) pointed out, as his Govern-
ment had already said in its comments (document PHON.2/6)
on the draft Convention, that he was not in fact terribly
concerned about the provisions of Article III, because the
legislation of Kenya did not at present make the protection of
producers of phonograms against unauthorized duplication
subject to any formalities. However, supposing that Kenya
wished to introduce formalities, they should obviously give
useful information to determine the copyright status of a phono-
gram under the Convention. The information required for
protection under Kenyan law included the year of first fixation
and the nationality (or at least the name) of the phonogram
producer. Article III, which corresponded precisely to the
relevant article in the Rome Convention, did not provide for
either of these data. The date of first publication was of no
relevance to countries computing the term from first fixation,
and the identity of the person whose nationality was the basis for
protection would not be revealed if the name of the producer
could be replaced by that of his successor in title or exclusive
licensee. The Delegate of Kenya felt that Article III was totally
illogical since it failed to correspond with the other articles of the
draft Convention, and on this point he entirely shared the
opinion of the Government of Sweden in its comments on
Article IIT {(document PHON.2/6).

490. Mr. BECKER (South Africa) shared the viewpoint of the
Delegate of Kenya. He felt that Article IIT should include, just
after the reference to the year of first publication, some wording
to cover the situation where protection was based on first
fixation.

491. The CHAIRMAN felt that perhaps a word of explanation
would be useful. The draft Convention provided the same
formalities as those prescribed in the Rome Convention for
purely practical reasons: it would be impossible for phonogram
producers to give conflicting information in the notices
appearing on their phonogram in order to obtain protection in
different countries. However, the Chairman said that he could
not attempt to defend the logic of Article III of the draft.

492.1 Mr. ULMER (Germany, Federal Republic of) fully
understood the comments of the Delegate of Kenya. He
recognized that it perhaps would have been better to include
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additional provisions concerning formalities in the draft
Convention. However, it was manifestly necessary to provide
the same formalities as in the Rome Convention, since the
producers could not be asked to include two notices on their
discs, one to assure protection under the Rome Convention, and
the other to assure protection under the new Convention. This
was why it was preferable to retain the form of notice providedin
Article III as presented in document PHON.2/4.

492.2 The Delegate of the Federal Republic of Germany
agreed with the proposal of the Delegation of the United States
of America concerning the words “exclusive licensee™, and for
the remainder he proposed to leave the text asit was. He pointed
to the possibility that the term of protection could be computed
not only from first fixation but also from first publication, so that
it would also be logical to include the date of first publication in
the copyright notice.

493.1 Mr. STEWART (International Federation of the Phono-
graphic Industry (IFPI)), after taking the floor at the Chairman’s
invitation, pointed out that in fact formalities were required by
very few countries. In a country like the United States,
formalities were required for the purpose of directing the
attention of the public or the purchaser to information of
relevance to him. In the light of the statement of the Delegate of
the Federal Republic of Germany, publication was as relevant as
fixation and, in any event, the difference arose in only about
2 or 3 per cent of all cases. The illogicality was admitted, but was
not very important.

493.2 Mr. Stewart fully supported the proposal of the United
States of America. He felt a certain responsibility for the word
“licensee””, because he himself, speaking in the name of the
phonographic industry, had asked that it be added during pre-
paration of the draft Convention in Paris. It waslogical and right
that the licensee here described should be an exclusive licensee
which would of course conform the Convention to the legislation
of the United States of America.

493.3 The United States of America had finally adopted
amendments to its law protecting phonograms. Mr. Stewart
believed that the last thing anyone would want would be to
adopt a Convention that the United States of America could not
ratify without changing its law merely because of a small point
such as that under discussion.

494, Mr. Ipowu (Nigeria) said that one question still puzzled
him: the meaning of the symbol ®) and the contents of the
information accompanying it. Some countries calculated the
term of protection from the year of first fixation, and others from
the year of first publication. Certainly, because of the danger of
confusion, there could be no requirement for two dates to
appear on the phonogram. However, the Delegation of the
United States of America had proposed in document PHON.2/8
to add the following phrase at the end of Article II (2): “first
fixed or first published”. It had therefore been decided to take
the two possibilities into consideration. Countries computing
protection from the year of first publication could accept a
notice including the year of first publication. For the others, the
notice would be absolutely useless. Furthermore, the Delegate
of Nigeria was not convinced that the name of a licensee,
whether exclusive or not, should appear on the phonogram,
since the criterion of protection was based upon the nationality
of the producer.

495.  Mr. Davis (United Kingdom) felt that perhaps there was
too much concern with the logic of the situation. As he under-
stood it, the United States of America was the only country
which required these formalities. If the Delegation of the United
States of America was satisfied with the decisions of the Con-
ference, it did not seem worthwhile to continue the discussion on
this point.

496. Mr. KeErever (France) had some difficulty in accepting
the use of the word “exclusive™, in the expression “‘exclusive
licensee™”. He asked how the formalities could be satisfied in a
case where non-exclusive licences had been granted in a
country, since in that case there would be no way to indicate the
name of an exclusive licensee. The Delegate of France asked if

he was correct in interpreting the provision to require that the
notice contained not only the name of the producer but also,
alternatively, either the name of his successorin title or licensee.
He felt that the name of the producer must be given in all cases
on the disc and on its container, since it was his nationality that
was the sole point of attachment. The nationality of a successor
in title or licensee had no bearing on the point of attachment.

In summing up, the Delegate of France emphasized that the
provision dealing with formalities should not in any way react
with the determination of the criterion of protection as provided
in Article I, and that the possibility of the existence of a non-
exclusive licensee, in the absence of an exclusive licensee, should
be taken into account.

497. The CHAIRMAN explained that, as he understood it, a
producer who was distributing records and wished to ensure
protection for them in the United States, would be required to
affix on the phonograms a notice consisting of (B), the year date
of first publication, and, alternatively, either the name of the
producer, or the name of his successor in title, or the name of his

exclusive licensee.

498. Mr. KEREVER (France) felt that the Chairman’s inter-
pretation was not in line with the literal wording of the text. In
any case, however, he could not see how the name of a successor
in title could provide any information concerning the nationality
of the producer. This requirement thus could not possibly permit
the public to determine whether the protection accorded to a
foreign phonogram had been erroneous or correct. The
Delegate of France confessed that he could not see very well
how these formalities could work, and he again called the
attention of the Main Commission to the possibility of the
existence of a non-exclusive licensee in the absence of an
exclusive licensee.

499. Mr. ULMER (Germany, Federal Republic of), while
understanding very well the objection of the Delegate of
France, felt that it was not necessary to add to the formalities.
The question of formalities was purely an American question,
since European legislation did not provide any formalities. He
therefore suggested merely accepting the text proposed, that is,
the obligation to state either the name of the producer, or the
name of his successor in title, or the name of the exclusive
licensee, rather than stating all three.

500.1 Mr. BobENHAUSEN (Director General of WIPO) be-
lieved that the importance of the clause should not be over-
estimated. In his opinion, it provided very little useful informa-
tion. The date of first publication was not necessarily the same as
the date of fixation. Furthermore, if the name of the producer
was not given, there would be no basis for determining the point
of attachment. The only purpose of Article Il in fact was to limit
the imposition of formalities. The present wording allowed
protection for the producers of phonograms to be assured in the
United States, in accordance with the requirements of the new
law of that country. What was the point of creating needless
difficulties by adding requirements that were not indispensable
for this protection in the United States of America?

500.2 Responding to the Delegate of France, the Director
General of WIPO thought that, where there was no exclusive
licensee, the notice should contain the name of the producer.

501. The CHAIRMAN asked the delegates, whether, after all
these explanations, they could accept the proposal of the
Delegation of the United States of America.

502. Mr. Kerever (France) declared that he was entirely
satisfied by what the Director General of WIPO had said. The
only thing that the Delegation of France still wished was that it
be mentioned in the Report of the Conference that the require-
ment of the name of the successor in title or exclusive licensee
had no effect on the criterion of protection.

503.1 The CHAIRMAN considered that the delegates agreed
that the Report contain the statement suggested by the Delega-
tion of France, and stated that the discussion on Article III was
ended.
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503.2 The Chairman reminded the Delegation of Mexico that
its proposal concerning Article I would be examined the
following morning, if it wished.

The session rose at 6.30 p.m.

THIRD SESSION

Wednesday, October 20, 1971, 10 a.m.

EXAMINATION OF THE DRAFT CONVENTION (docu-
ment PHON.2/4) (continued)

Article IV

504.1 The CHAIRMAN stated that the document containing the
proposal for amendment of Article I had not yet been
distributed, and, therefore, the proposal of the Delegation of
Mexico could not be made the subject of discussion as previously
foreseen.

504.2 The Chairman then invited the Main Commission to
turn to the examination of Article IV of the draft Convention,
concerning the problem of limitations, to which many delega-
tions attached great importance.

He observed that the present draft had the great merit of
being simple, and suggested the desirability that it remain so if
possible. He added that, in the light of the discussion on the
preceding day, the beginning of the Article IV should read:
“Any Contracting State which grants protection by means of a
specific right or by means of penal sanctions may in its domestic
law..."”.

505. Mr. Ipowu (Nigeria) pointed out that the delegates from
developing countries had met on the previous day to study the
problems proposed by Article IV of the draft. However, they
were still in need of a little time, and the Delegate of Nigeria
asked the Chairman to make some time available to them during
the morning so that they could present their proposal on the
article during the afternoon.

506. Mr. Spai¢ (Yugoslavia) presented some remarks of a
general character on Article I'V. First of all, he noted the lack of
harmony between Articles I and 1V (1) of the draft. Article 1
protected producers of phonograms solely against unauthorized
making, importation, and distribution, while Article TV (1)
broadened that protection by providing that a compulsory
licence could be granted under domestic law “‘for use solely for
the purpose of teaching and scientific research”. Thus, under
Article TV, producers of phonograms would have exclusive
rights for secondary uses of their phonograms, which was
contrary to the provisions of Article 1.

Article IV of the draft Convention was based on the
provisions of Article 15 of the Rome Convention, which
provided: ““Any Contracting State may, in its domestic laws and
regulations, provide for exceptions to the protection guaranteed
by this Convention”. Article 10 of the Rome Convention
granted protection to the producers of phonograms jure conven-
tionis; this was not the case with respect to the draft under
consideration (document PHON.2/4), under which Contracting
States would undertake to protect producers of phonograms by
their national law. Thisis why a provision concerning exceptions
to protection was very logical in the Rome Convention, but
served no purpose in the present draft.

Under Article 15 (2) of the Rome Convention, which covered
the same subject matter as Article IV of the draft, the
compulsory licence could be granted only in the following cases:
(a) private use; (b) use of short excerpts in connexion with the
reporting of current events; (c¢) ephemeral fixation by a broad-
casting organization by means of its own facilities and for its own
broadcasts; (d) use solely for the purposes of teaching or
scientific research. However, Article IV (1) of the draft Conven-
tion provided only the possibility of granting compulsory
licences “‘for use solely for the purpose of teaching and scientific

research””. This meant that the phonogram producer would
have, under the provisions of the draft, better protection than
authors and performers. This obviously violated the spirit of the
existing international conventions and national laws in force in
most countries.

The provision in question was of particular importance for
broadcasting organizations, which were very large users of
phonograms. Most national laws for this reason provided for
compulsory licensing in favour of these organizations. Broad-
casting organizations provided an extremely important medium
for the dissemination of culture and scientific information for
developing countries, whose needs must be taken into account.
For all these reasons, Article IV (1) should be modified to
correspond with the principle enunciated in Article 1 of the draft
Convention (document PHON.2/4).

507. The CHAIRMAN stressed that the draft Convention (docu-
ment PHON.2/4) had been based on the understanding that the
only exception in the Rome Convention that had any relevance
to this Convention was the one mentioned in Article 15 (1) (d),
that is, use solely for the purpose of teaching or scientific
research. The new Convention dealt only with commercial
distribution of phonograms, and the other exceptions—private
use, short excerpts, current events, and ephemeral recordings—
were not touched on by this Convention.

508. Mr. AscEnsAo (Portugal) favoured deleting from the text
of the Convention any provision governing the circumstances
under which compulsory licences could be granted. Any
Contracting State that granted protection by means of a specific
right to producers of phonograms and that eventually adhered to
the Convention must provide limitations upon that protection in
its national law. The clause of Article 1V (1) beginning: “how-
ever, no compulsory licences may be provided for except...”,
the Delegate of Portugal felt that conversely this meant that
limitations on the protection granted to phonogram producers
would necessarily be narrower than those applicable to authors
of literary and artistic works. The Delegate of Portugal shared
the viewpoint expressed by the Delegate of Yugoslavia, and he
considered the only just and desirable international solution to
involve the outright deletion of the last clause of Article IV (1)
of the draft Convention (document PHON.2/4).

509. Mr. pe Sancrtis (Italy) expressed the same doubts as the
Delegates of Yugoslavia and Portugal. In fact, the provision in
the second clause of Article IV (1) could be interpreted as
resulting in a disparity of treatment between producers of
phonograms on the one hand and authors and other owners of
literary property on the other hand. There was no basis for
providing that phonogram producers should be subjected to
compulsy licences only in one particular case, but the use of
the word “however” carried this implication.

510.1 Mr. StrascHNOV (Kenya) said that for the moment the
Delegation of Kenya would like to limit itself to some observa-
tions of a general nature, reserving the right to present its main
objections, proposals, and comments on Article IV (1) of the
draft in a later intervention.

510.2 The Delegate of Kenya expressed disagreement with
the delegates who asserted that Article I'V (1) introduced more
rights than those provided under Article I. On the contrary,
he considered that Article IV (1) provided the possibility of
limiting the rights granted under Article 1. As the Delegate of
Kenya understood Article IV (1), there was no question of the
introduction of remuneration for secondary uses. If that inter-
pretation of Article IV (1) was correct, the Delegation of Kenya
entirely shared the opinion expressed by the Chairman, that
certain exceptions provided for under Article 15 of the Rome
Convention would be unnecessary because they had nothing to
do with distribution to the public.

510.3 The main comment the Delegation of Kenya wished to
make at the moment concerned the proposal made by the
Delegations of Portugal and Italy. The Delegate of Kenya
understood and shared the opinion that phonogram producers
should not be granted more protection than authors. He
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recognized that the right of the author was the primary right
which should certainly be protected at least as well as any neigh-
bouring rights. However, looking at the problem in the light of
the Berne Convention, the Delegate of Kenya asked what would
be the result of eliminating the second clause of Article IV (1)
starting with the word “however”. If the suppression of the
second clause merely meant that developing countries could
apply, to the duplication of phonograms, the provisions of
Article 13 of the Berne Convention, which dealt with compul-
sory licensing in the field of production of phonograms, the
Delegate of Kenya would be perfectly satisfied with the
proposals made by the Delegations of Portugal and Italy. But,
since what was involved was the question of reproduction rather
than production of phonograms, the comparison might be made,
not with Article 13 of the Berne Convention, but in the opinion
of the Delegation of Kenya, with Article III of the Appendix to
the Berne Convention (Act of Paris of 1971), which provided
for compulsory licensing with respect to the reproduction of
books and audio-visual material. The licences under that
provision involved waiting periods and complicated procedural
machinery.

510.4 The developing countries would be formally opposed to
the deletion of the second clause of Article IV (1) if it meant that
they would be required to apply provisions like those appearing
in the Appendix to the Berne Convention (Act of Parisof 1971),
or like those in Article V of the Universal Convention. The
Delegation of Kenya expressed the hope that the Delegates of
Portugal and Italy would explain what they thought would be the
effect for developing countriesif the last clause of Article IV (1)
of the draft were deleted.

511. Mr. ULMER (Germany, Federal Republic of), speaking of
the proposal to delete the second clause of Article IV (1) of the
draft, recalled the old argument that if the rights of authors were
subjected to compulsory licensing in favour of the phonographic
industry, it would be necessary to limit the rights of producers in
their phonograms in the same way, by introducing a compulsory
licence. This subject was much debated at the Rome Confer-
ence, and in the opinion of the Delegate of the Federal Republic
of Germany, those discussions had shown that the two things
were different. The purpose behind the compulsory licence with
respect to the right of mechanical reproduction was not to confer
any special benefit on the phonographic industry, but instead to
prevent a single producer of phonograms from obtaining a
monopoly over reproduction. That reason did not exist when it
came. to the rights the producers themselves had in their phono-
grams. This was why the Rome Conference concluded, and why
the Delegate of the Federal Republic of Germany still believed,
that different considerations applied to the scope of rights in
mechanical reproduction of music and in duplication of phono-
grams. In his opinion, it would not be possible simply to delete
the second clause of Article IV (1) and to apply the rules of
copyright to the situation in question.

512.1 Mr. CHAaUDHURI (India) presented some general obser-
vations on Article IV, reserving the right to return to the
problem after the developing countries had finished their
meeting.

512.2 He entirely agreed with the viewpoint of the Delegate of
Kenya that the producers of phonograms should not be given
more rights than the authors. The problem of protecting the
latter should be discussed in connection with the examination of
the proposal of the Netherlands (document PHON.2/24).

512.3 The Delegation of India found some difficulty in
accepting Article IV as presented in the draft Convention (docu-
ment PHON.2/4). If the first clause of Article IV-(1) were to be
accepted, the first alternative proposed under Article VII (1) of
the draft would no longer serve any purpose. Moreover, if the
second clause of Article IV (1) were to be retained, it should be
made quite clear what kind of compulsory licence would be
involved, and especially whether the compulsory licensing
procedures provided in the 1971 texts of the Berne and
Universal Conventions would be applicable. In that case, the
concession would lose all its value to developing countries.

513. Mr. AscensAo (Portugal) recalled that Article IV had
already been criticized during the course of the preparatory
work by a number of countries, among them Yugoslavia, Italy
and Bulgaria. It was true that the reproduction of phonograms
was not the same thing as the reproduction of intellectual work,
but the possibility for exceptions should remain open here as it
was with respect to copyright. The Delegate of Portugal, in
response to the Delegate of Kenya, explained that the proposal
of his Delegation was based on the idea of putting authors and
producers of phonograms in the same position, and of subjecting
the rights of the latter to the same limitations as those provided
by national law with respect to the rights of authors.

514. The CHAIRMAN referred to the statement of the Delegate
of Kenya that in his understanding the new Convention in no
way gave rights to phonogram producers with respect to
secondary uses, and said that in his opinion, the Main Commis-
sion was agreed that this was the case. In the opinion of the
Chairman, the basic question before the Main Commission was
whether the Convention should allow for a general system of
compulsory licences to reproduce commercial phonograms for
commercial purposes. The reason behind the second clause of
Article IV (1) was to ensure that no such general compulsory
licence would be permitted. The Chairman formulated the
hypothesis that, in the opinion of the Main Commission, the
Convention provided no rights with respect to secondary uses of
phonograms, as well as no possibility of establishing a general
system of compulsory licensing to reproduce commercial
phonograms for commercial purposes. The Chairman invited
the delegates to comment on whether or not his hypothesis was
correct.

515.1 Mr. Habr (United States of America) referred to the
question raised by the Delegation of India. The first clause of
Article IV (1) of the draft Convention in effect reproduced some
of the language of Article 15 of the Rome Convention, which
was open only to countries party to the Berne Convention or the
Universal Convention. As the Delegate of India had well stated,
the Main Commission had not yet taken a decision concerning
Atrticle VII of the draft Convention (document PHON.2/4), and
there was no way to know which of the two alternatives of
Article VII (1) would finally be adopted. If Alternative B were
chosen, the Convention could be ratified by a broader group of
States than those party to the Berne Convention or to the
Universal Convention. Under these circumstances, the Dele-
gate of the United States of America felt that the first clause of
Atrticle IV (1) might have no applicability to certain of those
States.

515.2 The Delegate of the United States of America next took
the position that there should be no general system of compul-
sory licensing for commercial works. In the United States, the
thinking was, in effect, that such a system would give a legal
licence to permit precisely what the new Convention sought to
prohibit. This problem had been closely considered in his
country in the course of the recent discussions preceding enact-
ment of the amendment of the copyright statute protecting
sound recordings, and the proposal for compulsory licensing had
been rejected by the congressional committees of the United
States congress. The reports of the Committees stated that a
“‘compulsory licence here would not be an appropriate adjunct
to the compulsory licence provided the record industry by the
mechanical royalty contained in the Copyright Act”. The reason
was that the two situations were not parallel. The existing
compulsory licence merely provided access to the copyrighted
musical composition which was the raw material of a recording;
the performers, arrangers, and recording experts were needed to
produce the finished creative work in the form of a distinctive
sound recording. Thus, there was no justification for granting a
compulsory licence to copy the finished product which had been
developed and promoted through the efforts of the record
company and the artists. The Delegate of the United States of
America hoped, that, as the Chairman had concluded, the Main
Commission shared this point of view.

515.3 Having said that, the Delegate of the United States of
America recognized that some countries permitted certain
exceptions to be made in this area with regard to education and
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scientific research. The preliminary documentation prepared by
the Secretariats made this very clear. He assured the delegates
that under no circumstances would his Delegation want to cause
difficulties for developing countries or to require them to modify
their copyright law in order to ratify the new Convention.

Still, with regard to the second clause of Article IV (1) which
would permit the granting of a compulsory licence covering
duplication of phonograms solely for use in teaching and
scientific research, the Delegate of the United States of America
felt that there were certain problems which had not been
adequately covered by the draft Convention and on which it
would be appropriate to have a further discussion.

515.4 The Delegate of the United States wished to address
three questions to the delegates of the developing countries.

The first question related to the problem of compensation.
Article IV (1) dealt generally with compulsory licences, but said
nothing about compensation.

The second question related to the matter of competition
between the original phonogram and the duplicate that might be
made under a compulsory licence in the developing countries.
Under the provisions of the Bermne Convention and of the
Universal Copyright Convention as recently revised at Paris, the
compulsory licences provided for developing countries were all
based on the assumption that the particular work for which the
exception was made, had not been published or made available
to the general public in the developing country at a price
reasonably related to that charged in the developing country for
comparable works. The provisions of Article IV (1) as it now
stood seemed to permit the unrestricted duplication of the work
regardless of whether or not the producer had made his
duplicates of the phonograms available in the developing
countries, and whether or not these were available at a reason-
able price.

The third question was: who was going to make the copies?
The draft Convention established a restriction as to the purpose
for which the duplicates could be made, which purpose must be
mainly for teaching and scientific research. That activity might
be very lucrative as a commercial matter for various establish-
ments not only in a developing country, but also in other
countries. The latter could produce duplicates and distribute
them in developing countries.

The Delegate of the United States of America wished to
enquire from the representative of the developing countries
whether it might not also be appropriate to consider some
restriction as to the kind of establishment that might make the
duplicates of phonograms.

515.5 The Delegate of the Umnited States of America, having
presented the three questions dealing with the second clause of
Article IV (1) of the draft, recognized that, in light of the
national laws of developing countries, some limitations in this
area in favour of those countries would be necessary.

516.1 Mr. Davis (United Kingdom) declared that, above all,
Atrticle IV of the draft raised the problem of gaining the widest
possible acceptance of the new Convention while at the same
time ensuring that the Convention was not, in fact, undermined.
He referred to the statements of the Delegates of India and the
United States of America, who had emphasized that the new
Convention might be ratified by States having virtually no
domestic law for the protection of authors and that, therefore,
the first clause of Article IV (1) would become unoperative. In
the opinion of the Delegate of the United States of America, this
problem must be considered.

516.2 In principle, the Delegate of the United Kingdom
considered the sort of exceptions provided in the Berne and
Universal Conventions as generally the correct ones, but he
recognized the difficulties of applying them. Assuming that no
general system of compulsory licence were to be allowed, it did
not appear consistent to protect phonogram producers and at
the same time to grant a compulsory licence to produce
duplicates of the phonogram for commercial purposes. The
Delegate of the United Kingdom felt that, to the extent of the
comparison being made with the Article 13 of the Berne
Convention, the point of that Article was to some extent being

lost. Article 13 of the Berne Convention was not designed to
take away a right from the author; in fact it was aimed at placing
limitations on the manufacturers of phonograms rather than
giving rights to phonogram producers. Its purpose was to
prevent amonopoly controlling the manufacture of phonograms
of a particular song from falling into one particular manufac-
turer’s hands. For that reason the Delegate of the United King-
dom felt that the argument in favour of a general compulsory
licensing system, that the phonogram manufacturer could get no
more protection than the author, was invalid under these
circumstances. The general position of the Delegation of the
United Kingdom was that the sort of exceptions provided in the
Berne and Universal Copyright Conventions were generally the
correct ones, but that there should be no general system of
compulsory licensing.

517.1 Mr. StrascHNOV (Kenya) thought that the Main Com-
mission had now arrived at a crucial point in its discussions, and
he asked if it would not be a good idea to appoint asmall working
party that could discuss the problems and perhaps even
negotiate the text of Article IV (1).

517.2 The Delegate of Kenya found it very difficult to give
answers to the three questions put to the developing countries by
the Delegation of the United States, and he doubted if there
was anyone in the room who could give answers on behalf of all
the developing countries. It would, of course, be possible for him
to give answers as far as Kenya was concerned, but this would be
of no interest to the Delegation of the United States of America.

518. Mr. pE Sancris (Italy) supported the proposal of the
Delegate of Kenya concerning the appointment of a working
party. He emphasized the extreme complexity of the problems
raised by Article IV (1), and he suggested that at the same time
the working party examine the questions raised by Article IV
(2), which were closely related to the provisions of Article IV (1)
and which, in his opinion, gave rise to certain doubts.

519.1 The CHAIRMAN, before suspending the session, stressed
that at the beginning of the meetings of the Main Commission,
he had been impressed by the large number of delegates who
had said they wanted a simple treaty. He therefore hoped it was
not now their intention to write into this Convention the same
kind of detailed provision in favour of developing countries as
had been written into the Universal and Berne Conventions at
Paris in 1971.

519.2 The Chairman deferred the appointment of a working
party until after the session resumed. At the request of the
Delegate of Nigeria, he suspended the session for 30 minutes in
order to allow the developing countries to finish their meeting.

The session, suspended at 11.15 a.m., resumed at 11.45 a.m.

520. The CHAIRMAN, after reopening the session, noted that
several delegations had asked that a Working Group be set up.
Before acting on this request, he asked if any delegates wished
to speak on Article IV (1).

521. Mr. Ipowu (Nigeria) mentioned that he had rather
unofficially informed the Chairman that the developing
countries had been continuing to meet. He hoped, however, that
they could be given additional time, perhaps a whole morning or
a whole afternoon, so that they could sort out together all of the
problems presented to them by Article IV (1), and arrive at
solutions that would be acceptable to the majority of the Main
Commission. He asked once again that the Chairman be good
enough to make the time available.

522. The CHAIRMAN replied that an entire afternoon seemed
rather long. He proposed to return to the question after other
delegates had spoken on Article IV (1).

523.1 Mrs. Fonseca-Ruiz (Spain) referred to the statement
made by her Delegation during the general discussion, urging
that the draft Convention (document PHON.2/4) contain
nothing that was not absolutely necessary to the protection of
producers of phonograms. The overall wish was that the new
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Convention be as simple as possible. The proposals presented
concerning licences carried with them a very real complication.

523.2 The Delegation of Spain favoured the elimination of the
second clause of Article IV (1). It fully agreed that the producer
should not be given broader protection than that of the author.
In the light of the provisions of the first clause of Article IV (1),
at the most the Convention should provide that the protection of
producers of phonograms should conform to the provisions of
national law and of the various international instruments for the
protection of copyright.

524. The CHAIRMAN pointed out that the difficulty in deleting
the second clause of Article IV (1) was that it would permit a
compulsory licence to be granted for commercial purposes,
which he felt the Main Commission had already agreed would
not be desirable.

525. Mr. pE Sancris (Italy) reserved the right to return to
Article IV (1), and eventually to propose a small amendment
after the discussion on Article IV (2).

526. Mr. LAURELLI (Argentina) agreed with the opinion
expressed by the Delegation of Spain. The Delegation of
Argentina took the opinion that the new Convention should do
nothing to limit the rights of authors. The importance of the
question was shown by the decision to appoint a Working Group
to draft a new paragraph (1) of Article IV. The Delegate of
Argentina hoped that the new Convention could be accepted
and ratified by his country, which was greatly concerned by the
problem raised in Article IV.

527. The CHAIRMAN invited the Main Commission to turn to
the examination of Article IV (2). He wondered whether
paragraph (2) actually added anything to what had already been
said in the article, and whether any of the delegations wished to
support the maintenance of this paragraph. He had made some
unofficial enquiries and found little enthusiasm for retaining the
paragraph. He therefore proposed deleting Article IV (2), and
asked for comments on this suggestion.

528. Mr. ULMER (Germany, Federal Republic of) felt that the
fundamental problem was whether the provisions of Article IV
(1) should be applicable to all countries, including those
granting protection by means of its law relating to unfair
competition. The Delegate of the Federal Republic of Germany
doubted whether it would be possible to delete paragraph (2) of
Article IV.

529. The CHAIRMAN pointed out that the decision as to
whether or not to eliminate Article IV (2) was one belonging to
the countries that proposed to protect producers of phonograms
by means of their laws relating to unfair competition. He asked
whether these countries could accept, as appropriate for them,
the limitations proposed in Article IV (1) (which presumably
would be put into final form and new wording by the Working
Group); these limitations would in principle consist of: no
compulsory licensing; latitude for teaching and scientific
research under compulsory licensing; and, otherwise, any or all
of the exceptions permitted by the copyright law of the country.

530.1 Mr. KeEreVER (France) pointed out that the countries
had already concluded during their preparatory work that the
new Convention could not be discussed in the same terms as the
copyright conventions, because the Convention for the protec-
tion for the producers of phonograms did not create a new right
under the Convention itself. Moreover, it was not subject to the
principle of national treatment, since it had been agreed very
clearly during the discussions of Articles I and II that it would be
possible for a country to discriminate between protection for its
nationals and protection of foreigners. The theory underlying
the new Convention had no relationship whatever to that under-
lying other existing conventions in the field of intellectual
property, notably those dealing with copyright. The draft
Convention left to the States the widest possible freedom to
choose among the juridical means for ensuring the protection in
question. This freedom of choice was demonstrated by the
co-existence of various juridical systems.

530.2 Inthe eyes of the Delegate of France, it was obvious that
the exceptions or limitations, whichever they were called, would
be conceivable only if a new conventional right were brought
into existence. That was why Article I could be applicable only in
countries that granted protection to producers of phonograms
by means of a specific right (droit privatif), that is, a copyright or
a “neighbouring right”. Under these circumstances, the Delega-
tion of France had concluded that there would be no difficulty in
deleting the second paragraph of Article IV, because it added
very little to the obligations incumbent on countries in the unfair
competition category, and merely reiterated the principles upon
which their system was based.

The Delegate of France could not see how the limitations of
Article IV (1) could be made applicable to such a juridical
regime. There was a complete relationship between the recogni-
tion of private rights (de droits subjectifs) and the specification of
exceptions; exceptions could be conceived of only if something
first existed to which an exception could be made. This
something was a private right (les droits subjectifs). When, as in
the case of unfair competition, there were no private rights
(droits subjectifs), exceptions were inconceivable. Deletion of
paragraph (2) of Article IV could have absolutely no effect on
paragraph (1), since the exceptions were applicable only to
countries that recognized specific rights, and not the countries
that applied only their laws against unfair competition.

530.3 There mightbe aslightly different problem for countries
that combined the two criteria, that is, those that protected
producers of phonograms by a specific right while leaving open
the possibility of protecting them by their laws against unfair
competition. In the opinion of the Delegate of France, this
problem would not be difficult to resolve; paragraph (1) of
Article IV would be applicable to such countries to the extent,
but only to the extent, that they accorded protection by means of
a specific right (droit spécifique).

531.1 Mr. DE SancTis (Italy) said that the Delegation of Italy
was pleased to hear the statement of the Delegate of France
concerning the inefficacy of Article IV (2).

531.2 The Delegate of Italy declared that only if the text of
Atrticle IV (2), modified or not, were retained by the Main
Commission, the Delegation of Italy would wish to propose a
small modification to Article IV (1), involving some new
wording at the beginning of the first clause: “Any Contracting
State, which independently of any eventual recourse in
particular cases to unfair competition principles, grants protec-
tion by means of a specific right...””. The reason was obvious,
because, even in Italy where phonograms were protected by a
specific right, recourse to the principle of unfair competition was
rather common.

532. The CHAIRMAN stated that no delegation had declared
itself in favour of maintaining Article IV (2). With respect to the
hesitations of the Delegation of the Federal Republic of
Germany, he felt that any effort to redraft Article IV (1) to make
it more general would presumably be unacceptable to the Dele-
gation of France.

533. Mr. KEreVER (France) confirmed that the Delegation of
France was in agreement to delete Article IV (2), adding that
this should not in any case imply that Article IV (1) should be
redrafted in a more general way for the reasons he had already
given.

534. The CHaIRMAN explained that the only matter in
question was that of deleting Article IV (2), and that the
question of changing Article IV (1) was not involved. He felt
that it was unnecessary to waste time discussing the question any
longer, since the majority of the Committee was in favour of
deletion.

535. Mr. AscensAo (Portugal) asked the Chairman what he
meant by the words “changing Article IV (1)”.

536. The CHAIRMAN replied that Article IV (1) would be sub-
mitted to a Working Group for provisions in its drafting, but that
it would be of no concern to countries that assured protection of
the phonogram producers by means of laws relating to unfair
competition.
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537. Mr. AscensAo (Portugal) reminded the Chairman that
the proposal to delete the second clause of Article IV (1),
presented by the Delegate of Yugoslavia, had been supported by
the Delegations of Portugal and Italy.

538. The CHAIRMAN apologized for not having expressed
himself too clearly, and explained that a Working Group would
be appointed to consider Article IV (1). The new drafting of that
article would then be submitted for consideration by the Main
Commission. The only remaining question was whether
Article IV (1), redrafted if necessary by the Working Group,
would also cover countries that protected phonogram producers
by means of their laws relating to unfair competition. The feeling
of the Main Commission appeared to be that paragraph (2)
should be deleted and that the new paragraph (1) should apply
only to countries that granted protection to phonogram pro-
ducers by the grant of a specific right or by means of penal
sanctions.

539. Mr. AscensAo (Portugal) declared thatin his opinion the
question as to whether or not to delete the second clause of
Atrticle IV (1) remained open and should be made the subject of
consideration by the Working Group.

540. The CHAIRMAN replied that the whole of paragraph (1)
remained open for consideration. It was only paragraph (2) that
had been deleted.

WORK PLAN AND APPOINTMENT OF WORKING
GROUP ON ARTICLE 1V

541. The CHAIRMAN addressed himself to the delegates from
developing countries with respect to the work on Article IV. He
felt that it would be difficult to allot an entire morning or after-
noon for their meeting. He suggested, as a compromise, that the
developing countries meet that day at 3 p.m., and that the
Working Group sit from 4 p.m. on.

542. Mr. EKEDI SAMNIK (Cameroon) said that the delegates
from developing countries would like to be able to meet for at
least two hours in order to finish their work.

543. The CHAIRMAN, inresponse to the wish of the Delegate of
Cameroon, proposed that the developing countries begin their
meeting that afternoon at 2 p.m.

544. Mr. CHAUDHURI (India) asked whether the documents
concerning Article I'V, which had been given to the Secretariat,
would be ready at 2 p.m.

545. The CHAIRMAN assured the Delegate of India that the
necessary documents would be distributed in time, and repeated
that the delegates from developing countries would meet at
2 p.m., and the Working Group at 4 p.m.

546. Mr. Ipowu (Nigeria) felt that there had been a misunder-
standing. The delegates from developing countries were not
asking for time to meet on Article IV alone. It was their inten-
tion to consider once and for all their respective problems raised
by all of the remaining articles of the draft Convention. In this
way the delegates from the developing countries could avoid
continuing to hamper the debates by asking for time to meet on
each article as it was considered.

547. The CHAIRMAN felt that two hours for an afternoon
meeting should be sufficient for the delegates from the
developing countries. The Working Group would meet after-
wards at 4 p.m.

548. Mr. StrascHNOvV (Kenya) was concerned that the
developing countries might not have interpretation services at
2 p.m., and asked to be reassured on this point.

549. The CHAIRMAN, after confirming that interpretation
services would be available, proposed that the Delegates from
the following countries be appointed to the Working Group:

Argentina, France, Germany (Federal Republic of), India,
Kenya, Nigeria, Portugal, and the United States of America.
550. It was so decided.

551. The CHAIRMAN announced that, under these circum-
stances, the meeting of the Working Group, as so constituted,
would take place at 4 p.m. For this reason the Plenary Session of
the Main Commission, which had been scheduled for that
afternoon, would be put back.

552. Mr. ULMER (Germany, Federal Republic of), asked
whether the Chairman would be an ex officio member of the
Working Group.

553. The CHAIRMAN confirmed that the Chairman of the Main
Commission and the General Rapporteur were members of the
Working Group.

554. Mr. KEREVER (France) thanked the Chairman for having
listed France among the countries whose delegates were to be
members of the Working Group. The Delegation of France had
some qualms on the point, since the matters to be discussed by
the Working Group were not of direct concern to its juridical
system. It suggested that its country be replaced by Italy which
had a direct interest since it protected phonogram producers by
means of a specific right; France might be admitted to the
Working Group as an observer.

555. It was so decided.

EXAMINATION OF DRAFT CONVENTION (Document
PHON.2/4) (continued)

Article V

556.1 The CHAIRMAN invited the Main Commission to begin
its examination of Article V.

556.2 Before discussing the proposal of the Delegation of the
Netherlands, (document PHON.2/24—corrigendum to docu-
ment PHON.2/17) dealing with Article V (2), the Chairman
asked if there were any comments on Article V (1).

556.3 Since there were no comments on paragraph (1) of
Article V, he invited the Delegation of the Netherlands to
present its proposal.

557.1 Mr. CoHEN JEHORAM (Netherlands) declared that his
Delegation was opposed to Article V (2) as it appeared in the
draft Convention (document PHON.2/4), for the reasons pre-
sented by other delegations at the 1971 Committee of Experts,
and summarized in the second sentence of paragraph 49 of the
commentary on the draft. For this reason, although the
Delegation of the Netherlands would have preferred to have
seen the paragraph deleted, in an effort to be constructive, it
proposed a new wording for Article V (2) (document
PHON.2/24), based on the text of paragraph (2) of the Preamble
of the Convention (document PHON.2/24), which consisted of a
statement of principle. The Delegation of the Netherlands
believed that the statement contained in paragraph (2) of the
Preamble would be strengthened if the text imposing legal
obligations on the Contracting States were to be inserted in the
body of the Convention. Under the proposal it would be up to
each Contracting State to “determine the terms and conditions
under which performers whose performances are fixed on a
phonogram will benefit from the protection granted to the
producers of phonograms”. Under this proposal, the protection
of producers of phonograms would benefit the performers, but
the Contracting States would not be obliged to give the same
extent of protection to the performers. It was also not intended
that the Contracting States should be under an obligation to
enact full and detailed legislation on the protection of per-
formers. It would be enough if national law provided at least
some remedies in favour of performing artists.

557.2 By way of example, the Delegate of the Netherlands
cited a case where the rights of performers were damaged by
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poor quality piratical duplicates, yet for one reason or another
the phonogram producer would not bring an action against the
pirate. The producing company may have ceased to exist, or it
may have no financial or moral interest in bringing an action.

In conclusion, the Delegate of the Netherlands declared that it
was not the intention of his Delegation to endanger in any way
the success of the Convention. Thus, if the present proposal
(document PHON.2/24) was not agreeable to the majority of
delegates, the Delegation of the Netherlands was prepared to
withdraw it and to maintain merely a proposal to strike out
Article V (2) as proposed in the draft Convention (document
PHON.2/4).

558.1 Mr. StrascHNov (Kenya) recalled that, during the
meeting of the Committee of Governmental Experts held in
Paris in March 1971, Kenya had been opposed to the inclusion
of Article V (2) in the draft for the reasons just mentioned by the
Delegate of the Netherlands. The thinking of his Delegation at
the Committee of Experts had been that this provision was
purely psychological in nature, and that it was unnecessary
because in any case the Contracting States would be free to
determine the extent to which performers would be entitled to
enjoy protection. However, his Delegation had been convinced
by the arguments referring to the Rome Convention and the
balance between the various interests, and finally agreed to the
text reading: ““it shall be a matter for domestic law to determine
the extent, if any...”. This wording did not carry any obligation
and States were free to apply the provision or not. However, the
new wording proposed by the Delegation of the Netherlands in
document PHON.2/24 very clearly imposed an obligation on
Contracting States. As the title of the draft showed, the Conven-
tion was for the protection of producers of phonograms, not for
the protection of producers of phonograms and performers.

558.2 If the provisions of Article V (2) as proposed by the
Delegation of the Netherlands were to be accepted, the
Delegate of Kenya declared straight away, on behalf of his
country, that it would not be possible to ratify the new Conven-
tion. The Delegate of Kenya foresaw a similar attitude on the
part of African and Asian countries whose laws were very
similar to those of Kenya. In that event, the worldwide purpose
of the new Convention would be lost, and it would doubtless
share the same fate as the Rome Convention.

558.3 The Delegate of Kenya chose not to examine in detail
the many reasons why he felt that the proposed clause was
totally unacceptable, especially for developing countries. He
limited himself to declaring that the text of Article V (2) as
proposed in the draft Convention (document PHON.2/4) should
either be retained or deleted. In no case, however, could it be
replaced by an obligation de jure conventionis on Contracting
States to grant a kind of “back door” protection to performers.
In reality this would mean observing the so-called balance of the
Rome Convention, disregarding one of the three interestsin that
Convention, and obliging States to legislate an appeal where
they did not wish to legislate.

559. Mr. Davis (United Kingdom) considered the proposal of
the Netherlands’ Delegation as tenable only in the case of
countries where existing legislation already accorded some
protection to performers. Since in principle the draft Conven-
tion was devoted to the protection of producers of phonograms,
the proposal of the Delegation of the Netherlands did not
appear to be appropriate. Moreover, if the proposal should
jeopardize the wider acceptance of the Convention, the
Delegate of the United Kingdom felt that it should be rejected
and that the text as proposed in the draft Convention (document
PHON.2/4) should be maintained.

560. Mr. CHAUDHURI (India) said that he had followed the
intervention of the Delegate of Kenya with interest, but that he
could not understand the Delegate’s difficulty concerning the
interesting proposal of the Delegation of the Netherlands
(document PHON.2/24). The Delegate of India felt that this
proposal was very sound, and he added to the explanation made
by the Delegate of the Netherlands the following case: suppose
that the producer, whose rights were supposed to be protected
under Article V, refused to accept that protection, acting in
connivance with a piratical organization to the detriment of the

performers. How could the latter be protected in such a case?
Do the performers have any secondary rights? The Delegate of
India could see nothing highly objectionable in the proposal of
the Delegation of the Netherlands, and did not feel that its
acceptance could jeopardize the new Convention.

561. Mr. ULMER (Germany, Federal Republic of) believed
that what was involved here was the situation in which the
phonogram producer did nothing to combat the unlawful
duplication. In such a case there were two possibilities. Under
the first, the performers would have the right to bring an action
against the pirates themselves. The Delegate of the Federal
Republic of Germany did not think that such a provision could
possibly be included in the terms of the new Convention. The
other possibility would be to require a producer to bring an
action against a pirate on behalf of the performers, in cases
where the performers were entitled to participate in the receipts
of the producer under a provision in the contract between the
producer of phonograms and the performers. This possibility
could not be established by means of a provision in the Conven-
tion. However, to give some satisfaction to the performers, the
Delegate of the Federal Republic of Germany proposed to
strike out the provision of Article V (2), and to say in the report
of the Conference that, in a case where performers participated
in the receipts, the Main Commission considered that, as a
matter of contract interpretation, the producer of phonograms
should also have the obligation to bring an action for the benefit
of the performers.

562.1 Mr. PETERSSON (Australia) explained that, if he had not
asked for the floor when Article V (1) was examined, it was
because he had identical comments to make on paragraphs (1)
and (2). To the Delegate of Australia these two paragraphs
seemed to have the appearance of substantial provisions, yet in
their present form they neither gave any rights nor took any real
rights away, and appeared completely superfluous. The
Delegate of Australia suggested submitting both paragraphs to
the drafting Committee.

562.2 The Delegation of Australia was unable to support the
proposal of the Delegation of the Netherlands (document
PHON.2/24). By imposing an obligation on Contracting States
and by binding them in some way to enact legislation in this field,
it would cause a great deal of trouble and long years would pass
before his country could ratify the new Convention. The
Delegation of Australia therefore declared itself opposed to the
proposal of the Delegation of the Netherlands. It would have
preferred to see both paragraphs (1) and (2) of Article V
deleted: in any event it supported the proposal of the Delegation
of the Federal Republic of Germany to delete Article V (2).

563. Mr. HapL (United States of America) declared that for
the reasons already stated by the Delegates of Kenya, the
United Kingdom and Australia, his Delegation found it
impossible to support the proposal of the Delegation of the
Netherlands. The Delegate of the United States of America
recalled the position of his Delegation during the meeting of the
Committee of Governmental Experts held at Paris in March
1971, and pointed out that the United States was among the
countries referred to in the first sentence of paragraph 49 of the
commentary on the draft Convention (document PHON.2/4). In
other words, his Delegation considered that Article V (2) in its
present form was necessary to preserve the balance achieved in
the Rome Convention between the rights of performers and the
rights of producers of phonograms. For that reason, the Delega-
tion of the United States of America supported the retention of
Atrticle V (2) as it appeared in the draft Convention (document
PHON.2/4).

564. Mr. SiMons (Canada) declared that his Delegation
supported the views expressed by the Delegates of Kenya, the
United Kingdom and the United States of America.

565. Mr. DaneLius (Sweden) declared that he had great
sympathy with the general purpose of the proposal of the
Delegation of the Netherlands, which was to reinforce the
protection given to performers. However, it appeared very
clearly from the preceding intervention that it would not be
possible at the present Conference to obtain general agreement
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on that proposal (document PHON.2/24), or on any other
similar proposals. Under those circumstances, the question that
remained was whether or not to retain Article V (2) asitstood in
the draft Convention (document PHON.2/4). The Delegation of
Sweden realized, of course, that Article V (2) did not really give
the performers any particular rights. Nevertheless, he felt that it
had a certain psychological value, and for thisreason it deserved
being retained.

566.1 Mr. KEREVER (France) concluded from the preceding
debate that it would be sensible to extract and retain one
valuable part of the suggestion of the Delegation of the Nether-
lands. He declared himself in favour of introducing in the report
of the Conference, as proposed by the Delegate of the Federal
Republic of Germany, a passage stating that it would be useful
and desirable if contracts between performers and producers of
phonograms provided that, in case of the failure of the phono-
gram producer to exercise his rights under the Convention under
discussion, the performers would be able to act in his name and
place to assure the necessary protection.

566.2 With respect to the proposal of the Delegation of
Australia concerning Article V (1), the Delegate of France felt
that even though this provision had been drafted in very general
terms, the principles it contained were of such importance that
no reason for deleting it could be shown.

567. Mr. ApAacHI (Japan) declared that his Delegation shared
the viewpoint expressed by the Delegates of the United States of
America, Canada, and Sweden, in favour of maintaining
Article V (2) as it had been proposed (document PHON.2/4).

568. Mr. MEINANDER (Finland) recalled that at the meeting of
the Committee of Experts held at Paris in March 1971, the
Delegation of Finland had supported the inclusion of a second
paragraph in Article V. The Delegation of Finland had great
sympathy for the proposal made by the Delegation of the
Netherlands; if accepted, the proposal would have added a good
deal of substance to Article V. Nevertheless, since it seemed
clear that the proposal would not be accepted by a majority of
the delegations, the Delegation of Finland under the circum-
stances supported maintaining the second paragraph of
Atrticle V of the draft Convention (document PHON.2/4).

569. Mr. WEINCKE (Denmark) favoured the retention of para-
graph (2) for the reasons stated by the Delegate of Sweden. He
also declared himself very much in favour of the proposal of the
Delegate of the Federal Republic of Germany to insert, in the
report of the Conference, some observations inspired by the
proposal of the Delegation of the Netherlands (document
PHON.2/24).

570. Mr. QuinN (Ireland) also supported the maintenance of
Atrticle V (2) of the draft Convention (document PHON.2/4).

571. The CHAIRMAN, in summarising the debates, said that it
was the general feeling that paragraphs (1) and (2) of Article V,
as proposed in the draft Convention (document PHON.2/4),
should be maintained, and that, in accordance with the sugges-
tion of the Delegate of the Federal Republic of Germany, a
remark should be added to the report of the Conference
specifying that, as a matter of contract between the performer
and the record producer, it should always be open to the
performer to demand that the record producer take action on his
behalf as well as on behalf of the record producer. The Chairman
asked if the Main Commission accepted this formula.

572. It was so decided.

WORK PLAN

573. The CHAIRMAN, before closing the session, reminded the
delegates that in the afternoon the developing countries were to
meet at 2 p.m. and the Working Group at 4 p.m. There would
therefore be no session of the Main Commission that afternoon.
The Main Commission would resume its debate on the following
morning at 10 a.m.

The session rose at I p.m.

FOURTH SESSION
Thursday, October 21, 1971, 10 a.m.

PROPOSAL OF THE WORKING GROUP FOR THE
DRAFTING OF ARTICLE IV (Document PHON.2/27)

574. The CHAIRMAN announced to the Main Commission that
the Working Group had met on the preceding afternoon, and
that the result of their deliberations was recorded in document
PHON.2/27. He called upon Mr. Ulmer (Germany, Federal
Republic of) who had been the Chairman of the Working
Group, to explain the proposal presented in that document.

575.1 Mr. ULMER (Germany, Federal Republic of), taking the
floor in his capacity as Chairman of the Working Group,
presented the proposals of that Group for the wording of
Atrticle IV. He pointed out that the Working Group proposal
was based, on the one hand, on a proposal of the Delegation of
the United States of America, and on the other hand on the
deliberations and decisions taken by the developing countries in
the course of a meeting of these countries. Two main questions
had been taken in hand.

575.2  The first question involved the reference to limitations
permitted with respect to copyright protection. The Working
Group recognized that it might be possible for countries that
were neither members of the Berne Union nor parties to the
Universal Convention to adhere to the new Convention. In that
event, the Group felt that it might be possible to encourage the
adoption of generous legal principles and multilateral agree-
ments by referring to possible limitations in the field of
copyright.

575.3 The second question was that of the compulsory licence.
In the end, the Working Group came out in favour of a
compulsory licence limited to use solely for the purpose of
teaching and scientific research. The compulsory licence would
be granted by the competent authority of the country in
question, which would fix the equitable renumeration, taking
account of the number of duplicates that would be made. The
Working Group also felt that it would be an advantage to
provide a territorial imitation on the scope of the compulsory
licence, in accordance with the general principle recognized in
international conventions containing compulsory licence
systems.

575.4 The Chairman of the Working Group noted also that
the Delegation of Portugal had made a reservation concerning
the compulsory licence, and expressed the opinion that the
limitations on the rights of producers should be the same as
those imposed upon the rights of authors. Recognizing the
provisions of Article 13 of the Berne Convention and the
possibility of introducing a system of compulsory licensing
concerning the right of mechanical reproduction, it might by
analogy be considered that there should be a compulsory licence
with respect to phonograms. However, the majority of the
Working Group was of the opinion that such a general system of
licences would be contrary to the spirit and meaning of the new
Convention.

576. The CHAIRMAN recalled that, on the preceding day, the
Main Commission had declared itself against the general system
of compulsory licences for commercial purposes by a large
majority.

577. Mr. Hepavarr (Iran) asked the Chairman of the
Working Group what was meant by the term ‘equitable
renumeration”, and who would determine the amount of that
renumeration.

578.  Mr. ULMER (Germany, Federal Republic of), responding
in his capacity as Chairman of the Working Group, stated thatit
would have been possible to define the term “equitable
remuneration” as had been done in the Act of Paris of the Berne
Convention and in the Universal Convention revised in 1971.
However, the Working Group had preferred not to complicate
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the matter. This was why it had come out in favour of an
equitable remuneration that would be fixed by the competent
authority, who would take into account the number of duplicates
that would be made under the licence.

579. Mr. Davis (United Kingdom), referring to the provisions
of Article IV (c) as proposed (document PHON.2/27),
wondered whether remuneration could ever be equitable if no
regard was paid to the number of duplicates. He therefore felt
that, if the term “equitable remuneration” were adopted, the
words ‘“having regard to the number of duplicates”, were
unnecessary. He also believed that in a sense they created the
risk of a false interpretation since the phrase might be taken to
mean that this was the only factor to be considered in deter-
mining remuneration.

580. Mr. HapL (United States of America) thought that the
Delegate of the United Kingdom had made a good point, since it
was the Conference’s purpose to prepare a text as simple and
easy to understand as possible. The Delegation of the United
States of America, therefore, supported the proposal to delete
the phrase “having regard to the number of duplicates which will
be made”.

581. The CaalRMAN asked the other delegates to comment on
the proposal to delete the phrase “‘having regard to the number
of duplicates which will be made™.

582. Mr. ULMER (Germany, Federal Republic of) recalled
that the Working Group had been in favour of this phrase, and
considered it as important.

583. Mr. EMERY (Argentina) supported the proposal of the
Working Group as it appeared in document PHON.2/27. The
Delegation of Argentina believed that the requirement that the
number of duplicates be taken into account at least created a
criterion for protection and a standard for fixing the equitable
remuneration.

584. Mr. LARREA RICHERAND (Mexico) also supported the
proposal of the Working Group as presented in document
PHON.2/27. The Delegation of Mexico felt that the reference to
the number of duplicates was very important in connection with
compulsory licences. He would go even further by suggesting
that, in the case of such compulsory licences, the duplicates
produced for purposes of teaching and scientific research be
numbered.

585. Mr. QuINN (Ireland) suggested a compromise, which
would involve inserting in Article IV (c) as proposed by the
Working Group the words “‘inter alia” after the words
“having regard”.

586. Mr. DE SaN (Belgium) thought that the criterion of the
number of copies was not alone sufficient. The number of copies
must, of course, be taken account of, but there were other
elements which should be considered for purposes of fixing a
remuneration called “equitable”.

587. Mr. BaTisTA (Brazil) supported the retention of the
proposal of the Working Group as presented in document
PHON.2/27.

588. Mr. Davis (United Kingdom) said that the Delegation
of the United Kingdom could support the insertion of the words
“inter alia” in Article IV (¢), and could agree to the retention of
the text as it otherwise now stood.

589. The CHAIRMAN asked the delegates to comment on
the compromise suggestion that Article IV (c) (document
PHON.2/27) be worded as follows: “‘equitable remuneration to
be fixed by the said authority having regard, inter alia, to the
number of duplicates which will be made”.

590. Mr. HEDAYATI (Iran) wished to know whether the repre-
sentative of Unesco was in accord with the substance of the
provisions of Article IV (c) as presented by the Working Group
{document PHON.2/27), in view of the purposes of Unesco with
respect to the dissemination of culture and science.

591. The CHAIRMAN thought that the question raised by the
Delegate of Iran was addressed to a different point from the
wording of paragraph (c) of Article V as proposed by the
Working Group (document PHON.2/27), but he nevertheless
gave the floor to the Unesco representative in the Secretariat in
order to respond to the Delegate of Iran.

592. Miss Dock (Unesco, Co-Secretary General of the
Conference) pointed out that the text of the Universal
Copyright Convention as revised in July 1971, provided for the
possibility of compulsory licences for translation or reproduc-
tion of works under certain conditions and in return for the
payment of an equitable remuneration. The conditions varied,
but under certain circumstances the licences could be granted
only if the purpose of the use were teaching or scientific
research.

593. The CHAIRMAN asked if any delegates wished further
information on the principle of remuneration and, if not,
whether there were any other points to be raised concerning
Article TV as proposed by the Working Group (document
PHON.2/27).

594.1 Mr. KereveR (France) explained that the comments his
Delegation wished to make were on the borderline between
those that could be put before the Main Commission and those
which belonged to the drafting Committee. Nevertheless, he felt
that they deserved being expressed at this stage of the
discussion.

594.2 The first comment involved a matter of pure form. The
second sentence of Article IV (document PHON.2/27) began as
follows: “However, no compulsory licences may be permitted
except under the following conditions: . ..”. The Delegate of
France found this wording ambiguous, since it raised the
question as to whether the conditions were cumulative or not.
Between paragraphs (b) and (c) of Article IV there appeared the
word “and”, which linked in some way the two last conditions.
This raised, a contrario, a doubt as to whether or not the
conditions provided in Article IV (a) and in Article IV (b) were
cumulative. Therefore, the Delegate of France asked whether it
would be possible to use, in the second sentence of Article IV,
the words “except under all of the following conditions” rather
than the words “except under the following conditions”.

594.3 The second observation dealt with the expression “inter
alia”’. The Delegate of France felt that the thought contained in
this expression would be better expressed in French if the
following formula were used: “en tenant compte, enire autres
éléments, du nombre de copies qui seront réalisées”.

595. The CHAIRMAN said that, speaking for himself, he felt
that the English text presented no difficulty and that it was clear
that the three conditions were cumulative. However, if the
Delegate of France wished to make the wording clearer yet, the
Chairman proposed to submit the French text to the drafting
Committee.

596. It was so decided.

EXAMINATION OF DRAFT CONVENTION (Document
PHON.2/4) (continued)

Article V (continued)

597. The CHAIRMAN reopened the examination of Article V
(3) of the draft Convention (document PHON.2/4). He recalled
that paragraphs (1) and (2) had already been examined, and he
asked the delegates to take up the discussion on paragraph (3)
of Article V. The Chairman invited the Delegate of Japan to
take the floor and to introduce the proposal for modification of
Article V (3) figuring in document PHON.2/12.
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598. Mr. ApAcHI (Japan), after reading the text of para-
graph (3) of Article V as proposed by his Delegation (document
PHON.2/12), explained that under the proposal no Contracting
State would be required to prevent the distribution or
importation of duplicates already manufactured before the
Convention entered into force in that State. The amendment
presented by the Delegation of Japan was based on the principle
that, as a general rule, the Convention would apply to any
phonogram fixed before its coming into force, but not
necessarily to a duplicate of the phonogram manufactured
before the date of that entry into force. Thus, distribution and
importation of duplicates already manufactured could be
permissible.

Atrticle V (3)(b) of the proposal was intended for the benefit
of certain States that would find it difficult to apply sub-
paragraph (a) of the amendment because of their constitutions
or present laws. Under the provisions of paragraph (3)(b), a
State would be able to make a clear-cut declaration that it would
not apply the provisions of the Convention to phonograms fixed
before the entry into force of the Convention in that State. The
Delegate of Japan felt that this amendment was justifiable, and
that it responded to the purpose of the new Convention and the
urgent need to combat record piracy.

599.1 Mr. Kerever (France) supported, on behalf of his
Delegation, the two parts of the amendment presented by the
Delegation of Japan.

599.2 He recalled that during the work of the Committee of
Governmental Experts, which met at Paris in March 1971, the
Delegation of France, as shown by the Report of the Committee
(document PHON.2/3), had expressed the view that the
principle of non-retroactivity with respect to the coming into
force of the Convention had been applied too broadly in the
draft. It was completely normal for the new Convention to have
no retroactive effect; in other words, protection under the
Convention need not be extended to acts that took place in the
past, but only to those taking place after the entry into force of
the Convention. However, Article I of the draft requires the
States to protect the producer of phonograms against the
making of unauthorized duplicates. It was clearly intended that
any manufacture of duplicates without the consent of the
producer must be forbidden from the date of coming into force
of the new Convention, and that only duplicates already in
existence on the date of coming into force could continue to be
distributed by virtue of the principle of non-retroactivity. The
same principle did not apply to the making of duplicates of
phonograms that had already been fixed on that date, as pro-
vided in Article V.

The Delegation of France attached great importance to the
amendment of the Delegation of Japan, not only because of its
practical consequencesin the context of the present Convention,
but also because of the effect that adoption of this principle
could have in other areas. The Delegation of France thought it
desirable that the general principles of non-retroactivity be
correctly applied in the present case, so that the interpretation of
other Conventions would not be undermined. This was why it
fully supported that part of the Japanese amendment appearing
in Article V (3)(a), providing that the principle of non-retro-
activity could only affect duplicates already in existence.

599.3 As for Article V (3)(b) as presented in document
PHON.2/12, the Delegation of France had come to support the
proposal of Japan after some hesitation. Since the repre-
sentative of the phonographic industry had expressed the
opinion that the original provision could be acceptable, one
could conclude that the new provision would not involve any
excessive injury to material interests. The Delegation of France
therefore felt that, since the wording of paragraph (3)(a)
maintained the correct interpretation of the principle of non-
retroactivity, there would be no objection to allowing exceptions
to be made to this principle under the provisions of para-
graph (3)(d). However, these exceptions would not actually
have any jurisprudential effect; they could not be cited as a
precedent, and they would be valid only in the limited case of a
particular industry and the rights of particular producers of
phonograms.

600.1 Mr. ULMER (Germany, Federal Republic of), on behalf
of his Delegation, supported the proposal of the Delegation of
Japan. In view of the current situation, he felt that it was very
important to be able to stop the manufacture of unauthorized
duplicates as soon as possible. It was true, as the Delegate of the
Federal Republic of Germany recognized, that one could argue
that phonograms fixed before the coming into force of the new
Convention would be in the public domain, but since everyone
considered unauthorized duplication to be a piratical act at the
present time, he considered that under the circumstances it was
unnecessary to apply the principle of retroactivity.

600.2 There were some States, the United States of America
among them, for which acceptance of this proposal would create
difficulties. However, these States would have the opportunity
to deposit the notification provided by Article V (3)(b).

601.1 Mr. STrASCHNOV (Kenya) recalled that, at the meeting
of the Committee of Governmental Experts held at Paris in
March 1971, the Delegation of Kenya had declared that for
constitutional reasons its country could not apply the principle
of retroactivity to any extent. The Delegation of Kenya was
therefore not in a position to accept the Japanese proposal
concerning Article V (3) (document PHON.2/12).

601.2 The Delegate of Kenya reminded the Main Commission
that the matter of retroactivity was dealt with in Article 20 (2) of
the Rome Convention as follows: “(2) No Contracting State
shall be bound to apply the provisions of this Convention . .. to
phonograms which were fixed, before the date of coming into
force of this Convention for that State™. In other words, when
the Delegation of France spoke of establishing a precedent, it
should be noted that a precedent already existed.

601.3 The Delegate of Kenya fully understood that under the
terms of Article V (3)(b), as proposed by the Delegation of
Japan (document PHON.2/12), his country could deposit a
notification excluding all retroactivity, and limit protection only
to duplicates of phonograms fixed for the first time after the
coming into force of the new Convention in Kenya. However,
the Delegate of Kenya reminded the Main Commission of the
general discussion on the draft Convention, in the course of
which the principle of simplicity had been enunciated and
supported by all the delegates. Up to that point it had been
possible to avoid providing for any notifications. In only one
case had the possibility of making a choice been accepted, and
the procedure there was very simple; under Article IT the term of
protection could be computed from the date of first fixation or
from the date of first publication, but no notification would be
required. Should the concept of notification be introduced here,
the Delegate of Kenya felt that it would complicate the text and
create an element that could discourage certain States from
ratifying the new Convention.

601.4 The representative of the phonographic industry said
himself that the present wording of Article V (3) would not do a
great deal of harm to the industry. For the sake of simplicity and
the universality of the new Convention, the Delegate of Kenya
favoured the retention of Article V (3) asit appeared in the draft
Convention (document PHON.2/4).

602.1 Mr. HapL (United States of America) also found his
Delegation in a difficult position regarding the proposal of the
Delegation of Japan (document PHON.2/12). The Delegation
of the United States of America was well aware of the principle
underlying the proposal and could see the basic merit in it;
however, the difficulties of the United States of America in
accepting the proposal were the same as those expressed by the
Delegate of Kenya. As in the case of Kenya, the law of the
United States would stand in the way of acceptance of this
proposal, under which it would be necessary to deposit a
notification requiring that the provisions of Article V (3) would
not apply retroactively. The quandary in which the Delegation
of the United States of America found itself derived from the
fact that in the United States at the present time there were
differences of opinion as to the legal status of phonograms fixed
before the coming into force of the new U.S. legislation; it was
important not to prejudice in any way rights which might have
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been acquired in the U.S.A. before the coming into force of the
new law or of the Convention now under consideration by this
Conference. It was for that reason that the Delegation of the
United States of America preferred to retain Article V (3) of the
draft Convention (document PHON.2/4). As the Delegate of
Kenya had emphasized, this would preserve the simplicity of the
Convention and facilitate its acceptance.

602.2 The Delegate of the United States of America pointed
out that his Delegation had presented an amendment to
Article V appearing in document PHON.2/26. In essence, this
proposal could be considered as something of a compromise to
solve the difficulties raised by the proposal of the Delegation of
Japan. The Delegate of the United States of America suggested
adoption of this amendment in order to resolve the problem of
countries that could not accept the principle of retroactivity.

603. Mr. HEpAYATI (Iran) wished to put forward a formal
proposal in order to simplify as much as possible the text of the
Convention. In his opinion, Article V (3) merely reiterated a
general rule of law that had applied throughout the world and
down the centuries: nullum crimen nulla poena sine lege. There-
fore, perhaps it would be better simply to eliminate Article V (3)
as presented in the draft (document PHON.2/4), and to leave it
to the general principles of law and domestic statutes to resolve
the problem.

604. Mr. STEWART (International Federation of the Phono-
graphic Industry (IFPI)), speaking at the invitation of the
Chairman, expressed his gratitude for the spirit behind the
amendment of the Delegation of Japan, which was to avoid
legitimatizing too many existing pirated records. However, as
the Delegate of Kenya had said, the overriding consideration in
this matter was that of simplicity. The wording of the draft
Convention (document PHON.2/4) would permit Contracting
States to apply the principle of retroactivity if they considered it
right and proper to do so. Inleaving the problem to be dealt with
at the national level, Mr. Stewart felt that the minimum of
damage would be done, and declared himself in favour of
Atrticle V (3) of the draft.

605. Mr. ViLLa GonzALEZ (Colombia) preferred to maintain
Article V (3) as proposed in the draft (document PHON.2/4).
He felt that the wording was simpler, more logical, and better
suited to basic legal standards.

606. Mr. PETERSSON (Australia), Mr. SiMoNs (Canada), and
Mrs. Fonseca-Ruiz (Spain), successively expressed their
opposition to the proposal of the Delegation of Japan (docu-
ment PHON.2/12), and in favour of retention of the text of
Article V (3) as presented in the draft Convention (document
PHON.2/4).

607.1 Mr. KEREVER (France) wished to make some remarks
on the arguments that had been put forward against the amend-
ment of the Delegation of Japan.

607.2 Withrespect to the first argument based on Article 20 of
the Rome Convention, it was not at all certain that Article 20
carried the same meaning as the wording of Article V (3) of the
draft. Article 20 of the Rome Convention, in paragraph (2),
dealt not only with phonograms but also with performances and
broadcasts. Therefore, its provisions dealing with phonograms
must be considered in the light of paragraph (2) as a whole.

It should also be noted that Article 20 of the Rome
Convention spoke, in the French version of phonograms
enregistrés (““fixed” in the English version) previously, while
Article V (3) of the draft Convention spoke, in the French
version of phonograms fixés (“‘fixed” in the English version).
The simple fact that precisely the same terms had not been
employed in French was sufficient to show that it was not
completely certain that the solution now proposed by the
wording of Article V (3) of the draft was exactly the same as that
which would result from the Rome Convention. Still another
argument could be advanced: at the time the Rome Convention
was drafted, the phenomenon that today was called “record
piracy” was not so serious. It would therefore be completely
justified if, in the present Convention, a different and more
stringent solution than that of the Rome Convention were to be
chosen.

607.3 With respect to the second argument, that of the need
for simplicity, the Delegate of France remarked that simplicity
could be obtained in two ways: either by maintaining Article V
(3) of the draft, or by limiting the amendment of the Delegation
of Japan to Article V (3)(a). However, the Delegate of France
did not feel that the addition of paragraph (3) (b) softening the
severity of the rule prescribed by Article V (3)(a) of the
Japanese amendment, would seriously disturb the simplicity of
the Convention.

607.4 In conclusion, the Delegate of France declared that the
problem under discussion was broader than the context of the
new Convention. It involved a more general question: the limits
of the principles of non-retroactivity in the application of inter-
national conventions. He referred to the suggestion of the
Delegate of Iran, that Article V (3) of the draft be deleted, and
that the application of the new Convention be made to depend
upon a general rule of law concerning the non-retroactivity of
international conventions. Without taking a position on this
suggestion, the Delegation of France reserved the possibility of
studying it, and of putting it forward later in its own name.

608. The CHAIRMAN, speaking for himself, did not feel that the
question of the limits of the principle of non-retroactivity was
one of major importance for the debates, especially since the
majority of the delegates had declared themselves against the
proposal of the Delegation of Japan. However, the Chairman
asked whether the Delegate of Japan, or the Delegates of the
Federal Republic of Germany andior of France, who had
supported the Japanese amendment, wished the question to be
put to a vote.

609. Mr. ULMER (Germany, Federal Republic of) declared
that his Delegation did not insist that the proposal of the
Delegation of Japan be put to the vote.

610. Mr. ApacHl! (Japan), declared that, since the majority
appeared to be against the proposal of his Delegation, he was
prepared to withdraw it if the withdrawal were also agreeable to
the Delegation of France.

611.1 The CHAIRMAN declared that the proposal of Japan for
the amendment of Article V (3) (document PHON.2/12) was
withdrawn.

611.2 Returning to paragraph (3) of Article V of the draft
Convention (document PHON.2/4), the Chairman noticed that
the Delegate of Iran had suggested its deletion. The Chairman
asked if the delegates supported this proposal of the Delegate of
Iran. Since this was not the case, the Chairman concluded that
the Main Commission, had adopted, without change, the text of
Article V (3) as proposed in the draft Convention (document
PHON.2/4).

611.3 The Chairman opened the discussion on paragraph (4)
of Article V (document PHON.2/4). This specified that the
notification be ‘“‘deposited with the Secretary-General of the
United Nations”. On this point, the United Kingdom had
presented a proposed amendment (document PHON.2/13), to
the effect that the reference to the “Secretary-General of the
United Nations” should be replaced by a reference to the
“Director General of the World Intellectual Property Organi-
zation”. The Chairman suggested referring discussion of this
question until the end of the debates.

611.4 Since no other delegates wished to take the floor on the
subjectof Article V (4), the Chairman concluded that, subject to
the amendment proposed by the Delegation of the United
Kingdom, paragraph (4) of Article V as presented in the draft
Convention {(document PHON.2/4), was adopted.

The session was suspended at 11.05 a.m. and resumed at
11.15 am.

612. The CHAIRMAN, on reopening the session, invited the
Main Commission to examine the proposal for a new para-
graph (5) of Article V presented by the Delegation of the United
States of America (document PHON.2/26). He noted that the
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Delegate of the United States of America had already
mentioned this amendment in his intervention before the
suspension of the session.

613. Mr. HapL (United States of America) reiterated that the
purpose of the amendment presented by his Delegation (docu-
ment PHON.2/26) was simply to make clear that while no State
would be required to apply the provisions of the Convention
retroactively, the Convention could not be construed as pre-
judicing any rights that had been acquired in a particular State
before the coming into force of the Convention in that State. The
Delegate of the United States of America believed that this
wording spoke for itself, and hoped that it would be adopted.

614. Mr. ULMER (Germany, Federal Republic of) saw a diffi-
culty in adopting the proposal of the Delegation of the United
States of America. Within the ordinary meaning of international
conventions, the “rights acquired” in provisions of this sort were
those acquired by third parties. Thus, under the proposal of the
Delegation of the United States of America, the “rights
acquired” would not be those of the producer, but those of the
pirate.

Article V (1) of the draft provided that rights already granted
to producers must not be limited or prejudiced. It was also
recognized that pirates could continue to reproduce phono-
grams fixed before the entry into force of the new Convention. It
was thus unnecessary to say once more that “‘rights acquired by
pirates are protected rights”.

615. Mr. KErevVER (France) shared the viewpoint expressed
by the Delegate of the Federal Republic of Germany. In his
opinion, the amendment proposed by the Delegation of the
United States of America raised the question of how it could be
reconciled with the purport of Article V (1). The provisions of
Article V (1) were quite clear, and it was hard to see what the
amendment could add to the safeguards provided there. On the
other hand, if the amendment was intended to reduce the scope
of Article V (1), one ran up against the same objections, because
it would not be possible to have two contradictory provisions in
the same article of the Convention. The Delegate of France thus
declared himself against the proposal of the Delegation of the
United States of America (document PHON.2/26).

616. The CHAIRMAN observed that the objections presented
by the Delegates of the Federal Republic of Germany and
France appeared fairly formidable.

617. Mr. HAapL (United States of America) declared that after
the interventions of the Delegates of the Federal Republic of
Germany and France, he did not wish to maintain the proposal
to add a new paragraph (5) to Article V (document
PHON.2/26).

Article VI

618.1 The CHAIRMAN invited the Main Commission to under-
take the discussion of Article VI of the draft Convention (docu-
ment PHON.2/4), involving definitions.

618.2 The Chairman reminded the delegates that they had
received several documents containing proposals for amend-
ment of Article VI. They were the following: document
PHON.2/10 (Kenya); document PHON.2/23 (Argentina and
Mexico); document PHON.2/26 (United States of America);
and document PHON.2/28 (Brazil). Since document
PHON.2/28 dealt with, among other things, the first definition
appearing in Article VI of the draft (document PHON.2/4), the
Chairman suggested beginning with an examination of the
proposal of the Delegation of Brazil.

619. Mr. DE SaN (Belgium) wished to make a preliminary
observation before coming to grips with the substance of the
matter. With respect to the presentation of the text, he asked
whether it would not be preferable to put the provisions
contained in Article VI of the draft (document PHON.2/4) at
the beginning of the Convention, as had been done in other cases
such as the Rome Convention.

620. Mr. HepAayaTi (Iran) associated himself with the
comments of the Delegate of Belgium.

621. The CHAIRMAN felt that this was a question that could
appropriately be submitted to the Drafting Committee, on the
understanding that nothing in the meaning of the Convention
would be altered.

622. It was so decided.

623. The CHAIRMAN, returning to the proposal of Brazil
(document PHON.2/28), asked the Delegate of Brazil to
present it.

624. Mr. PEREIRA (Brazil) explained that the amendment
presented by his Delegation (document PHON.2/28) had as its
primary goal the clarity of the text and harmony between the
text of the Rome Convention and the new Convention. He
stressed the necessity for preserving points in common between
the two Conventions unless there were reasons to modify the
wording used in the Rome Convention. In the commentary on
Atrticle VI of the draft Convention (document PHON.2/4), it
was explained that the definitions included in the proposed
Article VI had been based on definitions already appearing in
Article 3 of the Rome Convention. However, the wording used
in the draft was not the same.

624.2 Article 3 (b) of the Rome Convention defined phono-
grams as being “any exclusively aural fixation of sounds of a
performance or of other sounds”. The draft Convention said
simply that “phonogram’” meant “‘any exclusively aural fixation
of sounds”. The Delegate of Brazil observed that the definition
of phonogram in the draft Convention gave the impression of
having the same meaning as that in the Rome Convention while
being even more simple. In reality this was not the case. He
acknowledged that any performance may be regarded as the
result of the bringing together of a group of sounds, but it did not
seem correct to say that any sound could be considered as the
result of a performance. Thus, there was a difference between
sounds deriving from a performance and other sounds. It was
absolutely necessary that the precise definition of phonogram
avoids leaving any situation in doubt. The Brazilian law of 1966
had taken the definition of phonogram, as well as that of
producer of phonograms, from the text appearing in the Rome
Convention, because those definitions had been considered
entirely satisfactory. Thus, if Article VI (1) and (2) were to be
maintained as proposed in the draft Convention (document
PHON.2/4), Brazil, in the light of its domestic legislation, would
not be able to adhere to the new Convention.

624.3 The Delegation of Brazil also proposed an amendment
to Article VI (3), which raised a problem similar to that just
mentioned. In the opinion of the Delegation of Brazil, the draft
Convention was not sufficiently clear in defining unauthorized
duplicates of phonograms, since these duplicates did not contain
“sounds originally fixed” but ““all or part of an original sound
fixation”. It would not be possible to identify a duplicate of a
phonogram simply because it reproduced similar sounds. The
Delegate of Brazil felt that the definition of “duplicates” should
make clear that it was referring to articles containing the same
sequence and the same form of presentation of the sound and
having an identical aural effect, something that finally revealed
that it was the copy of a previous fixation and not of a previous
sound. This was the main reason why the Delegation of Brazil
wished to modify Article VI (3) of the draft Convention.

625.1 The CHAIRMAN felt the Main Commission would agree
that the only infringement of the producer’s rights under the
Convention would be to make a duplicate of the actual fixation
made by that producer. Mere imitation of his fixation would not
be an infringement.

625.2 Referring to the intervention of the Delegate of Brazil,
the Chairman proposed for the moment to limit the discussion to
the definition of “phonograms”. He recalled that it had been
proposed to substitute for the phrase “‘aural fixation of sounds”
the phrase ““aural fixation of a performance or of other sounds”,
and asked the delegates for their opinions on the subject.

626. Mr. HApL (United States of America) said that he found
the proposal of the Delegation of Brazil very interesting. He
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wished to pose two questions to the Delegate of Brazil. The first
question was whether the amendment proposed by the
Delegation of Brazil would mean that the soundtrack of a
motion picture would now be included within the definition of
the phonogram. The Delegate of the United States drew a
distinction for this purpose between the soundtrack itself and
the phonogram on which sounds taken from that particular
soundtrack had been fixed separately.

The second question dealt with a matter of Brazilian law,
which the Delegate of the United States of America confessed
he knew very little about. He had not understood why, without
these amendments, the provisions of Article VI (1) and (2)
would be in conflict with the Brazilian law. Did that legislation
give a broader or a narrower definition than that proposed in
Article VI (1) of the draft Convention (document PHON.2/4)?
The Delegate of the United States felt that answers to these two
questions would help him to formulate his opinion on the
Brazilian amendment.

627.1 The CHAIRMAN said that, as he understood the Brazilian
amendment, it would not take out the word “exclusively’ in the
phrase “‘exclusively aural fixation™. This suggested to him that if
the fixation were one of sound and image together at the same
time, it would not be considered an “exclusively aural fixation”.

627.2 He invited the Delegate of Brazil to respond to the
second question of the Delegate of the United States of
America.

628. Mr. PEREIRA (Brazil) answered that the intention of his
Delegation was to keep the definitions of the new Convention as
close as possible to the definitions of the Rome Convention.

629. Mr. Davis (United Kingdom) confessed that he had
difficulty in finding any effective difference between the two
forms of wording. The Delegation of the United Kingdom had
always thought that the wording proposed in the draft for
Article VI (1), had the same effect as that suggested by the
Delegate of Brazil but was, in fact, more economical in words.
However, since the Delegate of Brazil attached considerable
importance to the problem, the Delegate of the United King-
dom could see no objection to adopting the amendment
proposed by the Delegation of Brazil (document PHON.2/28) in
the interests of securing wider ratification of the new Conven-
tion.

630. Mr. BOoDENHAUSEN (Director General of WIPO) pointed
out that the purpose of the Delegation of Brazil was to have a
definition that was worded in the same way in its own legislation
and in the new Convention. It seemed to him that the Delegation
of Brazil had a point, since the Rome Convention and the new
Convention partly covered the same subjects, and it being open
to States to be members of both Conventions at the same time,
since the two Conventions would be applied by the same States.
He felt that, if there were no compelling reason to have another
definition, the definitions should be the same.

631. Mr. StrascHNovV (Kenya) had no difficulty in adopting
the proposed amendments of paragraphs (1) and (2) of Article
VI (document PHON./28). It was true that the Copyright Act of
Kenya defined phonograms of other sound recordings as being
the first fixation of sounds. It seemed simpler to speak of
“sounds” because the phonogram consisted solely of the sound
part of a performance. The simpler wording of Article VI (1) of
the draft (document PHON.2/4), in the opinion of the Delegate
had the same meaning as the equivalent definition in the Rome
Convention. Nevertheless, the Delegation of Kenya had no
objection to adopting the amendment proposed by the Delega-
tion of Brazil with respect to Article V1, paragraphs (1) and (2)
(document PHON.2/28).

632. Mr. STEwWART (International Federation of the Phono-
graphic Industry (IFPI)), speaking at the invitation of the Chair-
man, emphasized that the practical difference between the draft
Convention (document PHON.2/4) and the proposal of the
Delegation of Brazil (document PHON.2/28) was very small.
However, the argument of the Delegation of Brazil that the
same thing should be defined in the same way in two Conven-
tions dealing with the same matter was, in his opinion, over-
riding.

633. Mr. KEREVER (France) saw no objection to having the
definition in the new Convention mirror word for word the
definition in the Rome Convention. For himself he was unable
to find the slightest difference of substance between the two
definitions, and he likewise saw no difference in their practical
consequences; to him they appeared to be equivalent.

634. Mr. HapL (United States of America), having heard the
explanation given by the Chairman and by the Delegate of
Brazil, declared that his Delegation could accept the amend-
ment to Article VI (1) and (2) proposed by the Delegation of
Brazil (document PHON.2/28). However, the Delegation of the
United States of America hoped that the Report would make
clear the soundtrack of a motion picture would not be included
within the definition of “phonogram”, because it would not be
an “exclusively aural fixation of sounds”. The Delegate of the
United States also emphasized that, in the understanding of his
Delegation, once the soundtrack of a motion picture or tele-
vision film was, as often happened, made into an independent
recording, then that particular recording would be ‘an
exclusively aural fixation of sounds” and would be protected
under the new Convention. If this useful distinction could be
included in the Report, the Delegation of the United States of
America would have no difficulty in agreeing with the proposal
of the Delegation of Brazil (document PHON.2/28).

635. Mr. pE SancrTis (Italy) declared himself satisfied with the
definition of “phonogram” found in Article VI (1) of the draft
Convention (document PHON.2/4). However, he would not be
opposed to the proposal of the Delegation of Brazil if it were
eventually adopted.

636.1 Mr. ULMER (Germany, Federal Republic of) also was
unable to see any difference between the wording of the draft
Convention and that proposed by the Delegation of Brazil.
However, he recognized that the latter had the advantage of
being the same as the drafting of the Rome Convention, and this
was why he supported the proposal of the Delegation of Brazil.

636.2 Inrespect to the situation of phonograms made from the
soundtracks of films, the Delegate of the Federal Republic of
Germany shared the opinion of the Delegate of the United
States of America that such phonograms should be protected by
the new Convention. However, the problem remained of
determining who in that case would be the owner of the rights:
the producer of the film or the first producer of the phonogram
made, of course, with the consent of the film producer. The
question was open at the moment, but perhaps it would be useful
to mention in the Report of the Conference that it was the first
maker of the phonogram who was the owner of the right.

637.1 The CHAIRMAN emphasized that one of the prime
reasons for the new Convention was that makers of films were
protected under the copyright conventions while makers of
exclusively aural fixations were not.

637.2 The Chairman asked the delegates to express their
opinions on the proposal of the Delegates of the United States of
America and the Federal Republic of Germany to insert, in the
Report, an explanation on this question.

638.1 Mr. StrascHNOV (Kenya) did not understand precisely
what would be inserted in the Report. He gave an example of a
cinematographic work or television film comprising a visual part
and an aural part recorded simultaneously. In such a case there
would be no “‘exclusively aural fixation of sounds™. Even if the
soundtrack was being used for making phonograms, the
Delegate of Kenya believed that, perhaps unfortunately, there
would be no protection under the Convention because the
original fixation was not exclusively aural, but simultaneously
aural and visual.

A second example would arise where the soundtrack was
made independently of the original fixation and later added to it.
There were also cases where the soundtrack was recorded
simultaneously with, but independently of the visual fixation, as
was the case in television where the camera recorded both
sounds and images and a recording machine records only the
sounds. In both of these cases, of course, if phonograms were
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made of the separate audio recording for purposes of public
distribution, such a phonogram would correspond to the defini-
tion in the new Convention.

638.2 With respect to the question of the first owner of the
rights, the Delegate of Kenya felt that under the provisions of
Article VI (2)—whether they were worded as in the draft
Convention (document PHON.2/4) or under the amendment of
the Delegation of Brazil (document PHON.2/28)—it would
always be the person who had made the first fixation. If the first
fixation was made by the television organization or the maker of
a cinematographic film, and only later the soundtrack was used
for making phonograms, the Delegate of Kenya believed, for the
reasons already given, that this would not be considered a
phonogram within the meaning of the Convention but, even if it
were, the person who first fixed the sound would be the maker of
the film or television organization and not the person who made
the first gramophone record from the soundtrack. The Delegate
of Kenya considered that the question was too complex
to be explained in simple language in the Report of the
Conference.

639. The CHAIRMAN believed that, thanks to the competence
of the Secretariat of the Conference, it would be possible despite
everything to formulate the necessary explanations and conclu-
sions concerning this discussion in the Report. As the Chairman
understood it, a fixation consisting of both sound and images
would not come within this Convention, although it certainly
would come within the Conventions dealing with copyright. If
the fixation was exclusively aural, then whoever made it would
be the first owner of protection under the new Convention.

640. Mr. BoDENHAUSEN (Director General of WIPQ) added
an observation supplementing the remarks of the Delegate of
the Federal Republic of Germany. In his opinion, when the
soundtrack of a film was later used by someone else to make a
phonogram based on or reproducing the soundtrack, he would
be the first producer in the sense of the Convention. The first
fixation was not exclusively aural, and therefore not a phono-
gram, so that the definition of paragraph (2) of Article VI of the
draft Convention, which spoke only of “the person who first
fixes the sounds embodied in the phonogram”, would not apply.
The Director General of WIPO felt that it was probably not
necessary to insert an explanation in the Report on this point,
because it followed from the Convention. However, if the
Conference considered that a more complete explanation would
be necessary, a reference could be included.

641.1 The CHAIRMAN concluded that the proposal of the
Delegation of Brazil to add at the end of the text of Article VI
(1) of the draft Convention the words “of a performance or
other sounds” had been adopted.

641.2 He invited the delegates to comment on the suggestion
of the Director General of WIPO.

642. Mr. StrascHNOV (Kenya) thought that if the sound
fixation was simultaneous with the visual fixation, and if the
soundtrack of the combined visual and sound fixation were later
transformed into a record and used as such, the definition of
“phonogram” in Article VI (1) would not apply. The matter
would be outside the Convention, because it would not involve a
“phonogram”, that is, an exclusively aural fixation. In this case,
the original was not an exclusively aural fixation, but a combined
aural and visual fixation. A record made from a soundtrack was
in fact a copy of one part of the film rather than an original
“exclusively aural fixation”. At least in the eyes of the
Delegation of Kenya, this conclusion was inescapable and there-
fore the last remark of the Director General of WIPO seemed
very doubtful.

643. The CHAIRMAN proposed that the delegates leave the
question raised by the Director General of WIPO open for the
time being, and that the three proposals be formulated in the
draft Report in brackets. The Conference could then decide
when it examined the draft Report if the proposal of the
Director General of WIPO were acceptable and if it would be
appropriate to insert the interpretations in question in the final

text of the Report. In this way, the delegates would have enough
time to reflect on the question.

644. It was so decided.

645. The CHAIRMAN, after reiterating that the amendment of
Article VI (1) as proposed by the Delegation of Brazil (docu-
ment PHON.2/28) had been adopted, asked if there were any
other comments on Article VI (1).

646.1 Mr. MEINANDER (Finland) wished to draw the attention
of the Main Commission to one specific kind of record piracy
which seemed to have raised some problems. It appeared to him
that those responsible for preparing the draft Convention had in
mind mainly the making of copies of commercially produced
phonograms that were on sale to the public. However, there
were in circulation phonograms made, not as copies from com-
mercially produced tapes but based on broadcasts of musical
performances.

It was evident that copies made from a live broadcast would
not be covered by this new Convention, since in that case there
would be no phonogram in existence from which the duplicates
could be taken. But as soon as the broadcasting organization
made an ephemeral fixation and this fixation was broadcast by
an organization in another country or even by the same broad-
casting organization, there existed a “phonogram” which would
be protected against duplication by the Convention.

It did not seem very logical for the Convention to deny
protection to a program transmitted to the public by means of a
live broadcast, but to grant the same program protection when it
was recorded and rebroadcast from an ephemeral fixation.
However, this was the inevitable consequence of the fact that the
new Convention was not intended to prohibit the making of
piratical records in general, but only concerned the making of
piratical recordsbased on phonograms already in existence. This
limitation in the scope of the Convention might, in the future,
lead to undesirable consequences. The Delegate of Finland
shared the hope of everyone that this Convention could become
a success and that the distribution of piratical discs could be
stopped, but it was to be feared that the use of live performances
and live broadcasts as the subject of piracy would increase. Of
course the Rome Convention, if generally accepted would also
be effective against this kind of piracy and it was hoped that this
problem would be solved within the framework of that Conven-
tion.

646.2 The Delegate of Finland believed that his interpretation
of the difinition of a ‘“‘phonogram” as including ephemeral
fixations was correct. However, doubt might arise asto whether,
on the one hand, the broadcasting organization in the case just
mentioned would be considered a producer of phonograms in
the sense of the Convention and whether, on the other hand, an
ephemeral fixation was to be considered a phonogram in the
sense of the Convention. The Delegate of Finland expressed the
wish that a statement confirming the interpretation of his
Delegation should be inserted in the Report, if that interpreta-
tion were generally accepted by the Conference.

647. The CHAIRMAN stated, as his own understanding, that if
an exclusively aural fixation of sound were made by a broad-
casting organization, it would be a phonogram within the
meaning of the new Convention, even if it were ephemeral. With
respect to the other point raised by the Delegate of Finland, it
obviously related to the protection of performers against
clandestine recordings of their live performances, either in a
theatre or off the air. These clandestine recordings, which in
English have come to be called “boot leg recordings™ rather
than “pirate recordings” would be covered by the Rome
Convention rather than the new Convention.

648. Mr. STRASCHNOV (Kenya) said that he was completely in
agreement with the Delegate of Finland; however, he wished to
add that the broadcaster who made a recording of his
program would be a “producer” within the meaning of the
new Convention, and the recording would constitute a ‘“‘phono-
gram” whether or not it was considered an ‘“‘ephemeral
recording” (a recording made for use within 28 days). If the
recording were an exclusively aural fixation, it would still be a
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“phonogram” within the meaning of the new Convention even if
it were made for permanent purposes. Therefore, perhaps the
Report should not refer exclusively to ephemeral recordings,
but should speak generally of recording made by a broadcasting
organization.

649. The CHAIRMAN asked if the Main Commission had any
objection to inserting a passage to that effect in the Report of the
Conference.

650. It was so decided.

651. The CHAIRMAN invited the Main Commission to turn to
the examination of Article VI (2). He reminded the delegates
that the proposal for amendments of Article VI presented by the
Delegation of Brazil (document PHON.2/28) was still under
discussion. Since the proposed change in Article VI(1) had been
adopted, the Chairman thought that, subject to possible drafting
changes, the proposal of the Delegation of Brazil with respect to
Article VI (2) was acceptable.

652. Mr. PETERSSON (Australia) referred to the possibility that
the Report might contain a passage to the effect that the first
person who produced a record from an audio-visual recording
would be the first producer of a phonogram. If such a passage
were to be included, the Delegate of Australia felt that the word
“first” in Article VI(2) would need to be re-examined, and that
it would probably be necessary to put the word “exclusively”
after the word “first™ in paragraph (2).

653. The CHAIRMAN recalled that it had been decided to defer
until the examination of the Report of the Conference the
discussion on this third proposal concerning audio-visual
fixation, which was controversial. With respect to the proposal
of the Delegate of Australia, the Chairman was not certain
whether it completely covered the point.

654. Mr. ViLLA GoNzALEZ (Colombia) felt that the Spanish
translation of Article VI (2) was incorrect and hoped that the
wording would be revised.

655.1 The CHAIRMAN assured the Delegate of Colombia that
the Drafting Committee would be asked to correct the Spanish
text of Article VI (2). The Chairman suggested, subject to the
possibility of returning to it later, that the discussion of
Atrticle VI (2) be concluded for the moment.

655.2 He invited the Main Commission to examine Article VI
(3) of the draft, to which the Delegation of Brazil had also
proposed an amendment (document PHON.2/28) and he asked
the Delegate of Brazil to present that amendment.

656. Mr. PEREIRA (Brazil) was of the opinion that there was a
small but very important difference between Article VI (3) of
the draft Convention (document PHON.2/4) and Article VI (3)
as proposed by his Delegation (document PHON.2/28). For
purposes of the definition of “duplicate”, the article contained
an “‘original sound fixation” rather than “sounds originally fixed
in the phonogram”. As the Delegate of Brazil had explained
earlier, it could not be asserted that such a phonogram was the
duplicate unless it was possible to recognize that it really was a
duplicate. It would be impossible to identify a phonogram as a
duplicate merely from the fact that it reproduced similar sounds.
In the opinion of the Delegate of Brazil, if the definition were
reworded to refer to “articles which contain... an original sound
fixation”, this would cover the same sequence, the same way of
presenting an identical aural effect and, therefore, would
provide a satisfactory solution to the problem.

657. The CHAIRMAN recalled that the Delegation of the
United States of America had presented, in document
PHON.2/26, a proposal to add the word “actual™ before the
word “sounds” in the English text of Article VI(3). This seemed
to correspond to the proposal of the Delegation of Brazil.

658. Mr. STRascHNOV (Kenya) stated that in principle his
Delegation was in sympathy with the proposal made by the
Delegation of Brazil. The definition as it appeared in

Article VI (3) of the draft Convention (document PHON.2/4)
spoke of “articles which contain... the sounds originally fixed in
the phonogram”. However, it was necessary to visualize the
situation where, for instance, the sounds of a public event were
simultaneously fixed on two different tape recorders. There
could be no question of prohibiting this kind of recording,
because it would not involve duplication. The purpose of the
Convention was to stop the making of duplicates taken from
sounds that had already been fixed, where the duplicates were
made without the consent of the maker of the first fixation. The
Delegate of Kenya thought that the text of Article VI (3) as it
stood in the draft did not bring out with sufficient clarity the idea
that there must actually be a copying of sounds that had already
been fixed, and that the copying must be of these same sounds as
they were fixed for the first time. The Delegate of Kenya
doubted that the proposal of the Delegation of the United States
of America would achieve this purpose; sounds that were
simultaneously fixed on two independent recorders might
actually be the same sounds, but one recording would not be
considered a duplicate of the other. For these reasons, the
Delegation of Kenya preferred a definition along the lines of the
proposal of the Delegation of Brazil (document PHON.2/28).

659. Mr. BODENHAUSEN (Director General of WIPO) wished
to put a question to the Delegation of Brazil. To him there
seemed to be a difference in scope between Article VI (3) as it
figuredin the draft Convention (document PHON.2/4), and as it
appeared in document PHON.2/28 presented by the Delegation
of Brazil. The Director General of WIPO illustrated his point by
giving an example involving the activities of two successive
pirates. First there was an original recording, then the duplicate
was made by a first record pirate. Under the terms of Article VI
(3) as proposed by Brazil that piratical duplicate would be
prohibited. But suppose that a second record pirate duplicated,
not the original recording, but the first pirate’s duplicate. In that
case, under Article VI (3) as proposed in the draft Convention,
this second piratical recording would also be prohibited. How-
ever, this would probably not be the case under the definition
proposed by the Delegation of Brazil, because the second
piratical recording would be the duplicate of a duplicate rather
than a duplicate of the original sound fixation. The Director
General of WIPO felt that, although this was a small difference,
it involved the possibility of regrettable consequences, and he
believed that the scope of protection under the draft Convention
(document PHON.2/4) was wider.

660. The CHAIRMAN said he assumed that this result was not
intended by the Delegation of Brazil. He felt that the matter was
essentially one of drafting, but that it would first be necessary to
settle the principles underlying Article VI (3) as proposed by the
Delegation of Brazil (document PHON.2/28), before sub-
mitting the matter to the drafting Committee.

661.1 Mr. LAURELL! (Argentina) agreed with the Director
General of WIPO that the scope of Article VI (3) of the draft
Convention (document PHON.2/4) was different from that of
the paragraph as it appeared in document PHON.2/28, and
declared that, in principle, his Delegation favoured the text of
the draft.

661.2 The Delegate of Argentina referred to the proposal of
the Delegation of the United States of America (document
PHON.2/26), to add, in the English text of Article VI (3), the
word “actual” before the word “sounds”. He pointed out that,
for Spanish-speaking countries, the proposals would present a
problem of phraseology because, in Spanish, the word actual did
not mean the same thing as the English word “actual”.

662. The CHAIRMAN reiterated that in his opinion, the prob-
lem was basically limited to a question of drafting, and that the
text in question should be submitted to the Drafting Committee
for the choice of the appropriate word to be used in the three
languages.

663. Mr. PEREIRA (Brazil) again explained what his Delega-
tion had intended to accomplish by its proposal for amendment
of Article VI (3). In its view, the use of the term “fixation”
would give the definition a broader meaning than would be the
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case if the only reference were to “sounds” in general. It was
essential to make clear that, when speaking of the concept of
*“the reproduction of a fixation™, one was referring to something
that really amounted to “duplication”. If the word “‘sounds”
were to be left by itself, the Delegate of Brazil felt that it would
not be possible to make this distinction. “Fixation” was a
broader term than “sounds”; it included the way of presenting
the sounds. Sounds could be reproduced, but that would not
amount to duplication. A “duplicate” was characterized by the
fact that it contained “all or part of an original sound fixation™.

664. The CHaIRMAN did not believe that there was any
disagreement among the delegates on the substance of the
proposal for amendment of Article VI (3) presented by the
Delegation of Brazil (document PHON.2/28).

665.1 Mr. KEREVER (France) wondered whether there were
actually any substantive differences between the texts. He
pointed out that the wording of Article VI (3) of the draft
(document PHON.2/4) had been criticized on the ground that
there was a sharp distinction between the concepts of “sounds’
and “fixation”. The Delegate of France felt that in reality there
was no substantive difference, nor was there any need to correct
the wording of the text of Article VI (3) in the draft. The
proposal for amendment presented by the Delegation of Brazil
did not make the French version any better. Instead, it made it
less clear, because, in French, it was difficult to speak of les
supports qui contiennent une fixation (‘“‘articles which contain...
(a) ... fixation™). A fixation, which was a material object, could
never be contenue (‘“‘contained”) in a support (“‘article™), which
was another material object. The Delegate of France considered
the wording of Article VI (3) of the Convention to be very clear.
The use of the comprehensive expression sons originairement
fixés dans le phonogramme (“sounds originally fixed in the
phonogram”) meant that what was being duplicated was the
aggregate of everything that went into making the fixation.

665.2  With respect to the proposal of the Delegation of the
United States of America to add the word “actual” in the
English version of Article VI (3) of the draft, the Delegate of
France understood that this modification involved only the
English version and had no implications for the French version.
Moreover, he could see no way how this addition could be made
comprehensible in the French version.

666.1 The CHAIRMAN declared that the last interventions had
confirmed his feeling that this was essentially a problem for the
Drafting Committee, and that there was no disagreement on the
substance.

666.2 The Chairman apologized to the Delegate of the United
States of America for not having given him the opportunity to
present his amendment to Article VI (3) appearing in document
PHON.2/26, which proposed to insert the word “actual” before
the word “‘sounds” in the English text. He enquired whether the
Delegate of the United States wished to speak on this subject, or
whether he would prefer to leave it to the Drafting Committee to
decide whether or not to insert this word in the English text of
Atrticle VI (3).

667.1 Mr. HapL (United States of America) supported the
point of view expressed by the Director General of WIPO
concerning the proposal of the Delegation of Brazil. He
confirmed that his Delegation was in agreement with the
substance of Article VI(3), and he therefore hoped that the text
proposed in the draft Convention (document PHON.2/4) would
be retained, rather than being amended as suggested by the
Delegation of Brazil (document PHON.2/28). In the opinion of
the Delegate of the United States of America, this was actually a
matter of wording to be worked out in the Drafting Committee.

667.2 As for the proposal of his Delegation to amend the
English version of Article VI (3) (document PHON.2/26), the
Delegate of the United States of America underlined that the
change would have no effect on the other versions of the text. Its
purpose was to make clear once again, in the English text of
Article VI (3), the point already made in paragraph 54 of the
commentary on the draft Convention (document PHON.2/4):

“‘imitations’ which are new recordings which imitate or
simulate the sounds of an original recording are not prohibited
by the Convention™. If that explanation could be included in the
Report of the Conference, the Delegate of the United States of
America thought that it might be possible to withdraw his
proposal to insert the word “actual” before the word “sounds”
as being no longer necessary.

668. The CHAIRMAN proposed that the Main Commission turn
to an examination of the words ““all or part of”, which appeared
between brackets in Article VI (3) of the draft Convention
(document PHON.2/4), and which had been taken up by the
Delegation of Brazil in its proposal for amendment of Article VI
(3) (document PHON.2/28).

669. Mr. StrascHNoV (Kenya) declared that his Delegation
had difficulties in accepting the words in brackets in Article VI
(3) (document PHON.2/4). He reminded the delegates that
these words did not appear in Article 10 of the Rome Conven-
tion which accorded producers of phonograms a similar right of
reproduction. That Article simply said that “Producers of
phonograms shall enjoy the right to authorize or prohibit the
direct or indirect reproduction of their phonograms”. The
Delegate of Kenya also emphasized that in the Copyright
Conventions it was not stated anywhere that the author enjoyed
the right to authorize or prohibit the reproduction of his work in
whole or in part. They spoke simply of the reproduction of his
work.

In the opinion of the Delegate of Kenya this was an important
point. That morning a text of Article IV had been adopted
permitting certain exceptions and limitations. Included among
these exceptions was, of course, the matter of quotation. It
would therefore be possible without violating the provisions of
the new Convention for the protection of phonogram producers,
to make a quotation consisting of a reasonable part of one
phonogram and reproduce it in another phonogram. It was true

that the legislation of Kenya specified that “Copyright in sound
recording shall be the exclusive right to control in Kenya the
direct or indirect reproduction of the whole or a substantial part
of the recording™ (Article 9 of the Copyright Act of 1966). The
Delegate of Kenya believed that this provision had been taken
from the Copyright Law adopted in 1956 in the United
Kingdom.

In the opinion of the Delegate of Kenya, no harm would be
done to the producers of phonograms if the words “all or part
of” were to be deleted. This would avoid having an inconsistency
in the new Convention resulting from the fact that, on the one
hand, Article VI(3) said that even the duplication of a part of a
phonogram would be prohibited if not authorized by the
producer and, on the other hand, Article IV allowed such partial
reproduction within the framework of the concept of fair
dealing, that is, reproduction for purposes of quotation,
reporting current events, etc., if it were for distribution to the
public.

The Delegate of Kenya repeated that it was not the intention
of his Delegation to restrict the rights of the phonographic
industry. What it wanted was a logical Convention, and the
Convention would not be logical if partial duplication were
permitted under the limitations of Article IV but prohibited
under Article VI (3). If the words in brackets were to be
retained, great difficulties would be created for Kenya and for
many other African countries, and perhaps even for the United
Kingdom. Tt would also jeopardize the rapid ratification of the
new Convention, at least as far as Kenya was concerned.

670.1 Mr. STEWART (International Federation of the Phono-
graphic Industry (IFPT)) speaking at the invitation of the Chair-
man, stressed that the history of this problem was of importance
because it was a matter of substance rather than drafting. Rather
than contenting themselves with copying from just one phono-
gram, the pirates often had the habit of copying from several
phonograms at once. They would take one track from a long-
playing record and join it to other tracks from other long-playing
records. They could thereby offer the public a combination of
the latest songs, which was something an individual producer of
phonograms could not do. Thus, the copying of a part of a
phonogram was a substantial business for the pirates and hence a
point of substance for the new Convention.
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At the meeting of the Committee of Expertsin Parisin March
1971, it had been decided to put the words “all or part of”
between bracketsbecause it had been pointed out that the words
did not appear in Article 10 of the Rome Convention. It was
perfectly true that the Rome Convention simply said that the
producers of phonograms were protected against “the direct or
indirect reproduction” of their phonograms. However, the com-
mentary to Article 10 of the Rome Convention showed that the
Delegation of Belgium proposed an amendment very similar to
the words between brackets. This amendment was withdrawn
because, as it stated in the General Report of the Rome
Conference: “This amendment was considered superfluous
since the right of reproduction is not qualified, and is to be
understood as including rights against partial reproduction of a
phonogram”. In other words, the understanding of the Diplo-
matic Conference of Rome was that parts of phonograms were
protected.

670.2 Mr. Stewart could appreciate the difficulty of the
Delegate of Kenya in view of the laws of Kenya, Uganda and
Nigeria, which all contained provisions with the same wording
on this point. These provisions spoke of “‘the whole or a substan-
tial part of the recording”. Mr. Stewart, speaking on behalf of
the phonographic industry, believed that this wording could be
accepted because, subject to the opinion of the Conference, he
felt that any judge would hold that the use of one track of along-
playing record was the copying of a substantial part of a record.
He believed that one could even go alittle further and say that, if
a sufficient part of a track were taken to make it plain that the
melody and the flow and character of the musical creation were
there, that part would be considered a substantial part of the
recording. On the other hand, it was quite plain that the
illogicality to which the Delegate of Kenya had referred had to
be dealt with. The phonogram producers did not, of course, have
any objection to quotations, which were permitted under the
Rome Convention as well. For these reasons, Mr. Stewart
proposed that the part in question of Article VI (3) be draftedin
the following way: “... the whole or a substantial part of...”".

671. Mr. LARREA RICHERAND (Mexico) stated that his
Delegation supported the proposal of the representative of the
International Federation of the Phonographic Industry. He
added that the proposal of the Delegate of Kenya appeared very
ambiguous to him. Under that proposal, quotations would be
permitted on condition that they did not reproduce a substantial
part of the phonogram; pirates would therefore be able to
reproduce “parts” that were not very important from several
phonograms, and in this way produce a new commercial disc
comprising 20 or 40 different musical ‘‘hits” that were popular
at a particular time. This would obviously be harmful to the
interests of the producers of phonograms.

672. Mr. CHAUDHURI (India) said he disagreed with the
opinion expressed by the Delegate of Kenya that there would be
a logical inconsistency between Article IV, as adopted, and
Article VI (3) if it retained the words in brackets. He endorsed
the view expressed by the representative of the International
Federation of the Phonographic Industry that the brackets
should be removed and that either the words *all or part of”
should be retained, or that the phrase *“the whole or a substantial
part of” should be substituted. He did not feel that there would
be a conflict, since the latter was subject to Article IV, which
allowed for the right to make quotations, etc... The Delegate of
India added that, if the addition of the words “a substantial”
would meet the difficulty pointed out by the Delegation of
Kenya, his Delegation was prepared to accept this solution.

673. Mr. PETERSSON (Australia) stated that, in view of the
provisions of the Australian Copyright Act protecting phono-
grams, the words in brackets would cause considerable difficul-
ties unless some qualification such as “substantial” were added.
He understood very well the problems of the phonographic
industry, but it was also necessary to take into account the
difficulties arising from the legislation in force in his country,
which were the same as those of Kenya and of other countries
whose statutes were taken from the Copyright Law of the
United Kingdom.

674. Mr. Davis (United Kingdom) said that it seemed to him
that the delegates were rapidly approaching the right answer for
the wrong reason. He himself did not believe that the question of
exceptions bore in any way upon the definition in paragraph (3)
of Article VI. From the point of view of the Delegation of the
United Kingdom, it would be possible to accept either the
complete removal of the phrase ““all or part of” or a modification
to include the words “substantial™.

675. MTr. DE SaN (Belgium) supported the suggestion made by
the representative of the International Federation of the Phono-
graphic Industry (IFPI) which was in line with the thinking
behind the intervention of the Delegation of Belgium at the
Diplomatic Conference of Rome in 1961.

676. Mr. HApL (United States of America) agreed with the
Delegate of the United Kingdom that the phrase could either be
deleted entirely or qualified by the addition of the adjective
“substantial”, as had been represented by the representative of
the International Federation of the Phonographic Industry
(IFPI). However, he wished to make one point which he
considered extremely important. Use of the word “substantial”
seemed to imply a quantitative standard concerning the amount
taken; but everyone knew that more than merely a matter of
quantity was involved, and that the quality of what was taken
could be very important.

As an example the Delegate of the United States of America
referred to the hypothetical case described in paragraph 55 of
the commentary on the draft Convention (document
PHON.2/4): “The example cited was that of a pirated long-
playing record containing twelve songs (tracks), each song
having been reproduced from a different original long-playing
record”. In this case, could one say that the taking had not been
“substantial”, since as a matter of quantity the pirates had only
taken one-twelfth of the original phonogram? If this interpreta-
tion could be given to the word “‘substantial” the Delegation of
the United States of America could not agree with it, because in
its view any duplication of a fixation of an entire song under any
circumstances would be a violation of the rights of the phono-
gram producer. It was essential that this be made abundantly
clear, and if there were to be any question about it the
Delegation of the United States of America would be quite
concerned about the introduction of the word “substantial”.

677. Mr. PEREIRA (Brazil) did not feel that there was any
necessity to add the word “substantial”. In addition to the points
concerning quantity and quality made by the Delegation of the
United States of America, the Delegation of Brazil wished to
emphasize another point. If the duplicate possessed a sufficient
number of distinctive characteristics to show clearly that it was a
duplicate, the Delegation of Brazil felt that it should also be
clear enough that the part copied was sufficiently substantial.

678. The CHAIRMAN noted that the difficulty arose from the
fact that the word “substantial” already appeared in the legis-
lation of a number of countries.

679. Mr. STRascHNOV (Kenya) declared that, although his
Delegation would prefer to see the words between brackets
removed, it could agree to maintain them with the addition of
the word “substantial”. This would remove the difficulty that
Kenya would have in ratifying the new Convention if the words
in brackets were retained without change.

680. Mr. WEINCKE (Denmark) had some hesitation in using
the words “all or a substantial part of” in an international
Convention. This formulation was not to be found in either of
the International Copyright Conventions or in the Rome
Convention. The use of these words in the new instrument could
create the risk that the other conventions would be wrongly
interpreted. The Delegate of Denmark therefore felt that it
would be preferable simply to delete the words in brackets in
Article VI (3) (document PHON.2/4), and to explain in the
Report that the producers were protected against unauthorized
duplicates containing only parts of the original recording.

681. Mr. CoHEN JEHORAM (Netherlands) explained that, if the
addition of the word “substantial” were accepted, the Delega-
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tion of the Netherlands would like to have an explanation added
to the Report. Speaking of the example referred to by the
Delegate of the United States of America, of the case where one
track from a long-playing record was pirated, he wondered
whether in all countries the judges would take it as a matter of
course that this constituted the taking of a substantial part from
the original record. The Delegate of the Netherlands agreed that
this might be true in English-speaking countries, although even
there it might be open to some doubt, and in any case in the
Netherlands it would not be so certain. Consequently, if this
proposal were accepted, it would be appropriate to include in
the Report an authoritative interpretation of what was meant.

682. Mr. KEREVER (France) felt that it was a matter of some
concern whether or not the words “all or part of ” appeared in a
definitions article, which was something that could be inter-
preted strictly in the national legislation of the various different
countries. Without the words “all or part”, the text of Article VI
(3) would define the duplicate of a phonogram as an article
containing the sounds originally fixed in the phonogram. This
wording would therefore not rule out the possibility of an
interpretation that, in order to have a “duplicate” it would be
necessary that the original phonogram had been copied in its
entirety. As a result, the Delegation of France believed that the
only way to attain the purpose of the Convention would be to
add a further statement to the definition referring to “all or
part” of the sounds.

Since quotations were, of course, possible, one might
also satisfy certain concern by adding a phrase such as: ““‘Subject
to the exceptions provided in Article IV, to the extent that
quotations are permitted”. In any case, if this suggestion were
not retained, and if it were necessary to limit the scope of the
words “all or part” in some other way, the Delegation of France
felt that the addition of the word “substantial” might offer a
solution. The purpose of the Convention was to prohibit the
commercial exploitation of unlawful copies. In this sense, the
word “substantial” would refer to a commercially utilisable part,
and it would be possible to present an illegal activity consisting
of reproducing a fixation of one song from a long-playing record
consisting of 12 songs, and of doing the same thing with respect
to several other different long-playing records. On the other
hand, if a phonogram included a few measures of a song or even
the dominant theme used once outside of its original context, it
would not involve a “substantial” part because it would not be
commercially utilizable in itself. In summary, the Delegation
of France felt that it would be necessary to state clearly in
the Convention that the partial duplication of phonograms
was prohibited, by saying either “all or a substantial part
of the sounds originally fixed” or “‘all or part of the sounds
originally fixed, subject to the exceptions provided in
Article IV”.

683. The CHAIRMAN said that since his own country, the
United Kingdom, was the source of the word “substantial®”, he
felt he should give some explanation of the United Kingdom law
as he understood it. Under the copyright law of the United
Kingdom, the words “substantial part” could include quite a
small part, and this was much more a question of quality than
one of quantity.

684. Mr. BODENHAUSEN (Director General of WIPQ) was of
the opinion that the majority of the delegates were in favour of
adding the word “‘substantial” to the definition. Therefore, the
phrase in Article VI (3) would read: “or a substantial part”.
Furthermore, a passage would be added to the Report of the
Conference explaining that the phrase ‘‘substantial part”
referred both to quantity and to quality and that, for example,
the duplication by a pirate of a fixation of one of the 12 songs on
a phonogram should be considered the taking of a substantial
part. The Director General felt that this would cover all of the
opinions expressed by the Main Commission.

685. The CHAIRMAN felt that it might be possible to complete
the discussion on this question by agreeing to the proposal to add
the term “‘substantial” before the word “part”.

686. Mr. PEREIRA (Brazil) was entirely in agreement with the
comments made by the Director General of WIPO.

687. Mr. QUINN (Ireland) shared the viewpoint expressed by
the Delegation of the United Kingdom favouring either the
deletion of the words between brackets in Article VI (3) (docu-
ment PHON.2/4), or, if the words were retained, the addition of
the word “substantial”. He explained that the word “substan-
tial”” also appeared in the Irish law on the subject.

688.1 The CHAIRMAN declared that the intervention of the
Director General of WIPO had correctly summed up the general
opinion of the Main Commission on this question.

688.2 He proposed to adjourn the session and to reopen the
debate at 3 p.m. with the examination of new proposals for
amendment of Article VI of the draft Convention (document
PHON.2/4).

The session rose at 1.10 p.m.

FIFTH SESSION
Thursday, October 21, 1971, 3 p.m.

EXAMINATION OF THE DRAFT CONVENTION (Docu-
ment PHON.2/4) (continued)

Article VI (continued)

689. The CHAIRMAN informed the Main Commission that
several delegations had proposed to add a definition of the
concept of ‘““distribution to the public” to Article VI. These
proposals were contained in the following documents: docu-
ment PHON.2/10 (Kenya) (two alternatives were suggested in
this proposal); document PHON.2/23 (Argentina and Mexico);
and document PHON.2/26 (United States of America). The
proposal of the Delegation of the United States did not differ
very much from one of the alternatives proposed by the Delega-
tion of Kenya. The Chairman felt that it would not be wise to
attempt to settle the actual wording of the definition of
“distribution to the public” in Plenary Session, but that the
delegates should try to determine the scope of what the
expression was intended to cover. The Chairman therefore
suggested that the delegations of the countries mentioned
above should first take the floor to explain the thinking on which
their proposals were based, and he invited the Delegate of
Kenya to present the proposal of his Delegation (document
PHON.2/10).

690.1 Mr. StrascHNov (Kenya) considered the concept of
““distribution to the public” as actually being a pre-concept to
the whole Convention, and felt that a definition of it must appear
in the text of the new Convention along with the definitions of
the concepts of “phonogram”, “producer” and “duplicate”. He
recalled that, at the meeting of the Committee of Governmental
Experts at Paris in March 1971, several delegations, including
those of Yugoslavia, France, and Kenya, had asked for a defini-
tion of this concept to be included in the draft Convention.
Without such a definition there could be great danger to the
universality of the new international instrument, because many
countries might hesitate to ratify it if what is meant by “distribu-
tion to the public” were left unclear.

The Delegate of Kenya, echoing remarks made on the
previous day by the Chairman, reiterated that the Convention
had nothing to do with the secondary uses of records, but deals
exclusively with duplications, importations for public distribu-
tion, and distribution to the public. Although this principle
would be explained in the Report of the Conference, the
Delegate of Kenya did not feel that this would be sufficient,
since reports were often not taken into consideration. The
concept of “distribution to the public” must therefore be
defined in the new Convention itself, especially since it was of
particular importance for broadcasting organizations in devel-
oping countries. Broadcasting was extremely important for the
developing countries and in many developing countries,
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particularly in Africa, the broadcasting organizations were not
independent corporations but were part of a state ad-
ministration.

The Delegate of Kenya recalled that, following an interven-
tion by his Delegation, the Committee of Governmental Experts
meeting at Paris in March 1971 had recognized “the reproduc-
tion of phonograms by broadcasting organizations, as also the
exchange of programs between them, did not constitute dis-
tribution to the public and was not, accordingly, affected by the
proposed Convention” (document UNESCO/WIPO/PHON/7,
paragraph 75). He also noted that a similar statement appeared
in the official commentary on the draft Convention, prepared by
the International Bureau of WIPO (document PHON.2/4,
paragraph 29).

Since the proposals of the Delegation of Kenya (document
PHON.2/10) and of the Delegation of the United States of
America (document PHON.2/26) were very similar, the
Delegation of Kenya was prepared, in order to simplify the
discussion, to withdraw its proposal in favour of the proposal of
the Delegation of the United States of America.

690.2 On the other hand, the Delegate of Kenya declared that
he could not agree to the proposal presented by the Delegations
of Argentina and Mexico (document PHON.2/23). That pro-
posal referred to the exchange of one or more copies of a phono-
gram as being a ““distribution to the public”’. The Delegate of
Kenya took issue with the proposition that distribution to the
public could ever refer to an act where one single copy was
offered for sale or otherwise distributed. The exchange of
programs between broadcasters was one of their very important
activities, and was precisely one of the cases that should be
clearly excluded from the scope of the new Convention. The
Delegate of Kenya also had a question as to what the term
“indirectly” was intended to mean in the phrase “offered for
sale, hire or exchange, directly or indirectly, to the general
public...” as it appeared in the proposal in question. In his
opinion, the term could not be used even to describe the case
where duplicates were advertised as premiums inducing people
to buy a certain product, since eventually the phonogram would
be distributed to the public directly. He understood that the
duplication itself could be made indirectly, as for instance by
recording a broadcast that included a record, but he could not
understand how this concept of indirect use could be applied in
relation to distribution to the public. It was important to define
the concept of “distribution to the public” correctly, since any
ambiguity allowing the term to be interpreted as affecting
broadcasting organizations would mean that certain States,
notably those whose broadcasting organizations were part of
their administration, would not ratify the new Convention,
whose scope would thus be narrowed.

The Delegate of Kenya recalled the declaration made in Paris
at the meeting of Governmental Experts by the Director-
General of the International Federation of the Phonographic
Industry (IFPI), to the effect that there was no intention to
interfere with these activities of broadcasting organizations, and
he hoped that this statement could be confirmed at the present
Conference. He also recalled that Mr. Wallace, now the
Chairman of the Main Commission, had made a similar
declaration at Paris.

690.3 The definition of the term “published works” in the
Berne Convention referred to the making available of copies to
the public. Nonetheless, it was found necessary in the Berne
Convention to state very clearly that certain acts such as broad-
casting and public performance, did not constitute publication.
Unless the new Convention contained an appropriate definition
of “distribution to the public”, it might be thought that a phono-
gram could be “distributed” through tlie act of making it heard
by the public by means of performance, broadcasting, or wire
diffusion. Especially in view of the precedent of the Berne
Convention, which clearly stated that broadcasting and public
performance were not publication, it was essential to define
“distribution to the public” in order to avoid any possible
misinterpretation of the new Convention in connection with
secondary uses.

691. The CHAIRMAN, noting that the Delegation of Kenya had
withdrawn its proposal presented in document PHON.2/10 in

favour of the proposal of the Delegation of the United States of
America (document PHON.2/26), asked if the Delegate of the
United States of America wished to add anything to what the
Delegate of Kenya had said on the point. Since this was not the
case, the Chairman asked the Delegate of Argentina or of
Mexico to present their joint proposal (document PHON.2/23).

692.1 Mr. LAURELLI (Argentina), before presenting the
proposal contained in document PHON.2/23, explained that in
the last analysis the idea on which it was based was not different
from that underlying the proposal of the Delegation of Kenya. It
would appear on analysis that the proposal of the Delegations of
Argentina and Mexico (document PHON.2/23) corresponded
to the second alternative suggested by the Delegation of Kenya
(document PHON.2/10).

692.2 The Delegate of Argentina explained that the legisla-
tion of his country had adopted an expression very close to the
wording of the Kenyan proposal, which referred to an act “the
purpose of which is to place duplicates of a phonogram at the
disposal of the general public. ..”. The intention there was to
introduce into the definition the notion of fraudulent behaviour
that is inherent in the act of record piracy.

692.3 The text of the proposal of the Delegations of Argentina
and Mexico had not referred to the “commercial nature” of a
particular act as a factor to be concerned in determining its
character, so as not to impose on the producer the need to prove
whether an act of piracy had been undertaken for commercial
purposes, and thus not to limit the possibilities of obtaining
damages or imposing penal sanctions. The Delegate of
Argentina recalled that legislations based on the Napoleonic
Code drew a distinction between the objective act of commercial
dealing and the act of a civil nature involving the subjective
purpose of financial gain. It would be pointless to introduce the
additional question of whether or not the act of piracy was
“commercial”’ or “civil” in nature, and the addition of a
reference to “commercial purpose” would therefore needlessly
limit the protection given to producers of phonograms.

692.4 In the opinion of the Delegate of Argentina, the term
“indirectly” covered all of the steps involved in making an
illegally duplicated phonogram available to the public. The
Delegate of Argentina recognized that, at the roots of the
proposal presented jointly by the Delegations of Argentina and
Mexico (document PHON.2/23), could be found the concerns of
an attorney who, in representing the plaintiff in a case involving
the rights in question, would wish to find the strongest possible
support in the Convention.

692.5 With respect to the reference to the different forms of
“piracy” the remarks of the Delegate of Kenya had convinced
the Delegate of Argentina that the enumeration of acts sought to
be prevented (“sale, hire, orexchange”) would limit the scope of
the words “any act”. Therefore, the Delegation of Argentina
would not insist on maintaining those words in the text of its
proposal (document PHON.2/23), since they were covered by
the term “any act”.

692.6 The reference to “one or more copies” was intended to
show that it was not the quantity of copies that characterized the
illegal act, but simply the making available of an illegally
duplicated phonogram to the general public or any section of it.

692.7 In conclusion, the Delegate of Argentina stated that the
words “reproduced without the consent of the producer” had
been included in the text proposed in document PHON.2/23
because it had seemed appropriate there to repeat the wording
used in Article I of the new Convention to define the illegal act in
question.

693.1 The CHAIRMAN hoped that it would be possible to settle
the point raised by the Delegate of Kenya, as to whether the
Convention dealt exclusively with the trafficking in duplicates of
phonograms, and did not deal with performance or broadcasting
of the phonogram. In his opinion, it was clearly the view of all of
the delegates that the Convention was concerned only with the
making, importation or distribution of physical objects and had



SUMMARY MINUTES (MAIN COMMISSION)

105

nothing to do with secondary uses of phonograms such as
performance or broadcasting.

693.2 Under these circumstances, the Chairman noted that
the Delegation of Kenya, among others, wished to state this
principle explicitly in the Convention itself. He asked whether
any of the delegates dissented from this view, and would prefer
merely to have the point explained in the Report of the
Conference.

694.1 Mr. KEreveR (France) stated that his Delegation had
always been in favour of including a definition of the concept of
“distribution to the public” in the present Convention and that
its opinion remained the same. However, in the face of several
proposed definitions, it had not yet made up its mind as to the
merits of the various proposals.

694.2 The Delegation of France was a little puzzled by the
definition proposed by the Delegations of Argentina and
Mexico (document PHON.2/23). This definition included a list
of activities, and no one could say whether or not they were
limitative. Since the only things enumerated were “‘sale, hire or
exchange”, it could have asked, for example, how the case of a
free offer of a phonogram as a premium in connection with the
advertisement of some other kind of commodity would be dealt
with. Perhaps it would be necessary to complete this list of the
three activities (sale, hire and exchange) with a general formula
also referring, perhaps, to any activity having a final or
intermediate commercial purpose. Nevertheless, the Delegate
of France recognized that the question raised by him was a bit
secondary, because all of the proposed definitions had their
merits and were not basically so different from each other.

694.3 On the question of the exchange of programs among
broadcasting organizations, the Delegate of France did not feel
that the objections of the Delegate of Kenya were well based.
The definition proposed by the Delegations of Argentina and
Mexico (document PHON.2/23) would prohibit the exchange of
duplicates of phonograms only where in the end they were
offered to the general public. It did not seem to him that this
would include the use of discs duplicated by a broadcasting
organization and, consequently, he did not feel that exchanges
between broadcasting organizations would be covered. The
Delegate of France felt a certain uneasiness concerning the
position of the Delegate of Kenya which, if he understood
correctly, was in favour of including a formal statement in the
Report of the Conference declaring that the use of unauthorized
phonograms in broadcasting, their exchange between broad-
casting organizations, or the unauthorized duplication by the
broadcaster of an authorized phonogram would be legal activi-
ties within the meaning of the new Convention. The Delegation
of France was concerned about the effect of such a statement in
countries that consider the phonogram producer as an author
and protect him by copyright. In its opinion there would be a
danger that, if the broadcasting organization were relieved of
the obligation to obtain authorization from the phonogram
producer to do certain things, it might be thought that the same
privileges could be exercised with respect to the rights of any
other copyright owners. Hence, if the proposal of the Delegate
of Kenya were to be inserted in the Report of the Conference,
the Delegate of France felt that it would perhaps be appropriate
to complete the statement by saying that the privileges accorded
to broadcasting organizations extended only to the rights of
phonogram producers, and did not affect the rights of any other
copyright owners whose works were incorporated in the phono-
gram. In any case, however, it was difficult for the Delegate of
France to see how a country that assimilated phonogram
producers to authors could decree that certain activities
involving duplication and exchanges of records would be lawful
with respect to the rights of the producer as a producer, but
would continue to be unlawful with respect to the rights of any
other authors whose work was incorporated in the phonogram.

695.1 Mr. STEWART (International Federation of the Phono-
graphic Industry (IFPT)), taking the floor at the invitation of the
Chairman, wished first of all to respond to the Delegate of
Kenya concerning the two points on which there had been
unanimous agreement at Paris in March 1971, and which the

Delegate of Kenya wished to have confirmed in connection with
adoption of the new Convention. Mr. Stewart confirmed that
both of these principles had been agreed, and declared straight-
away that he and the Organization he represented would stand
by this agreement.

The first point was that the new Convention would not deal
with secondary uses of phonograms. Mr. Stewart stated that this
principle was agreed to by all. The second point was that there
should not be any interference with the legitimate activities of
broadcasting organizations. Here, too, Mr. Stewart expressed
agreement with the principle.

Mr. Stewart added one further remark concerning the state-
ment of the Delegate of Kenya that in the developing countries,
atleast in Africa, the broadcasting authorities were departments
of State. This was perfectly true, and for this reason it could be
presumed thatin mattersinvolving the use of phonograms, these
organizations would act scrupulously and honourably. On the
other hand, it was equally true that in very large parts of the
world the majority of broadcasting organizations were com-
mercial enterprises.

695.2 Mr. Stewart felt that it would be useful to the Main
Commission to describe some specific cases in which the defini-
tion of ‘“distribution to the public” would be of cardinal
inportance.

First of all, Mr. Stewart pointed to the case of a broadcasting
organization transmitting illicit phonograms that it had not
made itself. The organization would not be affected by the draft
Convention (document PHON.2/4). Referring back to his
remarks about the honesty and scrupulousness of broadcasting
organizations, especially when they were State-owned,
Mr. Stewart could hardly imagine that an organization would
willfully engage in broadcasting pirate records. It was quite
conceivable, however, that they might do so inadvertently, and
in such a case, he felt that it would be sufficient simply to draw
their attention to what they had done, since it could be expected
that they would give satisfaction if they possibly could.

The second case involved the broadcaster who, having made a
program from illicitly-made phonograms, then disposed of it
in some way or another, by giving it away, exchanging it, or
selling it. The phonogram thus made and disposed of could then
pass across frontiers and possibly throughout continents, and
still the Convention as proposed in the draft (document
PHON.2/4) would not apply to it.

The third case involved a phenomenon that had become
known in several countries, where commercial phonogram
producers were in business solely for the purpose of producing
phonograms for broadcasters. In such a case, the producer could
duplicate a variety of phonograms illegitimately but, when
challenged, his reply would be that he had not produced them
for distribution to the public, but merely for sale to the broad-
casting organization in his country.

The next case, which had already been mentioned, involved
the producer of illegitimately-made phonograms which were
later given away in connection with goodsrather than being sold.
This practice was fairly common in many countries: for example,
organizations selling petrol, certain hardware items, and other
goods had repeatedly placed large orders with producers of
phonograms and then given these phonograms to the public as a
bonus or in connection with an advertising stunt. Here again, the
phonogram producer could say when challenged that he had not
produced them for distribution to the public, but rather for sale
to one commercial enterprise. Mr. Stewart was sure that there
were many more examples of this kind that could illustrate the
commercial acumen and vivid imagination of the record pirates.
The purpose of the new Convention should be to outlaw record
piracy and, with this generally agreed aim in view, to reduce the
number of loopholes in the Convention to the fewest possible.
He was sure that legitimate interests of broadcasting organiza-
tions would be in agreement with that aim.

695.3 In closing, Mr. Stewart added a remark concerning the
drafting of the English version of the proposal of Argentina and
Mexico (document PHON.2/23). He suggested that in the
English translation the word “copy” should be replaced by the
word “duplicate”.

696. Mr. CHAUDHURI (India), before presenting certain
observations of a general character, posed a question concerning
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the meaning of the term ““distribution to the public’’. Would it be
a “distribution to the public” to sell one or more phonograms to
asingle private person? To a governmental broadcasting organi-
zation? To a non-governmental broadcasting organization?

697.1 The CHAIRMAN, finding it somewhat difficult to give
an answer to the Delegate of India, returned to his first question:
should the new Convention contain a definition of the concept of
“distribution to the public”” and should that definition refer to
duplicates? He stated that in his opinion, the Main Commission
was in agreement with this proposal.

697.2 The Chairman declared that the actual wording of the
definition was a matter for the drafting Committee. However, he
first proposed to consider the cases described by the represen-
tative of the International Federation of the Phonographic
Industry, in an effort to determine whether any of them should
be covered by the provisions of the Convention. As for the first
and second cases (broadcasting of illicitely-made phonograms
and exchange of an unauthorized duplicate made by one broad-
casting organization with another organization), he assumed
that both of these cases were outside the Convention.

698. Mr. CHAUDHURI (India) emphasized that, without a clear
answer to the question he had posed, it could not be said that the
Main Commission was in unanimous agreement on the need for
a definition of “distribution to the public”. Article I would
require a country to provide legislative protection against
certain acts involving “‘distribution to the public”, and this term
would presumably refer to distribution of a single copy to any
individual or to any organization, whether governmental or not.
If this were true, there would perhaps be no need to include a
definition of the term in the Convention; until this point had
been cleared up, the Delegate of India felt that the Main Com-
mission was jumping to a conclusion.

699. The CHAIRMAN apologized to the Delegate of India for
not fully understanding his earlier intervention. As he under-
stood the point made by the Delegate of Kenya, the absence of a
definition of a concept of “distribution to the public’” might raise
a question as to whether broadcasting could itself be considered
a distribution to the public. Thus, the Delegate of Kenya had
said that it would be desirable to have a definition of “distribu-
tion to the public” that at least referred explicitly to duplicates of
the phonogram.

700. Mr. CHAUDHURI (India) declared that if that were the
case, the Delegation of India assumed that broadcasting
organizations would be excluded and that, therefore, under this
definition it would be permissible for any broadcasting organiza-
tion whether regional, inter-regional or otherwise, to broadcast
from illicit records.

701. The CHAIRMAN confirmed the interpretation just given
by the Delegate of India.

702.1 Mr. STrascHNOV (Kenya) stressed that nothing in the
new Convention would prevent a country from stipulating in its
domestic law that broadcasting of an unlawfully-made duplicate
of a record would be an infringement of copyright, or a criminal
offence, or any other sort of unlawful act. But what wasinvolved
here was the discussion of an international convention which it
was to be hoped would be as universally accepted as possible,
and it was only in that context that the definition in question was
to be considered absolutely essential. How far a country would
wish to go beyond that definition in its domestic law was another
question which of course remained entirely open. The domestic
laws could expand upon the definition in the Convention. The
problem now was to find a common denominator, and this
appeared to be absolutely necessary if the new Convention were
not to become practically a dead letter.

702.2 The Delegate of Kenya added that he was quite certain
that, if there were no such definition, the “Voice of Kenya”—
which was the broadcasting organization of Kenya—and a part
of the Ministry of Broadcasting and Tourism— would imme-
diately receive from the African Broadcasting Union (URTNA)
a strong recommendation that in no case should the new

Convention be ratified. He could well imagine that a similar
recommendation would be made in Asia by the Asian Broad-
casting Union (ABU) and in America by the Ibero-American
Television Organization (OTI), and so on. This would create
exactly the same difficulty as that faced by the Rome
Convention. This would be an undesirable situation, because it
was absolutely and genuinely wished that this Convention would
be ratified as widely as possible. To accomplish this, the existing
doubts must be removed.

-702.3 The proposal of the Delegations of Argentina and

Mexico (document PHON.2/23) specified that distribution to
the public could also be ““indirect”. This would probably mean
distribution via public performance or broadcasting of the
phonogram. A text of this kind, as well as the absence of any
definition, created grave concern for the Delegate of Kenya,
because they would induce many countries not to ratify the new
Convention. The Delegate of Kenya therefore fully agreed with
the representative of the International Federation of the Phono-
graphic Industry that the definition in question represented a
matter of paramount importance for the future of the new inter-
national instrument.

703. Mr. Brack (European Broadcasting Union (EBU)),
speaking at the invitation of the Chairman, said that he could
only stress and underline what the Delegate of Kenya had just
said. Since he did not wish to bore the delegates by enumerating
again all of the reasons why a definition of “distribution to the
public”” was necessary, he wished merely to recall that, during
the general discussion at the beginning of the present
Conference, he had himself emphasized the great importance
that he attached to the insertion of such a definition in the new
Convention. In Mr. Brack’s opinion, the purpose for this
Convention, as stated in its Preamble, was the widespread and
increasing piracy of phonograms, and the damage this was
occasioning to the interests of authors, performers, and pro-
ducers. He did not believe that this damage was caused, or could
be done when, in some rare cases, a broadcasting organization
used an unauthorized phonogram. This damage could be done
only by distribution to the public and, since there might be
ambiguity as to what “distribution to the public” meant, he
would be grateful if the definition proposed by the Delegation of
the United States of America (document PHON.2/26) could be
inserted in the Convention.

704. Mr. ULMER (Germany, Federal Republic of) said that, in
his opinion, the Main Commission was in accord on the
proposition that “distribution to the public” involved only the
distribution of physical duplicates of a phonogram. With respect
to the other questions that had been raised, it was his view that
the sale, hire, or exchange of one or more duplicates of a phono-
gram to a broadcasting organization would not be a distribution
to the public within the meaning of the new Convention.

On the other hand, the Delegate of the Federal Republic of
Germany felt that there would be a considerable advantage in
adopting the opening words of the definition proposed by the
Delegations of Argentina and Mexico (document PHON.2/23).
The advantage of that definition would be that, if duplicates
were delivered to a tradesman with the expectation of their
distribution to the public, that delivery would itself be
considered a distribution to the public. The Delegate of the
Federal Republic of Germany recommended combining the
proposal of the Delegations of Argentina and Mexico (docu-
ment PHON.2/23) with that of the United States of America
(document PHON.2/26), in such a way that the definition would
read “‘distribution to the public’ means any act by which
duplicates of a phonogram are offered, directly or indirectly, to
the general public or any section thereof”.

705. Mr. CHAUDHURI (India) declared that, if the underlying
idea here was that broadcasting organizations could broadcast
illicit records, the Delegation of India would find itself in a very
difficult position. For example, All India Radio which, unlike
the British Broadcasting Corporation, was a Government
organization, had 400 branches; suppose that All India Radio
decided to buy 400 pirated records for broadcasting by each of
the branches. Although the Government of India would not
agree to the purchase of such records, how could this be
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excluded? To the Delegate of India this situation seemed to
present such great difficulties that, unless it were resolved, the
Government of India would not be able to ratify the
Convention.

706. The CHAIRMAN advised the Delegate of India that it was
open to the Government of India to make whatever stipulations
in its domestic law it wished, provided it met the obligations of
this Convention.

707. Mr. ZERRAD (Morocco) declared that his Delegation
supported the proposal made by the Delegate of Kenya to
exclude recordings made by broadcasting organizations from
the scope of this Convention. He felt that this was an absolutely
indispensable condition for the eventual ratification of the new
Convention by the developing countries.

708. Mr. KEREVER (France), referring to the interventions of
the Delegates of Kenya and Morocco, once more asked the
guestion that he had posed earlier: how, as a practical matter, a
broadcasting organization could take advantage of the possibi-
lity given it by the present Convention to broadcast unauthor-
ized discs when the international copyright conventions would
prohibit it from making such a broadcast without respecting the
rights of copyright owners. He pointed out that the copyright
conventions would not permit the broadcasting of unauthorized
recordings without due regard for the rights of the author, unless
a licence had been granted. He also called attention to the first
paragraph of Article V of the new Convention stating explicitly
that the Convention should “in no way be interpreted to limit or
prejudice the protection otherwise secured to authors... under
any domestic law or international agreement’.

709. The CHAIRMAN reminded the Delegate of France that the
new Convention dealt only with the rights of producers of
phonograms, and without prejudice to any rights enjoyed by
other categories of beneficiaries. Therefore, if the broadcasting
in question were an infringement of the author’s rights, it would
be prohibited and the author would have a legal remedy. The
only question was whether the phonogram producer should also
have a legal remedy. One could envisage, for example, a case
where the author’s permission to broadcast his recorded musical
composition had been given, perhaps through a collecting
agency, the record producer’s consent had not.

710. Mr. LAURELLI (Argentina) reiterated that the idea
behind the proposal of his Delegation and that of Mexico
(document PHON.2/23) was the same as that of the Delega-
tion of Kenya: to insert a definition of “distribution to the
public” in Article VI in order to satisfy the concerns of those
who feared that this Convention, which was intended for
the protection of producers of phonograms, would interfere
with the activities of radio and television broadcasting
organizations. The Delegate of the Federal Republic of
Germany had made a valuable contribution towards solving
the dilemma that was facing the Main Commission, that is,
if the scope of the definition were to be expanded, the broad-
casting organizations would be adversely affected; but if, on
the other hand, the scope of the Convention were in any way
narrowed, it might become ineffective. He hardly needed to
say to a group of lawyers that the criminal imagination of the
pirate would always be in advance of the thinking of lawmakers,
since the lawbooks were full of examples of this fact. If the
door were to be left open to this criminal imagination, the
goal of the new Convention would not be attained as a practical
matter. Therefore, the Delegate of Argentina felt that he
should insist on the retention of the words ‘“directly or
indirectly”, in the definition as suggested by the Delegate of
the Federal Republic of Germany. The wording of the defini-
tion in question would thus read as follows: “‘Distribution
to the public’ means any act by which duplicates of a phonogram
are offered, directly or indirectly, to the general public or
any section thereof”. In the opinion of the Delegate of
Argentina, this would express the correct scope of the Con-
vention and would thus satisfy its purpose.

The session, suspended at 4.40 p.m., resumed at 5 p.m.

711.1 The CHAIRMAN, after reopening the session, felt that in
concluding the discussions that had taken place, it would be
useful to make a statement for purposes of clarification, in case
there were still misunderstandings among certain delegates
about the purport of the new Convention. The Convention
imposed certain minimum obligations; provided that these
obligations were met, any Contracting State would be free to
make any laws it wished with regard to the broadcasting or
exchange of recordings of illicit phonograms. There would be
nothing in the new Convention to prevent a country, if it so
desired, to go further in restraining the broadcasting organiza-
tions. The Chairman believed that the Main Commission was in
full agreement on this point.

711.2 The Chairman recalled that, before the session had been
suspended, the Delegate of the Federal Republic of Germany
had made a suggestion based on a statement of the Delegate of
Argentina, who had himself taken up the point raised earlier by
the Delegation of Canada concerning indirect distribution to the
public. The suggestion made by the Delegate of the Federal
Republic of Germany had been to try to combine the best
features of the two definitions proposed by the Delegations of
Argentina and Mexico on the one hand, and by the United
States of America on the other (documents PHON.2/23
and 26). The Chairman suggested that the definition might be
worded along the following lines: “ ‘distribution to the public’
means any act by which duplicates of a phonogram are offered,
directly or indirectly, to the general public or any section
thereof””. The Chairman considered that, subject to final
drafting by the Drafting Committee, these words reflected the
general feeling of the Main Commission.

712. Mr. HapL (United States of America) enthusiastically
supported the wording of the definition of “distribution to the
public” as just proposed by the Chairman following the sug-
gestion of the Delegate of the Federal Republic of Germany,
and withdrew the proposal of his Delegation (document
PHON.2/26).

713.  Mr. SiMons (Canada) supported the definition as pro-
posed by the Chairman, observing that in substance it met the
point raised earlier by his Delegation.

714. Mr. ApAcHI (Japan) declared his agreement with the
definition proposed by the Chairman.

715. Mr. LARREA RICHERAND (Mexico) declared that the
suggestion to combine the proposal of the United States of
America (document PHON.2/26) with that made jointly by the
Delegations of Argentina and Mexico (document PHON.2/23)
was in principle acceptable to his Delegation. However, he
persisted in urging that instead of speaking of “‘duplicates of a
phonogram”, the phrase “one or more phonograms” should be
used. The presence of these words would have no effect on the
rights of broadcasting organizations. On the contrary, they
would protect those organizations against a pirate who made a
fixation off the air, of one of their recorded programs and
sold it to another organization for purposes of broadcasting.

716. Mrs. Fonseca-Ruiz (Spain) supported the proposal
presented by the Chairman of the Main Commission.

717. Mr. STrascHNOV (Kenya), recalling that the Delegate of
Iran had that morning used an expression taken from Roman
law, wished to add another: de minimis non curat praetor (the
law does not concern itself with trifles). It would not be possible
to deal with a single pirated copy in an international convention.
Having said that, the Delegation of Kenya fully supported the
compromise proposal presented by the Delegate of the Federal
Republic of Germany. It believed that this proposal was a very
happy solution to the problem of bringing together the various
proposals put forward in the Main Commission.

718. Mr. DE SancTis (Italy) declared that his Delegation
joined with the others that had approved the proposal of the
Delegations of Argentina and Mexico (document PHON.2/23)
with the modifications suggested by the Delegate of the Federal
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Republic of Germany and in the form suggested by the
Chairman of the Main Commission.

719. Mr. Kerever (France) stated that his Delegation was
also satisfied by the definition of the concept of ““distribution to
the public”, as presented by the Chairman. He added that,
during the suspension of the session, it had been possible by
means of informal discussions in the corridors to clear up some
misgivings his Delegation had had concerning the possible
impact of this definition on questions of copyright.

720. Mr. PETERSSON (Australia) declared that in general he
was prepared to support the text now proposed by the Chair-
man, but that one small hesitation remained. The Australian law
gave a very precise definition of the rights granted, and the early
ratification of the new Convention by Australia would be
impeded if the concept of “distribution to the public” would be
construed as having a wider field of application than that
provided in the Australian Copyright Act. Despite all that, the
doubts of the Delegate of Australia were for the most part satis-
fied with one minor exception, which he felt should be examined
by the Drafting Committee during the final drafting of the
definition. The Delegate of Australia hoped that a little more
emphasis could be placed on the commercial character of the act
of dissemination. He recognized that the words “offered to the
public” probably implied this commercial aspect, but in his
opinion it should nevertheless be given more emphasis.

721. Mr. ViLLa GoNzALEzZ (Colombia) declared that, al-
though the proposal presented by the Delegations of Argentina
and Mexico (document PHON.2/23) fully satisfied his Delega-
tion, he could see no objection to accepting the proposal as
modified by the Delegate of the Federal Republic of Germany.

722.1 The CHAIRMAN suggested that the wording of the defini-
tion of “distribution to the public”, asit had been proposed, be
submitted to the Drafting Committee, and he asked that Com-
mittee to take into account the point made by the Delegate of
Australia.

722.2 The Chairman declared that the discussion on
Article VI was completed.

Article VII

723.1 The CHAIRMAN invited the delegates to examine
Article VII, for which three amendments had been presented by
Delegations: Japan (Article VII (4)—document PHON.2/12);
United Kingdom (document PHON.2/13), and Austria and
Sweden (Article VII (4)—document PHON.2/21).

723.2 The proposal of the United Kingdom (document
PHON.2/13) suggested that, in Articles V, VII, VIII and IX, the
reference to “the Secretary-General of the United Nations”
should be replaced by a reference to “the Director General of
the World Intellectual Property Organization”. Since the same
document also proposed a related amendment to Article XI,
which was the last article of the draft Convention, the Chairman
proposed to examine the two points raised by the proposal of the
United Kingdom in connection with the examination of
Article XI.

723.3 Before turning to the proposed amendments of
Article VII (4), the Chairman proposed to deal with two
unsettled points in Article VII (1) (document PHON.2/4). The
first involved the period during which the new Convention
would remain open for signature. The Chairman said that this
period usually was six months from the date of signature;in that
event, the Convention would remain open for signature until
April 30, 1972.

724. It was so decided.

725. The CHAIRMAN, continuing the discussion of Article VII
(1), asked the Main Commission to choose between the two
alternatives proposed in the draft Convention (document
PHON.2/4).

726. Mr. BODENHAUSEN (Director General of WIPO) stated
that, after consultation with the representatives of Unesco, he
believed it appropriate to suggest that, if Alternative B were
chosen, a more modern version of this formula might be
adopted. For example, in the WIPO Convention and in other
recent conventions, the formula read as follows: “that is a
member of the United Nations, any of the Specialized Agencies
brought into relationship with the United Nations, or the
International Atomic Energy Agency, oris aparty to the Statute
of the International Court of Justice”. It would seem normal to
adopt the same formula as that appearing in several other recent
treaties, assuming that Alternative B were accepted in
substance.

727. Mr. CHAUDHURI (India) announced that the Indian
Phonographic Industry had advised the Government of India
that it would be desirable for the new Convention to be open to
adherence by as many States as possible, in order to obtain the
maximum protection against piracy on a worldwide scale. The
Government of India endorsed this point of view, and hoped
that the Conference would take account of it in arriving at its
decision.

728. Mr. HapL (United States of America) felt that Alter-
native B of Article VII (1) (document PHON.2/4), modified as
suggested by the Director General of WIPO, was the preferable
formula, and he strongly supported it. In addition to attracting
widespread adherences by keeping the Convention as simple as
possible, he felt that it was desirable to have a formula of
adherence that would enable the greatest number of States to
adhere to this new Convention.

729. Mr. Davis (United Kingdom) and Mr. CaviN (Switzer-
land) also declared themselves in favour of Alternative B of
Article VII (1), in the formin which it had just been put forward
by the Director General of WIPO.

730. Mr. DE SaNcTIs (Italy) recalled that the Italian Govern-
mental Administration had previously declared itself in favour
of Alternative A in its comments on the draft Convention
(document PHON.2/6), in the light of the recent revisions of the
international copyright conventions and of the need to avoid
creating other unjustifiable disparities as concerned the inter-
national protection of performers. However, the Delegation of
Italy would not insist upon its position if the majority of the
delegations opted for Alternative B.

731. Mr. StrascHNOV (Kenya) declared that he had already
supported Alternative B at the Committee of Governmental
Experts held in Paris in March 1971. He maintained that
position, and, moreover, approved the wording proposed by the
Director General of WIPO.

732. Mr. Sivons (Canada) also supported Alternative B.

733. Mr. Hepayvati (Iran) proposed to combine Alter-
natives A and B into a single formula that would permit all
countries to adhere to the Convention as had been provided, for
example, in the Convention establishing WIPO.

734. Mrs. Fonseca-Ruiz (Spain) declared that her Delega-
tion was in favour of Alternative B for reasons of universality
and efficiency.

735. Mr. ZErRrRAD (Morocco), while declaring himself in
favour of Alternative B in principle, asked the Director General
of WIPO if there was any incompatibility between the two
Alternatives.

736. Mr. BODENHAUSEN (Director General of WIPO) replied
to the Delegate of Morocco that Alternative B included Alter-
native A, because all States that were members of the Berne or
Paris Unions, or were parties to the Universal Copyright
Convention were members of the United Nations or of its
Specialized Agencies.

737. Mr. Apachl (Japan), Mr. ULMER (Germany, Federal
Republic of), and Mrs. LARRETA DE PEsAREsI (Uruguay) suc-
cessively declared themselves in favour of Alternative B.
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738. Mr. ViLLa GonzarLez (Colombia) supported Alter-
native B, and pointed out that, although his country was not a
party to the WIPO Convention, the Berne Convention, or the
Universal Copyright Convention, it had a particular interest in
everything that related to intellectual property.

739. Mr. QuINnN (Ireland) and Mr. BECKER (South Africa)
supported Alternative B.

740. Mr. Barista (Brazil) was of the opinion that the
combination of Alternatives A and B would best serve the
purpose of the universality of the Convention. The Delegate of
Brazil stated that, although Alternative B incorporated Alter-
native A in the present world situation, this might not be the case
in the near future. Although the Delegation of Brazil would
prefer the combined solution, it was also prepared to accept
Alternative B.

741. Mr. PETERSSON (Australia), Mr. COHEN JEHORAM
(Netherlands), and Mr. LAURELLI (Argentina) successively
supported Alternative B.

742. The CHAIRMAN stated that the great majority was in
favour of Alternative B, as modified by the Director General of
WIPO, and proposed to transmit the text to the Drafting
Committee.

743. It was so decided.

744. The CHAIRMAN asked the Main Commission to consider

Article VII (2), and stated that no delegate had asked for the
floor.

745. Ariicle VII (2), as proposed in the draft Convention
(document PHON.2/4), was accepted.

746. The CHAIRMAN turned to the examination of Article VII
(3) of the draft Convention (document PHON.2/4) where again
there appeared a reference to the depositary power. He recalled
that this question would be taken up in connection with the
examination of Article XI of the draft Convention.

747. Subject to the determination of that question, Article VII
(3) was accepted.

748.1 The CHAIRMAN turned to the examination of Article VII
(4). Two proposals for amendment had been presented:
document PHON.2/12 (Japan) and document PHON.2/21
(Austria and Sweden). At first sight, there did not appear to be
any difference between these two documents. In effect rather
than saying that ““At the date of deposit of its instrument of
ratification, acceptance or accession, each State must be in a
position in accordance with its national legislation, to apply the
provisions of this Convention™ (document PHON.2/4) Article
VII (4) should provide that ‘‘Each State shall, at the time it
becomes bound by this Convention, be in a position under its
domestic law to give effect to the provisions of the Convention™.

748.2 The Chairman noted that an amendment similar to that
proposed in document PHON.2/21 had been adopted at the
Conference for revision of the Berne and Universal Copyright
Conventions (Paris, 1971).

748.3 He invited the sponsors of the proposals to take the
floor.

749.1 Mr. DaneLus (Sweden) recalled that at the Paris
Conference for revision of the Berne and Universal Conven-
tions, Austria had presented an amendment to this same effect,
and this amendment had been accepted for both of the two
Conventions. The Swedish Government adverted to this point in
its written observations on the present draft Convention
(document PHON.2/6). When the Delegations of Austria and
Sweden decided to present a proposal for amendment of
Article VII (4), they had not yet seen the proposal of the
Delegation of Japan which was exactly the same in substance.
The Delegate of Sweden felt that the two proposals could be
combined and examined together.

749.2 The question to be decided was at what time the
Contracting States must adapt their national legislation to
conform it with the requirements of the Convention. In the
opinion of the Delegate of Sweden, it was quite clear that the
relevant time should be the time at which the Convention
became binding in a State, and not the date on which the instru-
ment of ratification was deposited.

750. The CHAIRMAN observed that the formula proposed in
the two amendments differed slightly from that adopted at Paris,
but that this could be taken care of in the Drafting Committee.

751. Mr. KaTo (Japan) had nothing to add to the explanation
made by the Delegation of Sweden. Since there was only a slight
difference between the proposal of his Delegation (document
PHON.2/12) and that of the Delegations of Austria and Sweden
(document PHON.2/21), he felt that it should be left to the
Drafting Committee to choose the wording that appeared to be
best.

752. The CHAIRMAN stated that the amendments were
accepted in principle, and that all that remained was to transmit
them to the Drafting Committee.

753. It was so decided.

754. Mr. LARREA RiCHERAND (Mexico) raised the point for
the Drafting Committee concerning the Spanish version of
Atrticle VII (2), which read in part: El presente Convenio serd
sometido a la ratificacion o a la aceptacion de los Estados
signatarios. (*“This Convention shall be subject to ratification or
acceptance by the signatory States”.) The Delegate of Mexico
felt that it would be more correct to say queda, sujeto (*‘is
subject”) or estd sujeto a la ratificacion (“‘is subject to ratifica-
tion”) rather than serd sometido a la ratificacion (‘“‘shall be
submitted to ratification™).

755. The CHAIRMAN assured the Delegate of Mexico that the
Drafting Committee would take account of his remark.

Article VIII

756. The CHAIRMAN announced that Article VIII of the draft
Convention (document PHON.2/4) had raised no objections,
and proposed to turn to the examination of Article IX.

757. It was so decided.
Article IX
758. The CHAIRMAN recalled that the Delegation of Japan

had proposed an amendment to Article IX (1) (document
PHON.2/12), and invited the Delegate of Japan to take the
floor.

759. Mr. Kato (Japan) pointed out that Article VIII (3)
(document PHON.2/4) contained a provision concerning the
faculty of a Contracting State to extend the application of the
new Convention to “all or any one of the territories for whose
international affairs it is responsible”. However, in Arti-
cle IX (1), there was no provision concerning the faculty of the
same State to terminate the application of the Convention in its
territories. The amendment of the Delegation of Japan (docu-
ment PHON.2/12) was intended to make clear that Contracting
States could denounce the new Convention not only on their
own behalf but also on behalf of territories for whose
international relations they were responsible. Similar provisions
appeared in Article XIV of the Universal Copyright Conven-
tion as revised at Parisin 1971, and also in Article 28 (1) of the
Rome Convention of 1961.

760. The CHAIRMAN remarked that this appeared to be a valid
point that had been missed.

761. Mr. Davis (United Kingdom) also recognized that this
represented an omission on the part of those who were respon-
sible for preparing the draft Convention, and he fully supported
the amendment of the Delegation of Japan (document
PHON.2/12).
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762.1 The CHAIRMAN stated that the Main Commission was
unanimous in accepting the amendment proposed by the Delega-
tion of Japan (document PHON.2/12).

762.2 The Chairman proposed to defer the examination of
Article IX (2), where again the depositary power was
mentioned. The reference to the depositary power would be
studied later, as had been decided.

Article X

763. The CHAIRMAN turned to the examination of Article X of
the draft Convention (document PHON.2/4) and stated that no
amendment had been proposed.

764. Article X, as proposed in the draft Convention (docu-
ment PHON.2/4), was accepted.

Article X1

765. The CHAIRMAN called the attention of the Main Commis-
sion to the fact that only one proposal for amendment had been
submitted with respect to Article XI, dealing with the question
of the Secretariat. This proposal, which had been made by the
Delegation of the United Kingdom appeared in document
PHON.2/13, which also dealt with the depositary powers under
the new Convention.

766. Mr. Batista (Brazil) noted that the Delegations of Brazil
and Morocco had submitted that day to the Secretarat a
proposal for amendment of Article XI (2) of the draft Conven-
tion and that, up to then, the document containing that proposal
had not been distributed.

767.1 The CHAIRMAN replied that under those circumstances,
the proposal in question could be examined later, which would
also be the case with respect to the proposal of the Delegation of
Austria (document PHON.2/25).

767.2 The Chairman asked the representatives of Unesco and
WIPO to present their observations concerning the proposal of
the Delegation of the United Kingdom (document PHON.
2/13), dealing with the question of depositary powers under the
Convention.

768.1 Mr. Lussier (Director of the Office of International
Standards and Legal Affairs of Unesco), taking the floor in his
capacity as representative of the Director-General of Unesco,
wished, before undertaking an examination of Article XI, to
make a tour d’horizon of the problems involved.

Document PHON.2/13 presented by the Delegation of the
United Kingdom dealt with two different problems which, in the
opinion of the representative of the Director-General of
Unesco, it would be appropriate to examine separately. These
two questions were, first, that of the exercise of depositary func-
tions and, second, that of the exercise of any other Secretariat
functions that the Convention might provide. These two types of
functions were different, and did not necessarily need to be
exercised by the same international organization or organiza-
tions. As an example, the representative of the Director-
General of Unesco referred to the case of the Rome Conven-
tion, which the Government of the United Kingdom had
mentioned in its comments (document PHON.2/6). The
depositary functions under that Convention were exercised by
one organization, the United Nations, while the Secretariat or
administrative functions were exercised by three other organiza-
tions, the International Labour Organisation, Unesco and
WIPO. There was nothing surprising in this situation in view of
the fundamentally different nature of the two types of functions.

768.2 The depositary functions in connection with the
Convention were essentially formal. They presented the organi-
zation entrusted with them not only with juridical problems
relating to the law of treaties, but at times they also raised
problems of a political nature that could be extremely delicate.

The choice of the depositary was therefore not dictated by the
technical content or the subject matter of a Convention. As in
the case of the Rome Convention, it was the result of considera-
tions of another kind.

Each of the three organizations involved, thatis, ILO, Unesco
and WIPO, was, in general, the depositary of instruments
adopted under its auspices and dealing with subjects that fell
within its own competence.

The Secretary-General of the United Nations was likewise the
depositary of instruments adopted under its own auspices, but
his duties in this field were not limited to those instruments
alone. His duties were broader, deriving on the one hand from
the position of the United Nations in the family of international
organizations and, on the other hand, from the functions that the
Secretary-General exercised under Article 102 of the Charter of
the United Nations relating to the deposit and registration of
treaties. Under the terms of that Article, the Secretary-General
was authorized ex officio to register instruments of which he was
the depositary, as well as any subsequent juridical acts taken
with respect to such instruments, such as ratifications, notifica-
tions, withdrawals, and so forth.

Thus, the depositary function is a duty that is more or less
natural to the Secretary-General. For its part, Unesco could see
no objection to having depositary functions entrusted to the
Secretary-General of the United Nations, when the circum-
stances appeared to justify such a decision. In the opinion of
Unesco, this appeared to be the case with respect to the draft
Convention being considered by the present Conference, as had
been the case with respect to the Rome Convention. Moreover,
such a solution would in no way prevent the other organizations
concerned from undertaking to obtain the broadest possible
ratification and acceptance of the Convention in question.

768.3 The second aspect of the problem involved the question
of Secretariat functions. As indicated in the comments of the
Government of the United Kingdom (document PHON.2/6),
the draft Convention as formulated by the Committee of
Governmental Experts contained no specific provision on this
subject. It could thus be concluded that the Committee had felt
that no such provision was necessary. However, it was up to the
Conference to take a decision on this point and, if such a
provision were deemed necessary, to determine its nature and
scope.

The Delegation of Austria had formulated concrete proposals
along these lines (document PHON.2/25). In contrast to the
depositary functions, the designation of one or more organiza-
tions to provide the secretariat or administrative functions of a
Convention raised a problem of competence. The comments of
the Government of the United Kingdom on this subject (docu-
ment PHON.2/6) were also consistent with this principle.

Since a question of competence was involved, the represen-
tative of the Director-General of Unesco wished to comment on
the close connection between Unesco and the subject matter of
the present Conference. The presence, side by side, of Unesco
and WIPO, at the meeting of the Committee of Governmental
Experts convened by the two organizations at Unesco House in
March 1971 was proof enough of that connection, and the same
could be said of the meetings of the present Diplomatic
Conference in Geneva. As already noted, the Director-General
of Unesco placed an extremely high value on this collaboration
between the two organizations. The jurisdiction of Unesco had
been recognized by the Intergovernmental Copyright Commit-
tee and by the Permanent Committee of the Berne Union (now
the Executive Committee of the Berne Union), when at their
September 1970 session they adopted a resolution recom-
mending that Unesco and WIPO jointly take the steps necessary
for the formulation and adoption of the present Convention.

It should also be noted that the draft Convention (document
PHON.2/4) provided that, among the means that could be taken
to assure protection of producers of phonograms, were copy-
right and neighbouring rights.

As far as copyright was concerned, Unesco was the depositary
of the Universal Convention, and provided the Secretariat of the
Intergovernmental Committee that operated under that Con-
vention.

As for neighbouring rights, the Secretariat of the Intergovern-
mental Committee set up under the Rome Convention was
provided jointly by ILO, Unesco and WIPO. The Deputy
Director-General of Unesco had underlined the competence of
his organization when he, together with the Director General of
WIPO, opened the present Conference. Unesco’s jurisdiction
had been reaffirmed by the General Conference of Unesco
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when it declared, in resolution n® 5.133 of its 16th session, that
the preparation of an international instrument for the protection
of the producers of phonograms against unauthorized duplica-
tion should be made, ““taking into account the protection of the
rights of performers, producers and authors”. The Executive
Board of Unesco also confirmed this jurisdiction by taking, at its
86th and 87th sessions, the measures necessary to allow the
present Diplomatic Conference to take place.

The results of the work of the Committee of Governmental
Experts of March 1971 in no way prejudged this obviously
delicate issue of the respective competence of the organizations
in question. Thus, each organization was left to the competence
given it by its constitutive acts and by the decision of its
governing bodies, and each of them could, to the extent of its
jurisdiction, help Contracting States, receive information and
make studies on those aspects of the problem closest to its
duties. No particular provision on the point was required to
reach this result.

However, the Government of Austria recalled in its
comments (document PHON.2/6 Add.1) that the problem of
the protection of phonogram producers had already been dealt
with in the Rome Convention, and it proposed that a link be
established between the two Conventions by means of the
creation of an Intergovernment Committee. The jurisdiction of
that Committee would correspond to the Committee provided
under the Rome Convention, and would meet at the same time
and place as the latter. Unesco took no position with respect to
this proposal. However, if this proposal were retained, such a
parallelism would appear to militate in favour of a Secretariat
functioning on the same basis as that of the Committee provided
under the Rome Convention. It was necessary at the same time
to reiterate that the text of the draft in its present form
(document PHON.2/4) was entirely satisfactory to Unesco.

768.4 The representative of the Director-General of Unesco
also referred to the text of paragraph (6) of Article XI as
proposed by the Delegation of the United Kingdom (document
PHON.2/13). This paragraph envisaged entrusting to a single
organization detailed duties not only with respect to the
Convention on the protection of phonogram producers, but also
with respect to the Rome Convention.

It was difficult for him to see how, in a new Convention, one
could entrust an organization with duties involving an earlier
Convention that was already provided with its own adminis-
trative apparatus. Even if it were juridically possible, such a
decision could not fail to jeopardize more or less directly the
delicate balance achieved by the Rome Convention. This
delicate balance would shortly be demonstrated at the third
session of the Intergovernmental Committee of the Rome
Convention, whose Secretariat was provided by the three
organizations.

768.5 Inclosing, the representative of the Director-General of
Unesco declared that, in his opinion, the importance of the
issues he had been discussing went far beyond the boundaries of
the present draft Convention.

769.1 Mr. BoDENHAUSEN (Director General of WIPO) said
that he agreed with the representative of the Director-General
of Unesco that three questions were presented. First was the
question of deposits: where could the new Convention best
be deposited? The second question was as to the possibility of
some form of administration or Secretariat. Third was the
question as to whether it would be useful, desirable or necessary
to add to the administrative machinery some form of inter-
governmental committee as proposed by the Delegation of
Austria in document PHON.2/25.

The Director General of WIPO hoped that the Main
Commission and the Conference would not think of these
problems in terms of the competence of international organiza-
tions or as a competition between international organizations,
because in his opinion this was not at all the question. The
question was how best to secure the functioning of the Conven-
tion and its implementation by national legislation. It was true
that in the past activities had been carried on a basis of resolu-
tions of both organizations. However, whatever the past had
been, it was now time to look to the future and to consider which

form of organization would serve the Convention best. This was
the only subject on which he proposed to concentrate.

769.2 The Director General of WIPO declared that he did not
feel strongly with respect to the question of what organization
was to provide the depositary for the new instrument. In his
opinion, it would not matter very much whether the deposit was
made at the United Nations or with one of the organizations
present at the Conference. However, he felt it necessary to add
that an organization with a special interest in the matter would
generally act more quickly than a very large organization that
did not have any special interests in the matter concerned. As an
example, the Director General of WIPO cited a system estab-
lished by the Rome Convention. The member States received
notification from the Secretary-General of the United Nations
concerning the latest adherence to the Rome Convention after
the date when this accession had entered into force. It was not, of
course, very practical for the other member States to learn of a
new member when the latter was already a party to the
Convention.

The Director General of WIPO did not feel that either
Unesco or WIPO would be so slow in dealing with these
formalities, because it was their work that was concerned. Both
organizations were specialized in the matter, and knew that
when a notification was made it was urgent to bring it to the
attention of the member States.

This was only a small remark intended to illustrate that, even
with respect to this relatively unimportant subject of depositary,
there could be differences of opinion.

769.3 The second and more important question was whether
some form of administration or Secretariat was necessary or
desirable and, if so, how it should be organized.

The new Convention would not be self-executing: it only
prescribed obligations for member States and no provision of it
could be applied directly without enactment of national legisla-
tion implementing it. This, of course, constituted an important
difference from the existing copyright conventions—at least the
Berne Convention and, as the Director General of WIPO
personally thought, the Universal Copyright Convention also.
In a case where a convention was only a framework requiring
implementation at the national level, there may of course be
some tasks for a Secretariat or administration to perform. The
Director General of WIPO felt that paragraphs (5) and (6) of
the Article XI proposed by the Delegation of the United King-
dom (document PHON.2/13) confirmed that point by
describing the tasks of the International Bureau or any other
organization entrusted with the administration of the new
Convention. These tasks would consist of two duties to be
performed at the request of Governments: to advise the
Governments on the desirability of ratifying or acceding to the
Convention and, even more important, to advise the Govern-
ments on the drafting of implementing legislation. The impor-
tance of these two tasks for an administration could hardly be
denied. It was conceivable that the Main Commission of the
Conference would nonetheless think that a Secretariat or
administration was not after all so important for the new Con-
vention because it would be recog