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U.S. Department of Justice

Office of Legal Counsel
Office of the Principal Deputy Assistent Attorney Geneml Washington, D.C. 20530
May 30, 2003

MEMORANDUM FOR JOHN A. RIZZO
SENIOR DEPUTY GENERAL COUNSEL, CENTRAL INTELLIGENCE AGENCY

Re: Application of United States Obligations Under-Article-l6-qf the
Convention Against Torture to-Certain Technigues that May Be
Used in the Interrogation of High Value al Qaeda Detainiees

You have asked us to address whether certain "enhanced interrogation techniques”
employed by the Central Intelligence Agency (“CIA™) in the interrogation of high value al Qazdz
detainees are consistent with United States obligations under Article 16 of the United Nations
Convention Against Torture and Other Cruel, Ithuman or Degrading Treatment or Punishment,
Dec, 10, 1984, 5. Treaty Doc. No. 100-20, 1465 UN.T.S. 85 (entered into force for U.S.

Nov. 20, 1994) ("CAT™). We conclude that use of these techniques, subject to the TIAs careful
screening criteria and limitations 2nd its medicdl safeguards, is consistent with United States
obligations under Article 16."

By its terms, Article 16 is limited to conduct within “territory under [United States]
Jurisdiction.” We conclude that territory under United States jurisdiction includes, at most, areds

" Our analysis and conclusions 2re limited (o the specific legal issues we address in this memorandum. We
nate that we have pravicusiy concluded that uss of thess tachniques, subfect to the limits and safeguards required by
the intérogation program, does not violats the federal prohibition on torture, codified 2t 18 U.8.C. §§ 2340-23404,
Se= Memorandum for Joln A. Bizzo, Sesior Deputy General Coensel, Central Intelligence Agency, from Steven G,
Bradbuwry; Principal Deputy Assistant Attorney General, Office of Logal Covasel, Re: Application of 18 US.C
§§ 2340-23404 to Cerlain Tecﬁﬁl'limas that May Be Used in the Inferrogation of o Figh Polue ol Qoeds Detgine:
(May 10, 2005}, see alre Memoraadam for John A Rizzo, Senior Deputy General Counsel, Central InteRigencs
Ageacy, from Steven.G. Bradbury, Principal Deputy Assistant Aftomey General, Offics of Legal Counsel, Be:
Application of 18 US.C. §§ 2340-23404 to the Combined Use of Cerinin Techniques in the Interrogation of High
Value ol Qoeda Detainess (May 10, 2005) (concluding that the anticipsted combinsd use of these techniques weuld
ol violate the federal prohdbition on toriure). The l2gal edvice provided in this memorandum doss not represent the
policy visws of the Depariment of Justics cencermning e vse of any interrogzetion metheds.
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over which the United States exercises at jeast de facto suthority as the government. Based on
CIA assurances, we understand that the interrogations do not take place in any such areas. We
therefore conclude that Article 16 is inapplicable to the CIA’s interrogation practices end that
those practices thus cannot violate Article 16. Further, the United States undertook its
obligations under Article 16 subject to 2 Senate reservation, which, es rélevant here, explicitly
limits those obligations to “the cruel, unusual and inhumane treztment . . . prohibited by the Fifth
Amendment . . . to the Constitution of the United States.™ Thereisa str-:mg argumeant that
through this reservation the Senate intended to limit the scope of United States obligations under
Article 16 to those imposed by the relevant provisions of the Constitution. As construed by the
courts, the Fifth Amendment does not apply to aliens outside the United States. The CIA has
assured us that the interrogation technigues are not used within the United States or against
United States persons, including both United States citizens and lawful permenent residents.
Because the gcn:agmphm limitation oo the face of Article 16 renders it inzpplicable to the CIA
m!ermgg.uan program in-aay event we néed nol decide in this memorandum the preciss effact, if
- ey, of the Senate reservation on the geographic reach of United States obligations under Article
16. Forthess reasons, we conclude in Pant I that the interrogation techniques where and as used
by the CIA are not subject to, and therefore do not violate, Article 16,

Notwithstanding these conclusions, you have also asked whether the intecrogation

‘techniques at issue would violate the substantive standards epplicable to the United States under
Article 16 if, contrary to our conclusion in Part IL those standards did extend to the CIA
inteftogation program. As detailed below in Part I, the relevant constraint here, essuming
Article 16 did apply, would be the Fifth Amendment’s prohibition of executive conduct that
“shocks the conscience.” The Supreme Court has emphasized that whether conduct “shocks the
conscience” is a highly context-specific end fact-dependent question. The Court, however, has
not set forth with precision a specific test for ascertaining whether conduct can be said to “shock
the conscience™ and has disclaimed the ability 1o do so. Moreover, there are few Supreme Court
-cases addressing whether conduct “shocks the conscience,” and the few cases there re have all
arisen in very different contexts from that which we consider here

For these reasons, we cannot 52t forth or apply a precise test for ascertaining whether
conduct can be said to “shock the conscience ™ Nevertheless, the Court's “shocks the
conscience” ceses do provids some srgurasts that can guide our inquiry. In-particular, on
alance the cases are best read to require 2 determination whether the conduct is “arbitrary in
the constitutional sense,™ Couty of Sacramento v. Lewis, 523 U.5. 833, 846 (1998) (citation

* The reservetion provides i fll;
;Mﬁyf%ﬁﬂ%mﬁmmmmm uncer ATiale 16 o prevedt cru~l
inhiutan or deprading trestment or puishment” only insefar as the term "cruelbiohomaner . .. . - =
_ . epepding treaimant popuni ﬂm—m:mih:ﬂﬁd,“mm?mmn: treatmeat of
punishment prohibited by the Fifth . Eighth, andior Foureenth Amendmients 1o the Constitution of
the United States.

— —- =

136 Cong. Bec 36198 (1990). As we explain below, the Bighth and Foustesnth Amendiments are not 2pplicsbis in

this contexi
ot



TDP/sécRErf_Ngﬁém

omitted); that is, whether it involves the “exercise of power without any rezsonable justification
in the service of 2 legitimate governmental objective,” id. “[Clonduct intended to injure in some
way unjustifiable by any government interest is the sort of official action most likely to rise to
the conscience-shocking level” Id. at 845, Far from being constitutionally arbitrary, the
interrogation techniques 2t issue here are employed by the CIA caly as reasonably deemed
necessary to protect against grave threats to United States interests, & determination that is made
at CIA Headquarters, with input from the on-scene interrogation team, pursuant to careful
screening procedures that ensure that the techniques will be used as little as possible on as few
detainees as possible. Moreover, the techniques have been carefully designed to minimize the
risk of suffering or injury and to avoid inflicting any serious or lasting physical or psychological
‘harm. Medical screening, monitoring, and ongoing evaluations further lower such rigk.
Significantly, you have informed us that the CIA believes that this program is largely responsible
for preventing & subsegueat sttack within the United States. Beczuse the CIA interrogation
program is carefully.limited to further 2 vital government interest and designed to-aveid ———

—UNNECESsary of serious harm, we conclude that it cannot be said to be constitutionally arbitrary.

The Supreme Court's decisions zlso suggest that it is 2ppropriate to consider whether, in
light of “traditional executive behavior, of contemporary practice, and the standards of blzame
generzlly applied to them,” uze of the techniques in the CIA interrogation program “is 50
egregious, 50 outrageous, that it may fairly be said to shock the contemporary conscience.” Id. at
E47 n.8. We heve not found evidence of treditional executive behavior or contemporery practice
either condemning or condoning 2n interrogation program carefully limited to further & vital
government interest end designed to avoid unnecessary or serious harm. We recognize,
however, that use of coercive interrogation techniques in cther contexts—in different settings,
for other purposes, or sbsent the CIA's safegrards—might be thought to “shock the conscience.”
CL. e.g.; Rochin v. California, 342 U.S. 165, 172 (1952) (finding that pumping the stomach of 2
criminal defendant to obtain evidence "shocks the conscience™), ULS. Armyp Field Marual 34-52:
Intelligence Interrogation (1992) (“Fisld Manual 34-52") (detziling guidelines for interrogztions
1n the context of traditional warfare); Department of State; Country Reports on Human Rights
Practices (describing human-rights sbuses condemned by the United States). We believe,
however, that each of these other contexts, which we describe more fully below, differs critically
from the CIA interrogation program in ways that would be unreasonzble to ignore in examining
whether the conduct involved in the CIA program “shock{s] the contemporary conscience.”
Ordinary criminal investigations within thie United States, for exzmple, involve fundameatzlly
different government interests and implicate specific constitutional guarantees, such as the
privilege against sel&-incrimination, that are not atissue here. Furthermare, the CIA
interrogation techniques have 2ll been adapted from military Survival, Evasion, Resistance,
Escape ("SERE") training. Although there are obvious differences between training exercises
end actual interrogations, the fact that the United States uses similar techniques on its own troaps

pale.
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Given that the CTA interrogation program is carefully limited to further the Government's
paramount interest in protecting the Nation while avoiding vanscessary or serious herm, we
conchude that the interrogation program cannot “be said to shock the contemporary conscience”
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when considered in light of “traditional executive behavior™ and “contemporary practice.”
Lewis, 523 US. at34'?n3

Elsewhere, we have dascribed the CIA interrogation program in great detail. See
Memorandum for John A Rizze, Senior Deputy General Cmrwl Censral Intelligence Agency,
from Steven G Bradb..n, Prix u::a&. Deputy Assistant Attorne nerzl, Office of Legal
Counsel, Re; Application gf 18 ULS.C. £§ 2340-23404 10 uﬂrf«‘"‘- Technigues that May Be Used
in the Interrogation of a High Value al Qaeda Detainze 2t 4-15, 28-45 (May 10, 2005)
(“Technigues™); Memorandum for John A Rizzo, Senior Deputy Generz! Counsel, Central

intelligence Agency, from Steven C Eradbury, Princ lp_l Deputy Assistant Attorney General,
Office of Legal Counsel, Re: Application of 1§ U.S.C. §§ 2340-23404 1o the Combined Use of
Certain Techniques in the Interr u:n::- of High Value al Queda Detainees at 3-9 (May 10,
2003) (“Combined Use™). Thv descriptions of the techniques, including all limitations and
safeguards applicable to their use, set forth in Techniques znd Combined Use are incorporated by
reference herein, and we sssum fcl‘“ifflri.t}' with those descriptions, Here, we highlight those
aspects of the program that dre most important to the question ur:'s' consideration. Where
appropriate, throughout this opinion we also provide more deteiled background information
regzrding specific high value detainses who are representative of i,.ﬂ individuals on whom the
techniques might be used’

- A _ e —_—
. - Under the CTA’s guidelines, several conditions must be setisfied before the CIA
consicers employing enhanced techniques in the intemrogation of 2ny detainee. The CIA must

* The CIA has reviewed and confirmed the accuracy of our description of the interrogation program,
including its purposes, methods, timitations, and results;

ey
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based on available intelligence, conclude that the detaines is an important and dangerous
member of an 2| Qaeda-affiliated group. The CIA must then determine, at the Headquarters
level and on a case-by-cese basis with input from the on-scens interrogation team, that echanced
interrogation methods are needed in 2 pariicular interrogation. Finelly, the enhanced techniques,
which have been designed and implemented to minimize the potential for serious or unnecessary
harm to the detainess, may be used only if there are no medical or psychological
contraindications

Uses ennanced interrogation technigues
only if the CIA's tenierronst Center (“CTC™) determines an individual to be & “High Value
Detzinee,” which the CIA defines es:

a deteines whe, until time of capture, we have rezson to believe: (1) is a senior
member of al-Qzi’da or an al-Qai'da associsted terrorist group (Jemaah
Islamiyyzh, Egyptien Islamic Jinad, al-Zarqawi Group, etc.); (2) has knowledge
of imminent terrorist threats against the USA, its military forces, its citizens and

orgznizations, or its allies; or that has/had direct involvement in planning end
preparing terrorist actions against the USA or its allies, or essisting the al-Qai'da
leadership in p]ann.ng and preparing such terrorist ctions; and (3} if released,
constitutes a clear 2nd continuing threat to the TUSA orits allies

. Acting Assistant Anorney Generzl, Office of Legal Counsel, from
\ssistant General Counsel, Central Intelligence Apency at 4 (Jan 4, 2003)
'), The CIA, ner*ﬁre must have reazon to believe that the detainss is 2
senior member {rather than & mere “foor soldier”) of al Qaeda or 2n associated tervorist
organization, who likely has a-:ti-:na'ule intelligence concerning terrorist threats, and who pesese
significant threat to United States interests.

The “waterbozrd,” which is the most iritense of the CIA interrogetion technigues, is
subject to additional limits. It may be used on & High Value Detsines only if the CIA ha
“credible intelligence that a terrorist attack is imminent™; “mostatbei and credible mdwam*s that
the subject has actionable intelligence that can prevent, disrupt or d glay this attack™; and “[ojther
interrogation methods have failed to elicit the information [or] CIA has ¢lear indications that
other . . . methods are unlikely to elicit this information within the peroeived time limtit for

—=Treventing The GiatE - Leer from 1o, onm A Rizza, Acting General Counsel, Central Intelligence

Agency, 10 Dentel Levin, Acting Assistant Attorney General, Office of Legal Coupselat 5
o T ANIE 2200y ("August 2 Rizzo Letter”) (attzchment).

date the LA
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7 of
nd hzs employed enhnced technigues o varyipe deprsse
in the interrogations of 28 of thess detainess, Wauvdafsmn that two individuals

o e R

5




co st R 5=

representative of the high value detainess oz whom enhanced techniques Bave
been, or might be, used. On the CIA took custody of whom the CIA
believed had actionable int ce concerning the pre-election threat to the United States. See
Letter fror Associate General Counsel, Central Intelligence Agency, to
Daniel Levin, Acting Assistant Attorney General, Office of Legal Counsel at 2 (Aug. 25, 2004)
(“August 25 erter’’). xtensive connections to various al Qa
members of the Taliban, and the al-Z i intellizence indicated

ed 2 . .. meeting betwes
ﬂl whi =lactibn threat were discussed.
CIA Memo,

Intelligence indicated thst prior to his capture | N »eormic) critic
facilitation and financs activities for al-Qa"ide,” including “trensporiing people, funds, and
documents,” Fax § idsmith I Assistant Atiommey Gereral Dffice of Legal
Counsel, fro sel, Centrzl Intelligence Agency
(March 12, 2004). laved 20 2ctive part in planning attacks
against United States forces had extensive contacts with
key members of al Qaeda, including, pd it Khalid Shayih Muhammad
("KSh by Zubaydeh See fd was czptured while on ¢ mission
from Wu establish contact” with al-Zarqawi. See CIA Directorate of Intelligence,
US Efforts Grinding Down al-Qa 'ida 2 (Feb, 21, 2004},

Consistent with its heightened standard for use of the waterboard, the CIA has used this
technique in the interrogations of only three detainees to date (KSM, Zubaydah, and 'Abd Al-
Rahim Al-Neshiri) and has not used it since the March 2003 interrogation of KESM. See Letter
from Scott W. Mulier, Generel Counsel, Central Intelligence Agzacy, to Jack L. Goldsmith I,

Assistan! Attorney General, Office of Legal Counsel at 1 (June 14, 2004)

We understznd that Abu Zubaydeh end KSM are representstive of the types of detamees
on whom the wzterboard has beer, or might be, used. Prior to his eapture, Zubaydah was "one
of Usama Bin Leden's key licutenants.” CIA, Zayn al-Abidin Muhanmad Husayn ABU
ZUBAYDAH at 1 (Jan. 7, 2002) ("2ubaydak Blography™). Indeed, Zubaydah was al Qaeda's
third or fourth highest ranking member and had been involved “in every major terrorist operation
carried out by &l Qaeda™ Memorandum for John Rizzo, Acting General Counsel, Central
Intelligence Agency, from Jay S. Bybee, Assistant Attorney Geaerel, Office of Legal Counsel,
Re: Interrogation of al Qaeda Operative at 7 (Aug. 1, 2002) (“Interrogation Memorandum'),
Zubaydah Biography (noting Zubaydah's involvement in the September 11 attacks). Upon his
capture on March 27, 2002, Zubaydah became the most senior member of el Qaeda in United
States custody. See G Report at 12

KSM, "2 mastermind” of the September 11, 2001, attacks, was regarded 45 “one of al-
. SR i
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; close relationship with Usama Bin Laden and his reputation among the 2l-Qa'ida rank end fle.”

( Jd. After the September 11 zftacks, KSM assumed “the role of operations chief for al-Qe'idz
around the world.” CIA Directorate of Intelligence, Khalid Skaykh Muhammad. Preeminent
Source on Al-Qe ida T (July 13, 2004) (“Preeminent Source™). KSM elso planned additional
attacks within the United States both before and after September 11. See id. at 7-8; see aiso The
9/11 Commission Report: Final Report of the National Compission an Tmamr..énach Uipon
the United States 150 (official gov't ed. 2004) ("9/11 Commission Report").*

2

Even with regard to detainees who satisfy these threshold requirements, enhanced
techniques are considered only if the on-scene interrogation team determines that the detaines is
withholding or mapipulating information. Tn order to make this assessment, ml:trmgatnrs

) conduct an initial interview “in 2 relstively benign environmege gvin, Acting
Assistant Attorney General, Office of Legal Counsel, fro Associsle
Generza! Counsel, Central Intelligence Agency, Re: Background Faper on CIA ‘s Combined Use

of Interrogation Technigques gt 3 (Dec. 30, 2004) (“Background Paper™). At this stage, the
detzinee is “normaliv clothed but seated and shackled for security purposes,” and the
interrogators teke “an open, non-threatening approach” Id. Inorder to be judged participatery,
however, a high value detaines “would have to willingly provide information on actionable
threats and location information on High-Velue Targels at large—not lower level information.”
Id. If the detainee fails to meet this “very high" standard, the interrogstion team develops an
interrogation plan, which gensrelly calls for the use of enhanced techniques only as necessary
and in escalating fashion. See fd. at 3-4; Techmiguesat 5.

Any interrogation plan that involves the use of enhanced techniques must be reviewed
and approved by “the Director, DCI Countertervorist E!m’tr "-ﬁ-'ﬂ': the concumence of the Chief,
CTC Legal Goap " George I. Tenet, Di a (oot .

f L onducted Pursuant o the
2t 3 (Jan. 28, 2003) (“[nierrogarion Guidelines "." Eaen approvel lasis fors
period of at most 30 days, see id. at 1-2, although enhanced intemrogation techniques are
penerally not used for more than seven days, see Backgroumd Paper 2t 17

r example, afier medical and psychological examinations found no cantraindicatioans,
5 interrogation team sought and obtzined approval to use the following techniques:
atiention grasp, walling, facia cial slap, wall standing, stress pnsltmns and slesp
deprivation. See August I‘Hﬁ.‘erm 2. The interrogation team “carefully anal}zﬂi
Gul's responsiveness to different areas of inquiry” during this time and noted that his resistznce
increased as questioning moved to his “knowledge of operational terrorist activities.” Jd. at1.

L " Al-Nashiri, the only other detaines to be subjected to the waterbozrd, planned the bombing of the US.S,
i e E s e i e e R 3 Opel2lions 10 and around N Agatian vemmedz
911 Conursission Report 2t 153,

* You have informed us that the current practice is for the Directer of the Cental Intelligencs Agescy to
make this deleminstion personally.
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zigned memary problems (which CIA psyﬁo!agls‘..s ruled out through
intelligence 2nd memory tests) in order to avoid answering questions. Id

At that point, the interrogation team believed ‘mainta%ns 2 tough, Mujahidin
fighter mentality 2nd has conditioned himself for a physical interrogation.” /d, Th.ﬂ:icam
therefore concluded that “more subtle interrogation measures designed more (0 wWeaxen
physica! ability and mental desire to resist interrogation over the long run are likely to be more
effective™ Jd For these rezsons, the team sought authorization to use dietary manipulation,
mudity, water dousing, and ebdominal slap. Jd at 4-5. Inthe team'’s view, adding these
techniques would be especizlly helpful ecauss he appesred to have 2 particular
weaknsss for food and glso seemed especially modest, See id at 4.

The CIA used the waterboard extensively in the interrogations of KSM and Zubaydab,
but did so only zfter it became clear that standard interrogetion technigques were not working
Interrogators used enhanced technigues in the interrogation of &l-Nashirl with notable results as
early &s the first day. See IG Report 2t 35-36. Twelve days into the interrogation, the CIA
subjected al-Nashiri to one session of the waterboard during which water was applied two times.
See id. at 36,

3

Medical and psychological professionals from the CIA's Office of Medical Services
(*OMS") carefully evaluate detzinees before any enhanced technique is euthorized in orderto
ensure that the detaines “is niot likely to suffer eny severe physicel or mental pain or suffering as
a result of interrogation.” Techniques at 4; see OMS Guidzlines on Medical and Fsychological
Support to Detairiee Rendition, [nrerragation and Detention ot 5 (Dec. 2004} (OMS
Guidelines”). In addition, OMS officials continuously monitor the deteinee’s condition
throughout any interrogstion using enhanced techniques, and the Interrogation team will stop the
use of particular techniques or the interrogalion altogether if the detainee’s medical or
psychologics! condition indicates that the detaines might suffer significant physicel er mental
harm, See Technigues at 5-6. OMS has, in fact, prohibited the use of certain techniques in the
interrogations of certain detainees. See id at 5. Thus, no technique is used in the interrogation
of any detainee—no matter how valuable the information the CLA believes the detainee has—if
the medical and psychologiczl evaluations or ongoing monitoring suggest that the datainee is
likely to suffer serious harm. Carefuil records are kept of each interrogation, which ensures
accountability and sllows for ongoing evaluation of the efficacy of ezch technique and its
potential for any unintended or inappropriate results. See id

i B,

— ——— — = e e el —

____ Youroffice has informed us that the CIA believes that “the intelligence aequired from

these inferrogations has been & key reeson Why -2 1da has [ailed [0 lsunch a spectacular aitack
in the West since 11 September 2001." Memorandum for Stey h inci Bl
Assistant Attorney General, Office of Legal Counsel,_from
CI Counterterrorist.Center, Re: Effectiveness of the ounterintelligence
Interrogation Technigues at 2 (Mar. 2, 2005) (“Effectiveness Memo™). In paticular, the CIA
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believes that it would have been unzble to obtain critical informetion from numerous defzinees,
including KSM and Abu Zubzydzh, without these enhanced techniques. Both KSM and
Zubaydah had “expressed their belief that the general US populztion was ‘weak,’ lacked
resilience, and would be unzble to “do what wes necessary’ to prevent the terronsts from
succeeding in their goals.” Jd. at 1. Indeed, before the CTA used enhanced techniques in its
interrogation of KSM, KSM resisted giving any answers to questions zbout fture aftacks,
simply noting, “Soon, you will know.” Jd We understanc that the use of enhanced techniques
in the interrogations of KSM, Zubaydah, and others, by contrast, has yielded critica! information
See IG Repor: at 86, 90-91 (describing increase in intelligence reponts attributable to use of
enhanced techmigues). As Zubaydzh himself explained with respect to enhanced techniques,
“brothers who are captured end interrogated are permitted by Allsh 1o provide information when
they believe they have ‘reached the limit of their ability to withhold it’ in the face of
psychological znd physical hardships ™ Effectiveness Memo 2t 2. And, indeed, we updersiand
that since the use of enhanced tectmigues, “KSM and Abu Zubaydzh have been pivotal sources
becauss of their shility and willingness to provide their analysis and speculation sbout the
cepabilities, methodologies, and mindsets of teyorists.” Preeminen? Source at 4.

MNevertheless, current CIA threat reporting indicates that, despite substantial setbacks ove
& s 1 : bp  Taa

~ krs

You have
informed us that the CIA believes that enhanced interrogetion techniques remain essential to
obtaining vital intelligence necessary to detect and disrupt such emerging threats

In understanding the effectivenass of the interrogation program, it is important to keep
two related points in mind. First, the total value of the program cannot be appreciated solely by
focusing on individual pieces of informstion. According to the CLA Inspector General:

CTC frequently uses the information from one detainee, as well as other sources,
to vet the information of another detzines. Although lower-level detainees
provide less information than the high value detainees, infarmation from these
detainees has, on many occasions, supplied the information needed to probe the

T Tighvalue defamees forther. . . []he tnanguiation of mielligence provides 2 -
TR Pt fuller knowledge of Al-Qa'idz activities than would be possible from a single

“detainese,
I Report at 86. As illustrated below, we understand that even interrogations of comparatively

lower-tier high value detzinees supply information that the CLA uses 1o validate and assess
information elicited in other interrogetions and through other methods. Intelligence acquired

ror seeer/ [ )7
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from the interrogation progrem also enhances other intelligence methods and has helped to build
the CIA's overal! understanding of 2] Qaeda and its affiliates S#-:oni_ it is difficult to quantify
with confidence end precision the effectiveness of the program. 4 As the IG Report notes, it is
difficult to determine conclusively whether interrogations have provided information critical to
interdicting specificimminent attacks, See id. et 88. And because the CIA has used enhanced
techniques sparingly, “thers is limited date on which to assess their individual effectiveness.” /d.
at 89. As discussed below, however, we understand that interrogations have led to specific,
actionable intellipence as well as a general increase in the amount of intelligence regarding &!
Qaedz and its affiliates. See id at 85-91,

With these caveats, we tumn to specific examples that you have provided to us. You J"z'.-f:
informed vs that the interrogation of ESM—aonce enhanced technigues were employed—led
the discovery of 2a KSM plot, the “Second Wave,"” “to use East Asian operatives to crash e
hijacked zirliner into™ 2 building in Los Angeles. Effectivenass Memo &t 3. You have informed
us that information obtained from KSM also led to the capture of Riduan bin Isomuddin, batter
known as Hambali, and the discovery of the Gursba Cell, & 17-member Jemaszh Islamiyah cell
tasked with executing the “Second Wave” Seeid. at 3-4; CIA Directorate of Intelligence, 4/
Ca ‘ida's Ties to Cther Key Terror Groups: Terrorivts Links in a L,rzf':r 2 {Aug 28, 2003). More
specifically, we understand that E.SM admitted that he had ta=k ith delivesjoe 2

large sum of monegy to an &! Qaeda aszociate, JSee Fax fror
#DC I Counterterrorist Center, Brigfing Noteson the Vaiu etainee Reporting &t |

(Apr. 15, 2005) (“Briefing Nores"). Khan subsequently identified the zssociate (Zubair), who
was then captured. Zubeir, in tumn, provided information that led to the arrest crHP.mbaji See
id. The information acquired from thess captures allowed CIA interrogators to pose maore
specific questions to KSM, which led the CTA to Hambali's brother, 2l-Hadi. Using information
obtatned from multiple sources, al-Hadi was captured, and he subseguently identified the Gurebs
cell. Seeid at 1-2. With the aid of this additional information, interrogations of Hambali
confirmed much of what was learned from KSM.*

Interrogetions of E.;l:z;-,'da‘:—a"'t once enhinced technigues wers employed—
furnished detailed information regarding al Qaeda's “organizational structure, key operativss,
and modus operandi” and identified KSM as the mastermind of the September 11 attacks. Jee
Briefing Nofes st 4. You have informed us that Zubaydzh alse “provided significant information
on two operatives, [including] Jose Padilla[,] who planned to build 2nd detonate 2 ‘dirty bomb’
in the Washington DC area.” .f;r?sc:;-'venms Memo at 4. Zubaydah and KSM have also supplied
imp_c:rtant information about al-Zargawi and his network. See Fax ¢ L. Goldsmith IIT
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More generally, the CIA has informed us that, since March 2002, the intelligence derived
from CIA de in more than 6,000 i |"=*1.':.*:r:: reports ...nd in 2004, sccounted
for approximately half of CTC's reporting on &l Qaede. See Brig G
Report at B6 (noting that from .:. p:en.r&: 11, 2001, through A ::-’[I 20 ""..1 the CILA “produced over
3,000 intelligence reports from ugh vajue detamees). You have informed us that the
substantial majority of this intelligence ha come fn.mm J. H=~'t'=4 to enhanced

wesg has resul
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" As with ESM, we discuss only & portion of the iotelligence obtained through imberrogations of Zubaydah
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C.

There are three categories of enhanced interrogation techniques: conditioning techniques,
corrective techniques, and coercive techniques. See Background Paper at 4. As noted above,
each of the specific enhanced techniques has been adapted from SERE training, where simiar
techniques have been used, in some form, for years on United States military personnel. See
Techniques at 6, IG Report at 13-14,

1. Conditioning technigues

Conditioning techniques are used to put the detzines in & “baseline” state, and to
“demonstrate to the [detainee] that he has no coatrol over basic human needs.” Backgreund
Paper at 4. This “creates . . . a mindset in which [the detainee] learns to perceive end value his
personal welfare, comfortend immedizte needs more than the information he is protesting™ Jd.
Conditioning techniques are not designed to bring sbout immediate results. Rather, these
technigues ere useful in view of their “cumulative effect . . . , used over time and in combination
with other interrogation techniques and inielligence exploitation methods.” Jd. at 5. The specific
conditioning techniques are nudity, dietary manipulation, end sleep deprivation,

" Nudity is used to induce psychological discomfort and because it allows interrogators to
reward detainees instently with clothing for cooperation. See Technigues gt 7. Although this
techoigue might czuse embarrassment, it doas not involve any sexual abuse or threats of sexual
abuse. See id at 7-8. Because ambient air temperatures aré kept above 68°F, the technique is at
most mildly physically uncomfortable and poses no threat to the detainse’s health. & at7.

Dietary manipulation involves substituting 2 bland, commercial liquid mesal for 2
detainee's normal diet. We understand that its use czn increase the effectiveness of other
techniques, such as sleep deprivation. As g guideling, the CIA uses & formula for czloric intzke
that depends on a detainee’s body weight 2nd expected level of activity and that ensures that
caloric intake will always be set at or zbove 1:000 kealiday. Seeid at 7 & n.10° By
comparison, commercial weight-loss programs used within the United States not uncommonly
limit intake to 1000 keal/day regardless of body weight, Detainees are monitored at &ll times to
ensure that they do not lose more than 10% of their starting body weight. Seeid 2t 7. The CIA
elso sets a minimum fluid intake, but 2 detaines undergoing dietary manipulation may drink as
much water zs he pleases. Seeid -

Sleep deprivation involves subjecting a detaines to 21 extended period of sleeplessness.
Interrogators employ sleep deprivation in order to weaken a detzinee’s resistance. Althoughup
t0 180 hours may be authorized, the CIA has in fact subjected only thres detainess to more than

' As we explained in Technigues “The ClA generilly follows as 3 puidaline 2 calode requinsment of 904

kealiday + [0 kcalkp/day. This quantity is multiplied by 1.2 for 2 ssdentary activity level or L4 for a modersie
activity level Regardless of this formuls, the recommended minimum calorie intake is 1500 kcalbfday, eed in o
event is the detaines allowed lo receive less than 1000 kealidny.” Id 21 7 (footnote omitied), The guideline caloric®
intaks for a detsines who weighs 150 pounds (approximately 68 kilograms) would therefore be nearly 1,500
kealiday for sedsntzry activity and would be maocs than 2,200 kealday for moderate activity.
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96 hours of sleep deprivation. Generally, 2 detainee undergoing this technique is shackled in2
standing position with his hands in front of his body, which prevents him fom falling asIa:ap but
also allows him to move around within a two- to three-foot diameter. The detzinee’s hands are
generally positioned below his chin, although they may be raised above the head for a petiod not
10 exceed two hours. See id at 11-13 (explaining the procedures at length). As we have
previously noted, sleep deprivation itself generally has few negative effects (beyond temporary
cognitive impairment and fransient hallucinations), though some detainees might experience
transient “unpleasant physical sensations from prolonged fatigue, including such symptoms as
impairment to coordinated body movement, difficulty with speech, nausea, and blurred vision"
Id. at 37; see also idd. 37-38. Subjects deprived of sleep in scientific studies for longer than the
180-hour limit imposed by the CIA generally retum to normel neurological functioning with as
little as one night of normal sleep. See id. 2t 40. In light of the ongoing and careful medical
monitoring undertzken by OMS and the authority and obligation of all members of the
interropation te2m, 2nd of OMS personnel and other facility staff, to stop the procedure if
necessary, this technigue is not be expected to result in any detzinee expeniencing extreme
physical distress. See id. at 38-397

With respect to the shackling, the procedures in place (which include constant monitoring
by detention personnel, via closed-circuit television, and intervention if necessary) minimize the
risk that & detaines will hang by his wrists or otherwise suffer injory from the shackiing. See id
at 11, Indeed, these procedurss appear to have been effective, 2s no detainee has suffered any
lasting harm from the shackling. See id.

Beceuse relezsing & detzines from the shackles would present e security problem and
would interfere with the effectivensss of the technigu spasindacoaing slecp deprivation
frequently wears an edult disper, Sze Letter fro Associate General
Counsel, Central Intelligence Agency, to Dan Levi ing A seistant Attorney Generzl, Office
of Lega! Counsel at 4 (Cct, 12, 2004) ("October 12 Lerter™). Diapers are checked and
changed as needed so that no detaines would be sllowed to remain in 2 soiled diaper, end the
detainet's skin condition is monitored. See Techniguesat 12. You have informed us that dizpers
are used solely for sanitary and hezlth rezsons and not in order to humiliate the detainee

2, Corrective technigues

Corrective techniques entail some degree of physical interaction with the detaines and zre
used “to comrect, startle, or to achieve znother enabling cbjective with the detainee." Background
Paper at 5. These techniques “condition 2 detainee to pay 2ttention to the intertogator's
guestions and . . . dislodge expectations that the detainee will not be touched.” Techniguesat 9

: In addilioe, 25 we observed in Tecknigues, cortain studies indicate that sleep deprivation might lower
pain threshelds in some detainees. S2¢ Technicuerat 36 né4. The ongolng medica! monitoring is therefors

0 Inirrogalors employ Lhis b 0% @ ConjuUnciion Wit OLRer lechmiques, See Combined
Useal 13-14 £n9, 16, In this repard, we note once again that the CLA kas “informed us Gt the interozation
techniques at issne would nat be used during & course of extended sleep deprivation with such frequency and
inteasity as (o induce in the detzines z persisient condition of extreme physical disress such as may constitute
‘severe physical suffering ™ Jd, at 16,

o s R

13

—



1or speer [ I o=

This category comprises the foliowing techniques: insult (facizl) slap, abdominal siap, t'?criﬂ
‘hold, and attention grasp. See Background Paper at 5; see also Techniques et 8-9 (describing
these techniques).”” In the facial hold technique, for example, the interrogator uses his bands to
immobilize the detainee's head. The interrogator’s fingers are kept closely together end away
from the detaines’s eyes, See Pre-Academic Laboratory (PREAL) Operating Instructions at 18
(“PREAL Memual"). The technique instills fear and apprehension with minimal physical force.
Indeed, each of these techniques entails only mild uses of force and does not cause any
significant pain or any lasting harm  See Backpround Paper at 5-7.

3. Coercive lechniques

Cosrcive techniques “plzce the detaines in more physical and psychological stress” than
the other techniques and are generally “considered to be mare effective tools in persuading
resistant {detzinee] to participate with CIA interrogators.” Background Paper at 7. These
technigues ere typically not used aimultaneously. The Background Paper lists walling, water
dousing, stress positions, wall standing, end cramped confinemant in this category. We will also
treat the waterboard as a coercive technique.

Walling is performed by placing the detaines against what seems to be 2 normal wall but
is in fact & flaxibie false wall. See Technigues st 8. Theinterrogator pulls the deteines towards
him and then quickly slams the detainee zgainst the false well. The faise wall is designed, ande
c~collar or similar device is used, to help avoid whiplash or similer injury. See id. The technique
is designed to create a loud sound and to shock the detaines without causing significant pain
The CIA regards walling as “one of the most effective interrogation techniques because it wears
down the [detainee] physically, heightens uncertzinty in the detainee about what the interrogater
may do to him, and creates a sense of dread when the [detainee] knows he is about to be welled
again" Background Faper at 7. A defainse “may be walled ons time (one impact with the wall)
to make 2 point or twenty to thirty times consecutively when the interrogator requires & more
significant response to & question,” and “will be walled multiple times" during a session
designed to be intense. Jd. At no time, however, is the ttch_ni?ue employed in such & way that
could cause severe physicel pain. See Techmiques 2t 32 .38

_In the water dousing technique, potable cold water is poured on the detaines either fom 2
container or 2 hose without 2 nozzie. Ambient air temperatures are kept ebove 64°F. The

' &s roted in cur previous opinions, the slap techniques are not ussd in 2 way that could causs severs
prin. See, cp, Techniquesat 8+9, 33 & n.39; Combined Ure at 11,

" Adhough walling "wears down the [detainee] physically,” Bockground Peper 3t 7, and undoutitedly may
fehiim. weund thatitas nelsigni i ireehives flaaeih] i
creale 2 loud sound when the individual hits it and thus to cause shock and surprise. See Combined Use 2t 2.4,
Bt the detainee’s head snd neck are supported with ar or \gwel that provides a ]
prevenl w 4, 1012 the detimes’s shoudder blades that kit the wall; 2nd the deizines is allowed to rebound from
the flexible wall in order to reduce the chances of any injury. Seeid You have informed us that a detaines is
expected 1o feel “dread” af the prospect of walling because of the shodk and surpris= czused by the technigue and
becanse of the sense of powerlessness that comes from being roughly handled by the interrogators, not becauss the
technique causes significant pain See jd.
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maximum permissible duration of water exposure depends on the water temperature, which may
be no Jower thag 41°F and is usually no lower than 50°F. See id at 10. Maximum exposure
durations have besn “set &t two-thirds the time at which, based on extensive medica! literature
and experience, hypothermia could be expected to develop in healthy individuals who zre
submerged/in water of the same temperature” in order to provide adequate safety margins against
h}fpuﬂlemrlil Id. This technique can easily be used in combination with other techniques and “is
intendzd to weaken the detaines’s resistance and persuade him to cooperate with interrogaters.”
Id at 3,

Stress positions and wall standing are used to induce muscle fatigue and the attendant
discomfort. See Techmigues at 9 (describing techniques); see alse PREAL Mamual at 20
(explaining that stress positions are used “1o create & distracting pressure” and “to humiliate or
insult”™). The use of these techniques is “usually self-limiting in that temporary-muscle fatigue

-usuzlly 1eads to the [detainee’s] being unable to maintzin the stress position afier & period of

time,” Background Paper at 8, We understand that these techniques are used only to induce
temporary muscls fatigue; neither of these techniques is designed or expected to cause severs
physicel pain. See Techniques ar33-34

Cramped confinement involves placing the detainee in an uncomfortably small container
Such confinement may last up to eight hours in & reletively large container or up to two hours in
a smaller container, See Buckground Paper &t 8; Technigues at 5. The technique “zccelerate(s]
the physical znd psychological stresses of captivity,” PREAL Momualat 22 In OMS's view,
however, cramped confinement “ha(s] not proved particularly effective” because it provides "2
safehaven offering respite from interrogation.” OMS Guidelines at 16,

The waterboard is generzlly considered to be “the most traumatic of the enhanced
interrogation techniques,” id. at 17, 2 conclusion with which we have readily agreed, see
Technigues at 41. Inthis techniqus, the detzines is placed face-up on 2 gurney with his head
inclined downward A cloth is placed over his face on which cold water is then poured for
periods of at most 40 seconds. This creates e barriee through which it is either difficult or
impassible to breathe. The technique thereby “induce]s] 2 sensation of drowning” Id. &t 13.
The waterboard may be authorized for, et most, one 30-day period, during which the technigue
can actually be applied on no more than fis oo id ot loliescribing, in detail, these and
additional limitations); see also Letter from Associzte General Counsel,
Ceniral Intelligence Agency, to DanTevi sistant Attorney Gensral, Office of Legal
Counsel at 1 (Aug. 12, 2004) (“dugust | tter ™). Further, thers can be no more then
two sessions in any 24-hour period. Each session—the time during which the detainee is
strapped to the waterboard—Jasts no more than two hours. There may be et most six
applications of water lasting 10 seconds or longer during any session, and water may be applied

TOT & totel Of 10 THOTC Lhen [ IHutes QUInG any £4-100T Peroa. See 1 echnTgues &t 14, -

— A3 WE HAVE EXplained, - [HESE UTnilZ1i0ns Nave DECn esiablished with exiensive 1nput from >
OMS, based on experience to date with this technique and OMS's professional judgment that the
health risks associated with use of the waterboard on 2 healthy individual subject to these
limitations would be ‘medicelly acceptable.™ Id. at 14 (citing OMS Guidelines at 18-19) In
addition, although the waterboard induces fear and panic, it is not painful. See id. at 13.
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We conclude, first, that the CIA interrogation program does not implicate United States
obligations under Articie 16 of the CAT because Axticle 16 hzs limited geographic scope. By its
terms, Article 16 places no cbligations on 2 State Party outside “territory under its jurisdicion.”
The ordinary mezning of the phrase, the use of the phrase elsewhere in the CAT, and the
negotiating history of the CAT demonstrate that the phrase “territory under its jurisdiction” is
best understood as including, at most, areas where a State exercises territory-based jurisdiction,
that is, arezs over which the State exercises at least de facto suthority as the govemment. Aswe
explain below, based on CIA assurances, we understand that the interrogations conducted by the
CIA do not take place in eny “territory under [United States] jurisdiction” within the meaning of
Article 16, We therefore conclude that the CIA interrogation program does not violate the
obligations set forth in Artcle 16. ) S

Apart from the terms of Article 16 as stated in the CAT, the United States underiook its
obligations under the CAT subject to 2 Senate reservation that provides: “[T]he United States
considers itself bound by the obligation under Article 16 . .. only insofar &5 the term ‘crue],
inhuman or degrading treatment or punishment’ means the crusl, uousual and inhumane
treatment or punishment prohibited by the Fifth, Eighth, and/or Fourteenth Amendments to the
Constitution of the United States.” There is 2 strong argument that in requiring this reservation,
the Senate intended to limit United States obligations under Article 16 to the existing obligetions
already imposed by these Amendments. These Amendments kave been construed by the courts
not to extend protections to aliens outside the United States. The CIA has also assured us that
the interrogation techniques are not vsed within the United Stat=s or egainst United States
persons, including both U.S. dtizens znd lawfil permanent resident aliens

A

“[W]e begin with the text of the treaty and the context in which the written words are
used." Eastern Airlines, Inc. v. Floyd, 499 U 8. 530, 534 {1991) (quotstion marks omitted) See
also Vienna Convention on the Law of Treaties, May 23, 1968, ert. 33(1), 1155 UN.T.S. 331,
340 (1980) ("A treaty shall be interpreted in good faith in accordance with the ordinary mesning
to be given to the terms of the treaty in their context and in light of its object and purpose ")
Article 16 states that “[e]ach State Party shall undertake to prevent in any ferritery nder its

Jurisdiction other acts of cruel, inhuman or degrading treatment or punishment which do nat
amount to torture.” CAT Art. 16(1) (emphasis added) ” This territorial limitation is confirmed

** The United States is not 2 party to the Vierna Convention 2nd is therefore not bound by it.
HNeverthelses, Article 31(1) hasis on et anabei i stionslinlerpeetiva omctice Sra-ec

) I Fudeld tfcm.rwm_f, "lnlr.:_rpra:ali-:'_nlin International Law.” in 2 Encyelopedia of Public Internofional Law 1416, 1420
{1993 ("According to the prevailing opinion, the starting point in any treaty interpretation is the treaty text and the

- ermalortrdimryrmerdng o rEET
" Article 16(1) provides in fult

Eam Slare Party undertakes to prevent in any termilory under its jerisdiction other acts of crus,
mbuman of degrading treatment or punishmant which de oot zmount 1o toriurs 25 defined in
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by Article 16's explication of this basic obligation: “In particular, the obligations contained in
articles 10, 11, 12 2nd 13 shall apply with the substitution for references to torture of references
to other forms of cruel, inhuman or degrading tredtment or punishment” Jd. Articles 11 through
13 impose on each State Party certain specific obligations, each of which is expressly limited to
“territory under its jurisdiction.” See infra pp. 18-19 (describing requirements). Although
Article 10, which as incorporated in Article 16 requires each State Party to “ensure that
education and information regarding the prohibition” against cruel, inhuman, or degrading
treatment or punishmeant is given to specified government personnel, does not expressty limit its
obligation to “territory under [eath State's) jurisdiction,” Article 10°s reference to the
“prohibition” against such treatment or punishment can only be understood to refer to the
territonizlly limited obligation set forth in Article 16

The obligations imposed by the CAT are thus more limited with respect te-erusl, —
inhuman, or degrading treetment or punishment than with respect to torture, To be sure, Article
2, like Article 16, imposes an obligation on each State Perty to preveat torture “in any temitory
under its jurisdiction.” Article 41}, however, separately requires sach Stats Party to “ensure that
all ects of toriure are offenses under its criminal law." (Emphasis added.) The CAT imposes no
anzlogous requirement with respect to cruel, inhuman, or degrading treatment or punishment.

Because the CAT does not define the phrase “territory under its jurisdiction,” we tum to
the dictionary definitions of the relevant terms. See Olympic Aireays v. Husain, 340 U.E. €44,
654-35 (2004) (drawing on dictionzry definitions in interpreting = treaty); Sale v. Haition
Centers Council, Inc., 509 U 8. 155, 180-81 (1993) (same). Common dictionary definitions of
“jurisdiction” include “[t]he right and power to interpret and appiy the law(; ajuthority or
controlf; and t]he territorial range of authority or conteol” American Heritage Dictionary 711
(1873); American Heritage Dicrionary 978 (3d ed. 1992) (same definitions); see also Black's
Lerw Dictionary 766 (5th ed. 1979) (“[a)reas of authority”). Common dictionary definitions of
“territory” include “[a]n arez of land(; or t}he land and waters under the jurisdiction of a state,
nation, or sovereign" American Herftage Dictionary at 1329 (1973); American Heritage
Dictionary at 1854 (3d ed. 1952) (same); sz¢ also Black's Law Dictionary at 1321 (“A part of 2
country separated from the rest, and subject to a particular jurisdiction Geogrephical area under
the jurisdiction of enother country or soversign power."); Black's L Dictionary at 1512 (8th
ed._‘lj@(}#} ("[a] geographical area included within e particular govemment’s jurisdiction; the
portion of the earth's surface that isin 2 state’s exclusive possession and control™). Taking thess

article 1, when such acts are commitied by or &t the instigation of or with tha consent or
acquisseence of a public officizl or other person 2cting in an offcial capacity. In particular, tie
cbligations contalned in erticles 10, 11, 12 and 13 shall apply with the substtution for refersnces
to torure of references to olher forms of cruel, inhuman or degrading trestment or punishment

™ Ineddition, dlthough Asticl 2(2) emphasizes that “[n)o exceptional circumstances mtmc:'::, whether
2 slale of war or a threat of war, internz] politica! instability or 2ny other public smergency, may be invoked 252

wmm no anaiogous provison with respect to cruel, infruman, or degrading trezimen:
or punishment Because we conclude that the CIA intenogalion program doss not implicats United States
obligations under Aticie 16 and tha! the program would conform lo United States gbligations under Atticle 16 even
I_.f that provision did appiy, we need not consider whether the absence of 4 provision analogous le Article 203)
implics that Swle Parties could derogate from their obligadons under Article 16 in ext=zordinary circumstances
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definitions together, we conclude that the most plausible meaning of the term “teritory under its
jurisdiction™ is the land over which 2 State exercises authority and control as the government.
Cf. Rasul v. Bush, 124-5. Ct. 2686, 2636 (2004) (concluding that “the territorial jurisdiction of
the United States” subsumes areas over which “the United States exercises complete jurisdiction
and control”) (intemal quotation merks omitted); Cunard 5.8 Co. v. Melion, 262U.S. 100, 123
(1923) ("It mow is settled in the United States znd recognized elsewhere that the termitory subject
1o its jurisdiction inciudes the land arezs under its dominion and controll.]").

This understanding of the phrase “territory under its jurisdiction” is confirmed by the way
the phrase is used in various provisions throughout the CAT. See Air France v, Saks, 470 U.S.
392, 398 (1985) (treaty drafters “logicelly would . . . use(] the same word in each article” when
they intend to convey the same meaning throughout); I. Herthan Burgers & Hans Danelius, The
United Nations Convention Against Torture: A Handbook on the Convention Against Torlure
ond Crier Cruel, [Tnkuman or Degrading Treatment or Punishment 53 (1988) ("CAT
Hendbook™) (noting that “it was 2greed that the phrase ‘“territory under its jurisdiction’ had the
sume meaning” in different articles of the CAT).

For example, Article § provides:

Each State Party shall take such measures as mey be necessary to establish its
jurisdiction over the offences referred to in article 4 [requiring each State Parly (o
criminalize all acts of toriure] in the following cases:

(2) When the offences are commitied in any rerritory under fis furisdiction or on
board & ship or aircraft regisiered in that State;

b} When the alieged offender is = national of that Stete;

{c) When the victim is a nationel of that State if that State considers it
appropriate.

CAT art. 5{1) (emphasis added) The CAT thereby distinpuishes jurisdiction based on temtory
from jurisdiction based on the nationelity of either the victim or the perpetrator. Paragraph (2)
also distinguishes jurisdiction based on temmtory from jurisdiction based on registry of ships and
aircraft. To read the phrase “territory under its jurisdistion” to subsume these other types of
Jurisdiction would eliminate thess distinctions 2nd render most of Article 5 surplusage. Each of
Article 5's provisions, however, "like all the other words of the treaty, is 1o be given 2 meaning,
if reasonably possible, and rules of censtruction may not be resorted te to render it meaningless

” n;_rEuperativc_" Factor v. Laubenheimer, 290 U8 276 303-04{1933)

Articles 11 through 13, moreover. use the = “termitory its i i " 10 AN

that presuppose that the relevant State exercises the traditional authorities of the government in
such areas. Article 11 requires ezch Stete to “keep under systematic review . . . amangements for
the custody and treatment of persons subjected to any form of arrest, detention or imprisonment
in eny territory under its jurisdiction.” Article 12 mandates that “[jach State Party shall ensure
that its competent autharities procesd ta 2 prompt and impartial investigation, wherever there is
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reasonable ground to belisve that an sct of torture has been committed in any territory under its
jurisdiction™ Similarly, Article 13 requires “[e]ach State Party [to] ensure that any individual
who alieges he has been subjected to torture in any termitory under its jurisdiction has the nght to
complain to, and to have his case promptly and impartially examined by, its competent

' anthorities.” These provisions assume that the relevant State exercises traditional govemmental
asuthority—including the authority to arrest, detain, imprison, and investigate crime—within any
“territory under its jurisdiction.”

Thres other provisions underscore this peint, Adticle 2{1) requires each State Party to

“take effective legislative, administrative, judicial or other measures to prevent such acts of
torture in any territory under its jurisdiction.” “Territory under its jurisdiction,” therefore, is
most rezsonably read to refer to areas over which States exercise broad governmental
authority—the areas over which States could take legislative, administrative, or judicial zction. -

I Artiele 5(2), moreover, enjoins “[e]ach Stzie Party . . . to establish its jurisdiction over such
offences in cases where the alleged offender is present in any teritory under its jurisdiction and
it does not extradite him.” Article 7(1) similarly requires State Parties to extradite suspects or
refer them to “competent authorities for the purpose of prosecution.” These provisions evidently
contemplate that each State Party has suthority 1o extradite and prosecute thosa suspacted of
torture in any “teritory under its jurfsdiction.” That is, each State Party is expecied to operate a5
the government in “territory under its jurisdiction™" . :

This understanding is supported by the negotiating record. See.Zicherman v. Korean Air
Lines Co., 516 U.5. 217, 226 (1996) (“Because & treaty ratified by the United States is not only
the law of this land, see U.S. Const.,, Ari. 11, § 2, but also an agresment among sovereign powers,
we have traditionzlly considered 5 2ids to its interpretation the negotiating and drafting history
«+ -2}, Vienna Convention on the Law of Treaties, art. 32 (permitting recourse to “the
preparetory work of the treaty 2nd the circumstances of its conclusion” infer alia “to confirm™
the ordinary mezning of the text). The original Swedish proposal, which wes the basis for the
first drafi of the CAT, contained a predecessor to Article 16 that would have required that
“{e]ach State Party undertake]] 1o ensure that [2 proscribed act] does not take place within its
Jjurisdiction.” Draft International Convention Against Torture and Othier Cruel, Inhuman or
Degrading Treatment or Punishment, submitted by Sweden on January 18, 1978, aris. 2-3,
E/CN.4/1285, in CAT Handbook app. €, &t 203 (emphasis added), C4T Handbook at 47, France
ebjected that the phrase “within its jurisdiction” was too broad. For example, it was concemned
that the phrase might extend to signatories’ citizens located in termitory belonging to other
nations. See Report of the Pre-Sessional Working Group, E/CN 4/L. 1470 (1979), reprinted in

S " Anicle § may suggest en interprelstion of the phumss “terriiory under its jurisdiction” that is pateatially
= roacer than themditional notion of emion.” AniclediidizestssSintn Bareet paphasmterifomepnemege e e o
alleged to have commulied [certain offenses] is present” to take the suspacted offender into custody. (Emphasss
added ) The use of the word “territory” in Article 6 rather than the phrzss “termitory under ite jurisdiction” guepasts
—_———ﬁmwrmmmmmﬁmmﬁﬁfmmg that {reaty languags should notbe

tErnstmed 12 feader n:fmn_p]‘um “mezningless or inoperative™). Article § may thus support the position,
:iLlsmmd below, Li'._a: “territory under its jurisdiction” may extend beyond sovereign temriisry o ENCOMpAss 2rmas
where & Siate exercises de facio authority as the government, such a5 cocupied termitory. See infrop. 20, Articls 20,
which refers to "“the lemitory of 2 Stzle Party” may support the same inference. o
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Report of the United Nations Commission on Human Rights, E/CN.4/1347 35, 40 (1979); CAT
Handbook 2t 48, Although France suggested replacing “within its jurisdiction” with “io its
territory,” the phrase “any teritory tnder its jurisdiction” was chosen instead. See CAT
Handbook 2t 48,

There is some evidence that the United States understood these phrases to mean
essentially the same thing. See, e.g., Exec. Report 101-30, 101st Cong,, 2d Sess., 23-24
(Aug. 30, 1990) (Senzte Forsign Relations Committee Report) (suggesting that the phrase “in
any territory under its jurisdiction” would impose obligations on & State Party with respect to
conduct committed “in its territory” but not with respect to conduct “occurring abroad™);
Convention Against Torture: Hearing Bejore the Commitiee on Foreign Relations, United States
Senate, S. Hrg. 101-718 at 7 (Jan 30, 1990) (prepared statement of Hon, Abrzham D. Sofaer,
ch_al_ﬁéﬂgl_l}ggnmgt_of_S;ale}_(siatingihai-und;r—&ﬁiele—i—,—ﬁm?miﬁ-wnuld'h: n
“obligated “ic teke administrativs, judicial or other measures to prevent torture within thelr
terrifory”) (emphasis added). Other evidence, however, suggests that the phrase “territory under
its jurisdiction” has a somewhat broader meaning than “in its territory.” According to the record
of the negotiation relating to Articles 12 and 13 of the CAT, “{ijo response to the question on the
scope of the phrase *temitory under its jurisdiction’ as contained in these articles, it was said that
it was intended 1o cover, inter aliz, terdtories still under colonial rule znd occupied territory "
U.N. Doc. E/CN.4/1367, Mar, 5, 1980, at 13. And one commentstor has stated that the
negotiating record suggests that the phrase “ferritory under its jurisdiction” “is not limited to 2
State’s land territory, its territorial sca end the airspace over its land and sea temitory, but it also
applies to territories under military occupation, to colonial territories and to any other termitaries
over which a State has factual control.” /4. at 131, Others have suggested that the phrase would
elso reach conduct occurring on ships aad airceafl registered in a State. See CAT Handbook
48; Message from the President of the United States Transmitting the Convention Against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, S. Treaty Dec. No.
100-20, ar 5 (1988) (Secretary of Stete Schultz) (asserting that “territory under its jurisdictien”
“refersto &ll places that the Stats Party controls as = governmental suthority, including ships and
aircraft registered in that State™).'®

Thus, although portions of the negotiating record of the CAT may support rezding the
phrase “any territory under its jurisdiction” to include not only sovereign termitory but also areas
subject to de fecte government authority (and perhaps registered ships and aircraft), the
negotiating record &s & whole tends to confirm that the phrase does not extend to places where 2
State Party does not exercise suthority &s the government,

_The CIA hes assured'us that the interrogations at issue here do not take place within the
SOVereign termitory or special maritime and teritorial jurisdiction {“SMTT) of the United States

ee 18 U.SC'§ 5 (delining ~United Stales’), id, § 7 (defning SM1J). As relevant here, we

** “This suggestion Is in tensica with the text of Article 5{1}(a}, which sesms to distinguish "territory under
{2 State's] jurisdiction” from “ship(s] or aircraft registered in that State " See Char v. Korean Alr Lines, Lid, 430
ULE, 122, 134 n.5 (1989] (noting that where treaty text is not perfecily clear, the “naturs!l meaning™ of the text "oonld
properiy be conlradicted only by clear drafiing history”™). Becauss the CIA has assured us that ils inlerrogations do
not ke place on ships or eircrafi regisfered in the United Siates, we need not resolve this jzous here.
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believe that the phrase “any territory underits jurisdiction” certainly reaches no further than the
sovereign territory and the SMTT of the United States.'” Indeed, in many respeets, it probably
does not reach this far. Although many provisions of the SMTT invoke temitorial bases of
jurisdiction, other provisions assert jurisdiction on other grounds, including, for example,
sections 7(5) through 7(9), which assert jurisdiction over certzin offenses committed by or
against United States citizens. Accordingly, we conclude that the interrogation program does nat
take place within “territory under [United States) jurisdiction” and therefore does not violae
Article 16—even zbsent the Seaate's reservation limiting United States obligations under Article
16, which we discuss In the next seclion.

B.

__As 2 condition to its advice end consent o theratificaticn of the CAT, the Senate
required a reservation that provides that the United States is

bound by the obligetion under Article 16 to prevent “cruel, inhuman or degrading
ireatment or punishment,” only insofer as the term “creel, inbumen or degrading
treatment or punishment” means the cruel, unusuel and inhumane treatment or
punishment prohibited by the Fifth, Eighth, and/or Fourteenth Amendments to the
Constitution of the United States.

Cong. Rec. 36,198 (1590). This reservation, which the United States deposited with its
instrument of ratification, is legally binding and defines the scope of United States obligations
under Article 16 of the CAT. See Relevance of Senate Ratification History to Treaty
Interpretation, 11 Op. O.L.C. 28, 33 (1987) (Reservetions deposited with the instrument of
retification “are generally binding . . . botk internationally znd domestically . . . in. .. subssquent
interpretation of the treaty")."*

Under the terms of the reservetion, the United States is obligated to prevent “cruel,
inhuman or degrading treatment” only to the extent that such treatment zmounts to “the cruel,
unusual and inhumane treatment or punishment prohibited by the Fifth, Eighth, and/or
Fourteenth Amendments.” Giving force to the terms of this reservation, treatment that is not

- ¥ Aswe have sxplained Ghere &5 an argument that “femitory under (2 Swiz's] jurisdiction” might 2l
includs occupied terrilory. Accordingly, el leastabsent the Sensic's reservation, Article 16's obligations might
extend 1o occupied temitory. Because the United States is nol currentiy an occupying power within the meaning of
the laws of war amywhere in the world, we need not decids whether oooupisd territedy is “wrritory ender [United
States] furisdiction™ :

i : im o & . i
J : “The Senate's right to qualify fte conseat 1o ratification by reservations, amendments and interoretations
AWRE ™ calt ;

czablished thmuph 2 reservation tothe Loy treaey 611194, Quincy- WA ENE-Th s-Sos rololr e iaan < arpi gr————— e
Relations 1_'53 (1812}, and has been frequently exrcised since then. The Supreme Court has indicated its ascentance
of this practice. See Aover v, Yaker, 76 U.S. (5 Wall.) 32, 15 (1869); United Sicrer v. Schooner Pepgy, 5 us. (1
Cranch) 103, 107 (1801). See also Constizutionality of Propased Conditions to Sente Consent ta the Jnterim
Cfnvemfun on the Conservation of North Peeific Fur Seals, 10 Op. OL.C 12, 16 (1986) {“[Tjhe Senate’s practice
of conditioning its consent lo particular treaties is well-established =), .
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“prohibited by” these amendments would not violate United States obligations as limited by the
reservation ’

Conceivably, one might read thetext of the reservation &s limiting only the substantive
(as opposed to the territorial) reach of United States cbligations under Article 16. That would
not be an unreasonable reading of the text. Under this view, the reservation replaced ounly the
phrase “cruel, inhuman or degrading treatment or punishment” and left untouched the phsase "in
any termitory under its jurisdiction,” which defines the geographic scope of the Article. The text
of the reservation, however, is susceptible to another reasonzble reading—one suggesting that
the Senate intended to ensure that the United States would, with respect to Article 16, undertake
no obligations not already imposed by the Constitution itself Under this reading, the reference
to the treatment or punishment prohibited by the constitutionz! provisions does not distinguish
between the substantive scope of the constitutional-prohibitions end their peographic scope, A%

~ we discuss below, this second reading is strongly supported by the Senate’s rafification history of

the CAT

The Summary and Analysis of the CAT submitted by the President to the Senate in 1988
expressed concern that “Article 16 is arguably broader than existing U.S. law.” Summary znd
Analysis of the Convention Against Torture and Other Cruel, Inhurnan or Degrading Treatment
or Funishment, i1 §. Treaty Doc. No. 100-20, at 15, “In view of the ambiguity of the terms,” the
Executive Branch suggested “that U.S. obligations under this article [Article 16] should be
limited to conduct prohibited by the U.S. Constitution” 8. Exec. Rep. No. 101-30, at 8 (1990)
(emphasis added), see also id. 2t 25-26. Accordingly, it proposed what became the Senate’s
reservation in order “[tJo make clear that the United States construes the phrase [“cruel, inhuman
or degrading treatment or punishment”] to be coextensive with its constitutional guarantess
against cruel, unusual, and inhumene treatment.” Jd. at 25-26; S. Treaty Doc. No. 100-20, 2t 15
(same). As State Department Legal Adviser Abraham D. Sofzer sxplained, “becauss the
Constitution of the United States directly addresses this arez of the law . . . [the reservation]
would limit our cbligations under this Convention to the proseriptions slready covered in our
Constitution” Convention Against Torture: Hearing Before thz Senate Comm. on Foreign
Relations, 101st Cong. 11 (1990) (prepared statement). The Senate Foreign Relations
Committee expressed the same concern ebout the potential scope of Article 16 2nd
recommended the same reservation to the Senate, See 8. Exec. Rep. No. 101-30, at 8, 25-26,

Furthermore, the Senate declared that Articles | through 16 of the CAT are not seli-
executing, see Cong. Rec. 36,198 (1930), and the discussions surrounding this declaration in the
retification history alse indicate that the United States did not intend to undertake eny obligations
under Article 16 that extended beyond those already impased by the Constitution. The
ﬁqministratiun expressed the view that “as indicated in the oniginal Prasidential transmittal,

b T an ST (2w eppears sutficient [ implement the Convention,” except that "new
Federal legislation would be required only to establish criminal jurisdiction under Article §*

————Letter for Senaror Presster oM TEnE MlhnG, ASSiEnT oecretary, Lemslative Affairs,
Department of State (April 4, 1990}, in S. Exec. Rep. No. 101-30, at 41 {emphasis added). It was
understocd that “the majority of the obligations to be undertaien by the United States pursuzat to
the Convention [were] already covered by existing law” and that “2dditional implementing
legislation (would] be needed only with respect to arficle 5. S, Exec. Rep. No. 101-30, at 10

o secker | 5
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(emphasis added). Congress then enacted 18 U.S.C. §§ 2340-23494 the only “necessary
legistation to implement” United States obligations under the CAT, noting that the United States
would “not become a party to the Coavention until the necessary implementing legislation is
enacted.” S.Rep. No. 103-107, 2t 365 (1993). Readimg Ariicle 16 to extend the substantive
standards of the Constitution in contexts where they did not already apply would be difficult to
square with the evident understanding of the United States that existing law would satisfy its
obligations under the CAT except with respect to Article 5. The ratification history thus strongly
supports the view that United States obligations under Article 16 were intended to reach no
further—substantively, temitorially, or in any other respeci—then its obligations under the Fifth,
Eighth, and Fourteenth Amendments.

The Supreme Court has repeatedly sugpested in various contexts that the Constitution

does not apply to aliens outside the United States. See, ¢.g., United States v-Beimonr, 30TUS.

~324,332(1937) ("{UJur Constitution, laws, and policies have no extraterritorial operation, unless
in respect of our own citizens "), Unifed States v. Curtiss-Wright Zxport Corp., 285 U.S. 304,
318 (1936) ("MNeither the Constitution nor the laws passed in pursuance of it have any force in
foreign territory unless in respect of cur own eitizens . ., ™) see also United States v. Verdugo-
Urguidez, 494 U.S. 255, 271 {1990) (noting that cases relied upon by an elien asserting
constitutionz! rights “establish only thet aliens receive constirutional protections when they have
come within the ternitory of the United States and developed substantial connections with this
country”). Federal couris of eppeals, in tum, have held that *{t]he Constitution doss not extend
its guaraniess to nonresident aliens living outside the United States,” Vancowver Women 's
Health Collective Soc'y v. A.H. Robins Co., 820 F.2d 1359, 1363 (4th Cir. 1987), that “non-
resident aliens . . . plainly cannot appeal to the protection of the Constitution or laws of the
United States,” Pauling v. McElray, 278 F.2d 252, 254 n.3 (D.C. Cir. 1960) {per cunam); and
that 2 “foreign entity without property or presence in this country has no constitutiona! rights,
under the due process clause or otherwise," 32 County Sovereigity Comm. v, Dep 't of State, 292
F.3d 797, 799 (D.C. Cir. 2002) (quoting People 's Mojahedin Org. of Iran v. Dep 't of State, 182
F.3d 17, 22 (D.C. Cir. 1999)) "

As we explain below, it is the Fifth Amendment that is potentizlly relevant in the present
context. With respect to that Amendment, the Supreme Court has “rejected the claim that aliens
are entitled to Fifth Amendment rights outside the sovereign territory of the United States”
Verdugo-Urquidez, 494 U.S. &t 269, In Verdugo-Urquidez, 494 U.S. at 269, the Court noted its
“emphatic” “rejection of extraterritoriel application of the Fifth Amendment™ in Johmsorn v.
Eisentrager, 339 U.8. 763 (1250}, which rejected “[t]he doctrine that the term ‘any person’ in the
Fifth Amendment spreads its protection over alien enemies anywhere in the world engaged io
hostilities against vs,” id. at 782, dccord Zadvydas v. Davis, 533 1.5, €78, 693 (2001) (citing
Verdugo-Urquidez and Eisentrager and poting that “[i]t is well established that" Fifth

ATENJMEnt proteclions | are Unavallabls to 2liens oulside of our geozrephic borders'). Federal

S —

" The Restatement (Third) of Foreign Relations Law assens that *[2]khough the matier has not besn
authoriiatively adjudicated, at least some zctions by the United States in respect Lo Toreign pationals qutside the
country are also subject to constitutiona] limitations™ Jd. § 722, omt. m. This statement is contrary te the
authorities cited in the feo,

oo R
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courts of appeals have similarly held that “non-resident aliens who have insufficient contects
with the United States are not eatitled to Fifth Amendment protections.” Jifry v. F. 4.4, 370
F.3d 1174, 1182 (D.C. Cir. 2004); see also Harbury v. Deutch, 233 F.3d 596, 604 (D.C. Cir.
2000) (relying on Eisentrager and Verdugo-Urquides to conclude that an alien could not state 2
due process claim for torture ellegedly inflicted by United States agents abroad), rev 'd ori other
grounds sub nom. Christopher v. Harbury, 536 U.S. 403 (2002); Cuban Am. Bar Ass'n, Inc. v.
Christopher, 43 F 3d 1412, 1428-29 (1 1th Cir. 1995) (relying on Eisenfrager and Verdugo-
Urquides to conclude that alisns held 2t Guantanamo Bay lack Fifth Amendment rights). ™

The reservation required by the Senate as 2 condition of its edvice and consent ta the
retification of the CAT thus tends to confirm the territorizlly limited reach of U.S. obligations
under Article 16. Indesd, there is & strong argument that, by limiting United States obligations

_under Article 16 to those that certain provisions of the Constitution ziready impose, the Senate’s
reservation limits the temitorial reach of Article 16 even more sharply than does the text of
Article 16 standing alone. Under this view, Article 16 would impose no obligations with respect

¥ The Court's decision in Sesul v, Bush, 124 5. CL 2686 (2004), 5 not 10 tae conrary. To be sure, the
Court stafed in a footnots (hat-

Petitioners’ allegations—ihat, although they have engaged neither by combat nor in acts of
terrorism against the United Staes, they have been hald in Exesutive detention for mare than twe
years in territory subject to the Joog-term, exclusive jorisdiction aad control of the United States,
without sceess to counsel and withoot being charged with any wrongdoing—unguestionably
deseribs “custody in violstion of the Censtitntien or laws or treaties of (he Undted States.”

Id, at 2658 n15. We belicve this footnols is best understood 10 leave intzet the Courl's seltled understanding of the
Fifth Amendmant Firgt, the Court limited its helding 1o the issus before it whether the federal courts have
stalulery furisdiction over habeas petitions brought by such aliens held ot Guantanamo a3 enemy combatanis. See
id. al 2699 (“Whether and what further procesdings may become necsssary | . . are matiers that we necd nol ddress
now. What is presently at stake is only whether the federal courts have jurisdiclion io determine the Jegality of the
Executive's polentialiy indefinite detention of individuals who claim lo be wholly innocsnt of wrongdoing.™)
Indeed, the Court granted the petifion for writ of certioran] “fimited to the foliowing Question: Whether United
States courts lack Junisdicion to consider challenges to the legality of the detenton of foreign nalionals capured
sbroad in connection with hostililies and incarcesated ot the Goantanams Bey Naval Base, Cuba ™ Ramf . Bush,
540 ULE, 1007 (2003).

Second, the fovinote reliss on 2 poriion of Justice Kennedy's concomence in Ferdugo-Urguider “and the
cases cited therein ™ Ramul, 124 8. Cr 2 2696 15, In this portion of Jostice Kenredy's Merdugo-Urguides
concurrence; Justice Kennedy discusses the fnselor Cases, These cases stand for the proposition that although ot
every provision of the Consitution applies in United States tertitory overssas, certaln core constitutionzl proteclions
may 2pply in certain insular temitories of the United Stales. See also, e.g., Reid v, Covert, 354 USS, 1, 74-75(135T)
{Harian, J,, concurring in judement) (discussing Jnswlar Cases), Bolzac v, Porto Riee, 258 U.S. 258 (1922), Given

T a5 TCITIOLY SUOJECL [0 1is [OTE-TEMTL, TXCIUSIYE Julisaicu0n
and control of the United States,” Rasul, 124 5. CL 2t 2698 0I5, in the very stntence (hat cited Justice Kennedy's
onoumence i i inate 6 i tmos-awilinmesslo-sonsidsewhather SR O S m————
similar in stemificant respests to the lemitories &t issuc tn the fnswlar Cores, See clio id 21 2696 (nioting that under
the agreement with Cuba “the United Stafes exercises complete jurisdiction 2nd control over the Guamznama Bay
Navel Base"} (intemat qootation marks omitted); id. at 2700 (Kennedy, 1., concurming) (asserting that “Guantanams
Bzy is in every practical respect 3 United States territory” and explaining tha “[w]hat matters is the unchallenged
and indefinile control (hat the United States has long exercised over Guantznamo Bay™).

o e R
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to aliens outside the United States™ And because the CIA has informed us that these téchniques
are not authorized for use against United States persons, or within the United States, they would
not, under this view, violate Article 16. Even if the reservation is read only to confirm the
territorial limits explicit in Article 16, however, or even if it is read not to bear on this question at
all, the program would still not viclate Article 16 for the reasons discussed in Part ILA
Accordingly, we need not decide here the precise effect, if any, of the Senate reservation on the
geographic scope of U.S. obligations under Article 16

HIL

You have also esked us to consider whether the CIA interrogation program would violate
the substantive standards applicable to the United States under Article 16 if, contrary to the
conclusions reached in Part [I above, those standards did extend 1o the ChArinterTogation

‘program. Pursuant to the Senzte's reservation, the United States is bound by Article 16 to
prevent “the cruel, unusus! and inhumene treatment or punishment prohibited by the Fifth,
Eighth, and/or Fourteenth Amendments to the Constitution of the United States.” As we explain,
the reisvant test is whether use of the CIA's enhaaced interrogation technigues constitutes
government conduct that “shocks the conscience." Based on our understanding of the refevant
case law and the CIA's descriptions of the interrogation program, we conclude that use of the
enhanced interrogation techniques, subject to all applicable conditions, limitations, and
safeguards, does not “shock the conscience.” We emphasize, however, that this analysis calls for
the application of & somewhsat subjective test with only limited guidance from the Court. We
therefore cannot predict with confidence whether a cowt would 2gres with our conclusions,
though, zs discussed more fully balow, we believe the interpretation of Article 167s substzntive
standard is unlikely to be subject to judicial inquiry.

* Additional analysis may be required in the case of aliens entitied o lawful permanent resident stetus.
Coripare Kwong Hal Chew v, Colding, 144 10,8, 530 {1953), with Skaughaessy v. United Stotes ex rel Afozel, 345
ULE. 206 {1953). You bave informed us that the CLA does not use hess techoiques on any United Stztes persons,
including lawful permanent residents, &nd we do not here address Unilad States obligations under Article 16 with
respect fo such aliens.

* Our analysis is net afectad by the recent enactment of the Em esgency Supplemental Appropristions Act
for Defense, the Global War on Terrer, end Tsunami Relief, 2005, Fub. L. Mo 109-13, 119 Star, 231 (200351,
Section 103 1(2)(1) of that law provides that

{n}ene of the f:::Eds appropriated or otherwiss made available by thit Act ehall bs obligated or
expended (o subject any perscn in the custody or under (ke physical conirol of the United States 15
tornure or crucl, inhuman, or degrading treatment or punishment that is prohibited by the

Congtitution lawe_ortreafiss of (ha United Seatee,

115 Stat. a1 256, Because the Senats reservaion, ¢ deposiled wiih the 1inited Ststes instmment af ratification ——— o —

defines United States obligations under Article 16 of the CAT, this statute does not prohibit the expenditure of funds
for conduct Erat does not viclate United States obligations under Arlicle 16, 25 limited by the Senate reservation.
Furthermore, this statuts jtself defines “cruel, inhuman or degrading treatinent or punishment” 25 “ihe cruel,
unusial, and infumane treatment or punishment profibited by the fifth amendmast, sighth amendment, or
fourtesnth armesdment to the Constilution of the United States.™ /d. § 1031(0)(2).

TowéﬁTr_NgFém
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Although, pursuznt to the Senate’s reservation, United States obligations under Article 16
extend to “the cruel, unusuzl and inhumans treatment or punishment prohibited by the Fifih,
Eighth, and/or Fourteenth Amendments to the Constitution of the United Sfa;tes,’.' only the Fifth
Amendment is potentially relevant here. The Fourteenth Amendment provides, in relevant pu:.
“No Stafe shall . . . deprive any person of life, liberty, or property, without due process of lew.
(Emphasis added.) This Amendment does not apply to actions taken by the federal Goverzment.
See; e.g., San Francisco Arts & Athletics, Inc. v. United States Olympic Comm., 483 U.S. 5_2'.!,
542 121 (1987) (explaining that the Fourteenth Amendment “does not 2pply” to the federal
Government); Boliing v. Sharpe, 347.U.8. 497, 498-99 (1954) (noting that the Fifth Amendment
rather than the Fourteenth Amendment applies to actions teken by the District of Columbia).
The Eighth Amendment prohibits the infliction of “crusl and unusual punishiments.” (Emphasis
added.}As the Supreme Court has repeatedly held, the Eighth Amendment does not epply until
there has been a forma! adjudication of guilt. E.g., Bell v. Wolfish, 441 U.S. 520, 535 n.16
(1979); Ingraham v. Wright, 430 U.S. 651, 671 n.40 (1977). See also In re Guamtanamo
Detainee Cases, 355 F. Supp. 2d 443, 480 (D D.C. 2005) (dismissing detainees’ claims based on
Eighth Amendment because “the Eighth Amendment applies only efter an individual is
convicted of & crime™) (stayed pending appeal). The same conclusion concerning the limited
applicability of the Eighth Amendment under Article 16 wes expressly recognized by the Senate
and the Executive Branch durng the CAT ratification deliberations:

The Eighth Amendment prohibition of cruel and unusual punishment is, of the
three [constitutional provisions cited in the Senate reservation], the most limited
in scope, 25 this amendment has consistently been interpretsd as protecting only
“those convicted of crimes.” Jngrakam v. Wrighs, 430 U.S. 651, 664 (1977). The
Eighth Amendment does, however, afford protection zgainst torture and ill-
treatment of persons in prison and similar situations of criminal punishment.

Summary and Analysis of the Canvention Against Torture and Other Cniel, Inhuman or
Degrading Treatment or Punishment, i1 8. Treaty Doc. No. 100-20, at 9 (emphasis added),
Because the high value detainees on whom the CIA might use enhanced interrogation techniques
have not been convicted of any crime, the substantive requirsments of the Eighth Amendment
would not be relevant here, even if we essume that Article 16 has application to the CIA’s
interrogation program.” ‘

The Fifth Amendment, however, is not subject to these same limitations. As potentially
relevant here, the substantive due process component of the Fifth Amendment protects against
executive action that “shocks the conscience.” Rochin v. California, 342 U.8. 165, 172 (1952),

see also County of Socramenta v. Lewis, 523 U.S. 833, 846 (1998) (“To this end, for halfz

= To be sure, reatment smounting to punishment (let alons, cruel and wnusuz! punishment) generally
cannot be impased on individuals who have not bezn convicted of crimes. But this prohibition flows from the Fifih
Amendment rather then the Eighth. See Wolfish, 441 U.8. al 535 n 16; United Stater v. Solerno, 481 U5, 739, T46-
47 (1987). See olso infra nols 26,
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century now we have spoken of the cognizable level of executive 2buse of power as that which
shocks the conscienca™)

B.

We must therefore determine whether the CIA interrogztion program invalves conduct
that “shocks the conscience.” . The Court has indicated that whether government conduct can be
szid to “shock the conscience” depends primarily on whether the conduct is “arbitrary in the
constitutional sense ™ Lewis, 523 U.S. af 846 (internal quotstion marks omitted), that is, whether
it amounts to the “exercise of power without any reasonable justification in the service of2
legitimate governmental objective,” id. “[Clonduct intended to injure in some way un:'rusr.iﬂahic
by eny government interest is the sort of officizl action most likely to rise to the conscience-
shocking level,” id. at 849, 2lthough, in some cases, deliberate indifference to the risk of —

—inflicting such unjustifizble injury might also “shock the conscience," id. at 850-51. The Coun
has also suggested that it is appropriate to consider whether, in light of “traditional executive
behavior, of contemporacy practice, and of the standards of blame generally applied to them,”
conduct “is so egregious, so outrageous, that it may fairly be said to shock the contemporary
conscience” [d. at 847 n8*

Several considerations complicate our analysis. First, there are relatively few casesin
which the Court has analyzed whether conduct “shocks the conscience,” and these cases involve
contexts that differ dramatically from the CIA interrogation program. Further, the Court has
emphasized that there is “no calibreted yard stick” with which to determine whether conduct
“shocks the conscience.” Jd at 847, To the contrary; “Rules of dus process are not . . . subjest
to mechanical application in unfamiliar territory.” Jd. at 830, A claim that government conduct
“shocks the conscience,” therefore, teguires “an exact analys:s of circumstances” Id. The Coun
has explained,;

* Becanse what is at Issus under the 12xt of the Senate reservation is the subset of “crucl, inhuman or
degrading treatment™ that is “the cnrel, unusual and inhumane treatment . , , prohibited by the Filth
Amendment[],” we do not believe that the procedural aspects of the Fifth Amendment are relovant, at leastin the
context of intervogation technigues unrelated to the criminal justles system. Mor, given the language of Articiz 16
anid the eservation, do we believe that United Steles ohligations undar this Article include other aspects of the Fifth
Amendment, soch 25 the Takings Clause or the various privecy rights that (he Supreme Courl has found (o be
protacied by the Due Process Clause.

¥ It sppears that conscience-shocking coriduct is a mecessary but perhaps not sufficient condition to
establishing that executive condud violales substantive doe process. See Lewis, 523 ULS. 21 847 0B ("Only i the
necesrary :r:arlm’iﬁﬂ-'r of egregions behavior were satisfied would there be & posstbility of recognizing a substaniive

historical examples of enforcement of the right claimed, or its recopmition in othier ways.") {cmphaces added); see
oiso, e.g., Terrell v. Larson, 396 F3d 973 578 o] (8th Cir, 2005) ("To vislate substaniive due process, the conducl

of an executive oficial MU b2 CONSTIZNcE Shocking and MUK Violale” & funaamenta] NphL); Sierorentck v. o, o
346 F.3d 1178, 1181 (Bth Cir, 2043), -1t is therefore arpuable fhat conscisnse-shecidng behaviar would not viclate

the Constitution if it did not vinlate 2 fundamenta] right or If it wers ramowly tailored Lo sarve 2 compelling state

interest, See, e.g., Washington v, Glucksberg, 571 U8, 702, 721 {1597). Bessuss we conclude that the CLA

imtertogation program docs nol “shock the conscience,” we need oot address these lssues here.
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The phrase [due process of law] formulates 2 concept less rigid and more fluid
than those envisaged in other specific and particular provisions of the Bill of
Rights Its epplication is less 2 matter of rule. Asserted deaizl is to be tested by
an appraisal of the totality of facts in a given case. That which may, in one
sefting, constitute 2 denial of findzmental fairness, shocking o the universal
sense of justice, may, in other circumstances, and in light of other consideratons,
fall short of such & denial.

Id at 850 (quoting Betts v. Brady, 316 U.S. 455, 462 (1942)) (elteration in Lewis). Our task,
therefore, is to apply in & novel context a highly fact-dependent test with little gnidance from the
Supreme Court. -

_ £ ===
We first consider whether the CLA inté.:mgzti-:ﬂ program involves conduct that is
“constitutionally arbitrary.” We conclude that it does not. Indesd, we find no evidence of
“conduct intended to injure in some way unjustifiable by aay government interest,” id. at 845, or
of deliberate indifference to the possibility of such unjustifiebls injury, see id. at 853

As an initial matter, the Court has made clearthat whether conduct can be-considered to
be constitutionally arbitrary depends vitally on whether it furthers & governmént interest, and, if
it does, the nature end importance of that interest. The tastis not merely whether the conduct is
“intended to injure,” but rather whether it is “intended to injure in some way umfustifiable by any
goverriment interest.” Id. at 849 {(emphasis added). It is the “exercise of power without any
reasonable justification in the service of a legitimate governmental objective” that can be said to
“shock the conscience.” Id. at 846 (emphasis added). In United States v. Salerno, 481 U.S 738,
748 (1987), for example, the Court explained that the Due Process Clause “lays down [ne] . ..
categorical imperative,” and emphesized that the Court has “repestedly held that the
(overnment's regulatory interest in community safery can, in appropriate circumstances,
outweigh an individual's liberty interest." See also Hamdi v. Rumsfeld, 124 S. Ct. 2633, 2646
(2004) (plurality opinion) (explaining that the individual’s interests must be weighed against the
government's). The government's interest is thus en important part of the context that must be
carefully considered in evaluating zn asserted violation of due process **

. ™ The pretrial delention context is informative. Asalysis of the government’s inlerest and purpose in
impasing a candiion of confinemen) is essential to delenmining whether there is 3 violation of dus process in this
context See Selermo, 481 ULS. 81 747-30. The government has 3 legitimate interest in “cffectuat{ing] th(c]
deleation,” Walfish, 441 US. at 537, which supperts goverament action that “may retionally be copnected” (o the

=—=—————felentianSlernord G-t Srat T T NI U5 T Trarks OOied). Bf CUBUas, ICang sl and unisedl
puntshment ca such detainess would vislate due process becauss the povemment has o legitimats interest in
infligtin i i it )itk L s i e

In addition, Lewis suggests (hat the Court's Eighth Amendment jurisprudence sheds at least some lizhl en
Lhe due precess inquiry. See 523 US. a1 833-53 (anzlogizing (be dus process inguiry to the Eighth Amendment
context and noting that in both cases “lishility should tun on *whethes force was zpplied in 2 good faith efort to
maintsin or restors discipline or malidously and sadistically for the very purpose of czesing harm™) (guoting
Whitiey v. Albers, 47518, 312, 320-21 (1986)). The interrogation program we consider does nat involve or allew

TOP }Ecim_wgsﬁm

28



Tc};saﬁm_x*u RN

Al Qaeda’s demonstrated ability to launch sophisticaied aftacks causing mass cesualties
within the United States and against United States interests woridwide, as well as its.continuing
efforts to plan and to execute such attacks, see supra p. 9, indisputably pose & grave and
continuing threat. “It is ‘cbvious and unarguable’ that no governmental interest is more
compelling than the security ofthe Nation.™ Haig v. Agee, 453 U.S. 280, 307 (1981) (citations
omitted); see also Salerno, 481 U.S. at 748 (noting that “socisty’s interest is at its peak” “in
times of war or insurrection”). It is this paramount interest that the Government seeks to
vindicate through the interrogation program. Indeed, the program, which the CIA believes “has
been a key reason why &l-Qa'ida has feiled to launch & spectzcular ettack in-the West since 11
September 2001," Effectiveness AMemo at 2, directly furthers that intecest, producing substantial
quantities of otherwise unavailable actionzble intelligence. As detziled above, ordinary
interrogation technigues had little effect on either KSM or Zubaydzh, Use of enhanced
techniques, however, led to critical, actionable intelligence such as the discovery of the Gurabs
Cell, which was-tasked with executing KSM's planned Second Wave sttacks against Los

Angeles. Interrogations of inees and comparatively lower-tier high
value detainess ave also greatly increased the CIA's
understanding of our enemy and its plans,

As evidenced by our discussion in Part I, the CIA goes to greatlengths to ensure that the
technigues are applied only as reasonzbly necessary to protect this paremount interest in “the
security of the Nation." Various aspects of the program ensure that enhanced techniques will-be
used only in the interrogations of the detziness who zre most likely to have critical, actionzble
intelligence. The CIA screening procedures, which the CI4 imposes in eddition to the standards
applicable to activities conducted pursuant to paragraph four of the Mamorandum of
Mgtification, ensure that the technigues are not used unless the CIA reasonzbly belisvss that the
detainee i3 2 “senior member of 2l-Qai'da or [its affiliates],” and the detainee has “knowledge of
imminent terrorist threats against the USA” or has been directly involved in the planning of
attacks. Jarnuary 4 ax at 3; supra p. 5. The fact that enhanced techniques have been vsed
1o dete in the interrogations of only 28 high value deteiness out of the 94 detainees in CIA
custody demonstrates this selectivity.

Use of the waterboard is limited still further, requiring “credible intelligence that 2
terronst attack is immineat; . . . substantizl and credible indicators that the subject has ectionable
intelligence that can prevent, disrupt or delay this attack; and [2 determination that o]ther
interrogation methods have failed to elicit the information [and that] . . . other . . . methods ars
unlikely to elicit this information within the percejved time limit for preventing the attack"
August 2 Rizro Letter (attachment). Once again, the CIA s practice confirins the program’s
selectivity. CIA interrogators have used the watetboard on-only three detzinees to date—ESM
Zubaydsh, and Al-Nashiri—and have not used it at all since March 2003 '

the malicicus or sadistic infliction of harm. Father, as discussed in the lext, imterrogation techriques ars used adly
as reasorubly deemed necessary lo firther 3 government interest of the highest order, and have been carcfilly
designed 1o avoid inflicting severe pain or suffering or any other lasting er significant herm and 1o minimize the rsk
of any harm that does not further this government interesl. See injre pp. 29-31
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Moreover, enhanced techniques are considered only when the on-scene interrogation
tezm considers them necessary because 2 detaines is withhelding or manipulating important,
actionzble intelligence or.there is insufficient time to try other techniques. For example, as

 recounted ebove, the CIA used enhanced techniques in the interrogations of KSM and Zubaydsh

only after ordinary intecrogation tactics had failed. Even then, CLA Headquérters must make the
decision whether to use enhanced technigues in any interrogation. Officials et CIA Headquarters
can assess the situation based on the interrogation team's reports enid intelligence from 2 vaniety
of other sources and are therefore well positioned to assess the importance of the information

sought.

Ounce epproved, techniques are used only in escalating fashion so that it is unlikely that 2
detainee would be subjected to more duress than is reasonably necessary to elicit the information
sought Thus, no technique is used on 2 detainee unless use of that technique at that time appears
necessary lo obtaining the intelligence. And use of enhanced techniguss ceases “if the detames

_is judged to be consistently providing sccurste Intelligence of if he is no longer believed to have

actionable intelligence.” Technigueset 5. Indeed, use of the techniques nsually ends afterjust &
few days when the detainee begins participating. Enhanced techniques, therefore, would not be
used on z detzines not reasonshly thought to possess important, actionable intelligence that could
not be obtained otherwise.

Not only i5 the interrogation progrem closely tied to & government interest of the highest
order, it is zlso designed, through its careful limitations and screening criteria, to avoid causing
any severe pain or suffering or inflicting significant or lasting harm.  As the OMS Guidelines
explain, “[i]n 2!l instances the general goal of these techniques is 2 psychological impact, and not
some physical effect, with a specific goal of ‘dislocate[ing] [the detainee’s] expectations
regarding the treatment he believes he will receive." OMS Guidelines at 8-9 (second alteration
in original). Furthermore, techniques can be used only if there are no medical or psychological
contraindications. Thus, no technigue iz ever used if there is reason to believe it will cause the
detzinee significant mental or physicel harm. When enhznced techniques are used, OMS closely
monitors the detainee’s condition to ensure that he does not, in fact, experience severe pain or
suffering or sustain any significant or lasting harm.

This facet of cur analysis bears emphasis. We do not conclude that any conduct, no
matter how extreme, could be justified by a sufficiently weighty gevernment interest coupled
with appropriate tailoring, Rather, our inguiry is limited to the program under consideration, in
which the technigues do not amount to toriure considered independently or in combination. Sze
Techniques at 28-45; Combined Use at 9-19. Torture is categorically prohibited both by the
CAT, see art. 2(2) (“No exceptione! circumstences whatsoever . .. may be invoked 2s @
justification of torture ™), and by implementing legislation. see 18 US.C. §§ 2340.93404

The program, moreover, is designed to minimizs the risk of injury or anv sufferine that §

r

~umintended T Y TIOT TAVERICE e purpose of e progrem, For exampls, in dietery
manipulation, the minimum caloric intake is set at or above levels used in commereizl weight-
loss programs, thereby avoiding the possibility of significant weight loss. In nudity and water
dousing, interrogatars set ambient air temperatures high enough to guard against hypothermia
The walling technique employs & falsewall and 2 C-collar (or similar device) to hélp avoid
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whiplash. See Technigues at 8. With respect to sieep deprivation, constant monitoring protects
against the possibility that detzinees might injure themselves by hanging from their wrists, suffer
from acute edema, or even experience non-transient hallucinations. See Techrigues at 11-13.
With the waterboard, interrogators use potzble saline rather than plain water so that detzinzes
will not suffer from hyponatremiz and to minimize the risk of pneumonia. See id. at 13-14, The
board is also designed to allow interrogators to place the detaines in 2 head-up position so that
water may be clearéd very quickly, end medical personnel and equipment are on hand should any
unlikely problems actually develop. See id. 14. All enhanced techniques are conducted only as
guthorized and pursuant to medical guidelines and supervision.™

As is clear from these descriptions and the discussion zbove, the CIA uses enhanced
technigues only as necessary to obtain information that it reasonzbly views &s vital to protecting
the United States and its interests from further terronist attacks  The tachniques are used only in
the interrogation of those who are reasonzbly believed to be closely associated with 2l Qaeda and
senior enough to have actionzble intelligence conceming terrorist threats. Even then, the
technigues are used only to the extent reasonably believed to be necessary to obtain otherwise
unavailable intelligence. In addition, the techniques are designed to avoid inflicting severe pain
or suffering, end no techaigue will be used if there is rezson to believe it will cause significant
harm. Indeed, the techniques have been designed to minimize the risk of injury or any suffering
that does not further the Government’s interest in obtaining actionzble intelligence. The program
is clearly not intended “to injure in some way unjustifizble by any government interest.” Lewis,
523 U.S. 2t 842, Nor can it be said to refiect “deliberzte indifference” 10 a substential risk of
such unjustifiable injury. Id 2:851.%

¥ The CLA's CTC generally consults with the CLA's Office of Genera! Counse! (which in turn may consult
with thds Oiics) when presented with novel circomstances. This consylation further reduces any possibility thal
ClA interrogators could be thought to be “sbusing [their] power, or smploying it asan instrument of oppression,”
Lewls, 523 11.S. al 840 (cilation pnd quotation marks omitted; slisration in Lewis); see olso Chever, 538 U5 31774
(opinion of Thomas, 1., 50 as o render their condicl constitutionally arbitary,

™ This is not to say that the interogation program has worksd perfectly. Accocding to the /G Repers, the
ClA, at least initially, could not always distinguish detainees who had informaticn but were successfislly resisting
interrogation from those who did not actually have the informeton. See /G Report 2l 8385, On at least ons
occasion, this may have resulied in what might be decmed inTetrospest to have been the unnecessary vse of
enhanced (schniques. Om that eccesion, zlthough the on-scans imtemrogstion taam juds !
i L 3 31 1ta. i T I,h.l __1_- iaf T Hem

Se= id, 2t 84-85,

Tisramplerimwever—dossnad :hwc—!ﬁ—'eﬂnduﬂ{ﬁﬁl-isiiﬁlﬂl‘dﬂ-ﬂﬂ-ﬁjﬂ:’:é-‘—ﬂm' waynoshiiabls

by any government imterest,” ar “deliberate indifference” to the possibility of such unjustifiable injury. Lewis, 523

————— M5 31849 L<long s the CIA ressonably believed that Zubavdzh contimied-ta witkhald suffici=ntly important
irformation, use of the waterboard was supperted by the Govemment's inierest I proleclng e Nahon Irom
sunssquent lermorist attacks, The existence of 2 reasonable, good f2ith beliel is not negated because the factual
predicates for that belief are subssquently determined 1o be false. Moreover, in the Zubaydih example, ClA
Headquarters dispaiched officials o observe the last walerboard ssssion, These officials reponied that enhanced
techniques were no longer needed See [ Report at B3, Thus, the CIA did not simply rely on what appeared in be
credible intelligence but rather ceased using enhanced lechniques despites this intelligence.
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We next address whether, considered in light of “an understanding of traditional
executive bahavior, of contemporary practice, and of the stendards of blame generzlly appiiad to
them,” use of the enhanced interrogationtechniques canstitutes government behavior that "is so
egregious, so outrageous, that it may fairly be said to shack the contemporary constience.” Jd. at
847 n.8. We have not found evidence of traditional executive behavior ar contemporary practice
either condemning or condoning zn interrogation program carefully limited to further 2 vital
povernment inferest and designed to avoid unnecessary of serious harm® However, in many
contexts, there is a strong tradifion against the use of coercive *nmugatmn techniques.
Accordingly, this aspect of the analysis poses a more difficult question. We examine
traditions surrounding ordinary criminal investipations within the United States, the mi].-'la_'::'s
tradition of not employing coercive technigues in intelligence interrogations, and the fact that the
United States regularly condemns conduct undertaken by other countries that bears at least some
resemblance to the techniques at issue

These t:aditims provide significant evidence thar. the use of enhzneed irﬂ:n'_ﬂ'r:wg.atiM
techniques might “shock the cont smporary conscience” in at [5&5* some contexts, [d Aswe
have explained, however, the due process inquiry depends criticelly on setting and circumstance,
see, e.g., id. at 847, B50, and each of thess contexts differs in important ways from the one we
consider here. Careful considerstion of the underpinnings of the standards of conduct expected
in these other contexts, moreover, demonstrates that those standards zre ot controlling here
Further, as explained below, the enhanced techniques are all adapted :‘rm ra::hniqucs used by the
United States on its own troops, albeit under significantly different conditions. At & minimum,
this confirms that use of these techniques cannot be considered to be ::*e:zl:-ﬂ:a]i}'
impErrrissi"l*' that iz, in some circumstances, use of these technigues is consistent with

“traditional executive behavior” zrd “contemporary practice.” /d at 847 n.8. As explained
below, we believe such circumstances zre present here

Domestic Crimimal Investizations. Use of 1 interrogation practices lke those we consider
here in ordinary criminal investigations might well “shock the conscience.” In Rochin v.

™ ClA interrogation practice appears (0 havs vasied over §me. TheIG Report explains that the CLA “has
had intermitlent invelvement in the interropation of individuals whose interests ame oppaséd to thoss of the United
Stztes™ /G Reportat§. Inthe early 1980s, for example, the CIA initiated the Human Resource E Expl loitation
("HFE™) t-.:-_1'|.r. p m, “designed 12 train ‘::f.L:; liaison services on in lerrogation teshmiques, " 1. The CIA
terminat (ORI in 924 use of allegations of aman rights sbuses in Litin America See (& gt 10

]
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California, 342°U.S. 165 (1952), the Supreme Court reversed 2 criminal conviction where the
prosecution introduced evidénce against the defendant that had been obtained by the forcible
pumping of the defendant’s stomach The Court concluded that the conduct af issue “shocks the
censcience” znd was “too close to the-rack and the screw.™ Id at 172, Likewise, in Willians v
United States, 341 U.S. 87 (1951), the Count consideced 2 conviction under a statute that
criminslized depriving 2n individual of & constitutional right under color of law. The dsfendant
suspected several persons of committing 2 particular crime. Hs then

over a period of three days took four men to & paint shack . . . and used brutal
methods to obtain & confession fom ezch of them A rubber bose, a pistol, 2
blunt instrument, a sash cord and other implement were used in the project. . . .
Each was beaten, threatened, and unmercifully punished for several hours until he
confessed. ) e o = —=

Jd. at 98-99, The Court characterized this 25 “the classic use of force to make a man testify
apzinst himself,"” which would render the confessions inadmissible. J& 2t 101, The Court
concluded:

But where police take matters in their own hands, sefzeictims, beat and pound
them until they confess, there cennot be the sliphtest doubt thet the police have
deprived the victim of & right under the Constitution. It is the right of the acoused
to be'tried by a legally constituted court, not by 2 kangaroo court.

Id. gt 101,

More recently, in Chaver v. Martinez, 538 U S. 760 (2003), the police had questioned the
plaintiff, & gunshot wound victim whe was in severs pain and believed he was dying. At issue
was whether a-section 1983 suit could be maintained by the plaintiff 2zainst the police despite
the fact that no charges had ever been brought against the plaintif The Court rejected the
plaintifl’s Fifth Amendment Self-Incrimination Clause claim, see id at 773 {opinion of
Thomas, 1); id. at 778-7% (Souter, T, cencurring in judgment), but remanded for consideration of
whether the questioning violated the plaintiff's substantive due process rights, see id, at 779-8,
Some of the justices expressed the view that the Constitution categorically prohibits such
coercive interrogetions. See id. at 783, 788 (Stevens, ], concurring in perf and dissenting in part)
(describing the interrogation at issue a5 “torturous” and asserting that such interrogation “is &
classic example of 2 violation of 2 constitutional right implicit in the concept of ordered liberty”)
(internsl quotation marks omitted): id. at 796 (Kennedy, I, conzurting in part and dissenting in
part) (“The Constitution does not countenance the official imposition of severs pain or pressurs

for purpos in al isistrsy ert opdsfaund4n-the-Geth

Incrimination Clause, the broader guarentees of the Due Process Clause, or both.").

. The CIA progrem is considerably less invasive or extrams ther much of the conduct at
issue in }thase cases. In addition, the government interest at issue in each of these cases was the
general interest in ordinary law enforcemeat (and, in Williams, even (hat was doubtfol). That
government interest is strikingly different from what is at stake here: the national security—in
particular, the protection of the United States and its interests against attacks that may result in
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massive civilian casualties. Specific constitutional constraints, such as the Fifth Amendment’s
Self-Incrimination Clause, which provides that “[n)o person . . . shall be compelled in any
criminal case to be a witness against himself” (emphasis zdded), apply when the government
acts to further its general interest in lew enforcement and refiect explicit fundamental limitations
on how the govemment may further that interest. Indeed, most-of the Court's police
interrogation cases sppear to bs tooted in the policies behind the Self-Incrimination Clauss and
concern for the feirness and integrity of the trial process. In Rochin, for example, the Court was
concerned with the use of évidence obtained by coercion to bring ebout & criminal conviction.
See, e.g., 342 U.S. at 173 ("Due process of law, 25 2 historic and generative principle, precludes
defining, and thereby confining, these standards of conduct more precisely than to say that
convictions cannot be brought about by methods that offend 'z sense of justice.™) (cltation
omitted); id. (refusing to hold that “in order to convict 2 man the police cannot extract by force =
what is in his mind but can extract what is in-his stomach™).Sez alss Jackson v. Denno, 378
U.S. 388, 377 (1964) (characterizing the interest at stake in police interrogetion cases as the
“right to be free of & conviction besed upon & coerced confession™); Lyons v. Oklahoma, 322
U.S5. 596, 605 (1944) (explaining that “[a) coerced confession is offensive to basic standards of
Justice, not because the victim has a legal grievance against the police, but because declarations
procured by torture are not premises from which a civilized forum will infer guilt”). Even
Chavez, which might indicate the Court's receptiveness (o a substantive due process claim based
on coercive police interrogeation practices irrespective of whether the evidence obtained was ever
used ageinst the individual interrogated, inviolved an interrogation implicating ordinary law
enforcement interests.

Courts have long distinguished the govemment's interest in ordinary law enforcement

Gom other government interests such es national security. The Foreign Intelligence Surveiliance
Court of Review recently explained that, with respect to the Fourth Amendment, “the [Supreme]

» Court distinguishe[s] general crime control programs and those that have another particular
purpose, such as protection of citizens zgainst special hazards or protection of our borders.” In
re Sealed Case, 310 F.3d 717, 745-46 (Far. Intel. Surv. Ct. Rev. 2002) (discussing the Court's
“special needs” cases and distinguishing “FISA's general programmatic purpose” of
“protect(ing] the nation against terrorists and espionage threats directed by foreign powers” fom
general crime control). Under the “special needs” doctrine, the Supreme Court has approved of
warzantiess and even suspicionless searches that serve “special needs, beyond the normal nesd for
law enforcement.” Vermonia Schol Dist. 47J v. Acton, 515 U.S. 646, 653 (1995} (quotation
marks and citetion omitted), Thus, sithough the Court has explained that it “cannot sanction
[automeobile] stops justified only by the” "general interest in crime control," f ndianagolis v.
E{imon.:i_ 531 1U0.S. 32, 44 (2000) {quotation marks and citation omitted), it suggested that it
might approve of 2 “roadblock set up to thwart an imminent terrorist attack " id - See alsp

-y

Memorandum for James sal-Fam-NeedFrencizcorHopoy

Assistant Attomey General, Office of Legal Counsel, Re: Whether OFAC May Withour
Obraining a Judicial Warrant Enter 1ae Commercial Prevrises-of-a-Besionated-SntitrFo-frome

Property That Has Been Blocked Pursuant to JEEPA (April 11, 2005). Notably, in the dus
process context, the Court has distinguished the Govemment's interest in detaining illegal 2lizns
generally from its interest in detzining suspected terrorists. See Zadvydas, 533 U8, at 651
Although the Court concluded that a statute parmitting the indefinite detention of alieas subject
to 2 final order of removal but who could not be removed to other countries would raise
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substzntiz! constitutional questions, it suggested that its rezsoning might not apply to 2 statute
that “appl{ied] narrowly to 2 small segment of particuiarly dengerous individuals, say, suspested
terrorists.” Id. et 691 (quotation marks and citation omitted).

Accordingly, for these reasons, we do not believe that the tradition that emerges from the
police interrogation context provides controlling evidence of 2 relevant executive tredition
prohibiting use of these techniques in the quite different context of interrogations undertzken
solely to prevent foreign terrorist ttacks against the United Siates and its interests.

United States Mifitary Doctrine, Army Field Marmal 34-52 sets forth the military’s basic
approach to intelligence interrogations. It lists a variety of interrogation techniques that
generally involve only verbal and emotiona! tactics. In the “emotional love approach,” for
example, the interrogator might exploit the love 2 detzinze feels Tor his Tellow soldiers, and use
this fo motivate the detzines to cooperste. Id. gt 3-15. In the “fear-up (harsh) approech,” “the
interrogator behaves in an overpowering manner with e loud znd threatening voice [and] mey
even feel the need to throw objects across the room o heighten the [detainee’s] implanted
feelings of fear.” Id. at 3-16. The Field Marual counsels that “[g]reat cere must be taken when
[using this technigue] so any actions would not violate the prohibition on coercion end threats
contained in the GPW, Article 17" & Indezd, from the outset, the Field Manual explains that
the Geneve Conventions “and US policy expressly prohibit acts of violence or intimidation,
including physical or mental torture, threats, insults, or exposure to inhumane treatment as 2
mezns of or aid to interrogation.” [d. at 1-8, As prohibited acis of physical and mental torrs,
the Field Manual lists *[flood deprivation" and “[albnormal slesp deprivation” respectively. Jd.

The Field Manual provides evidence “of traditiona! executive behavior[ and] of
contemporary practice," Lewis, 523 U.S. et 847 n.§, but we do not find it dispositive for several
reasons. Most obviocusly, as the Field Manual makes clear, the epproach it embodies is designed
for traditicnal arched conflicts, in particular, conflicts governed by the Geneve Conventions See
Field Menual 34-52 at 1-7 to 1-8; se¢ also id. at iv-v (noting that interrogations must comply
with the Geneve Conventions and the Uniform Code of Military Justice). The United States,
however, has long resisted efforts to extend the protections of the Geneva Conventions to
terrorists and other unlawful combatanis. As President Reagan stated when the United States
rejected Protocol 1 to the Geneva Conventions, the position of the United States is that it “must
not, and need not, give recognition end protection to terrorist Eroups as a price for progressin
humanitarian law," President Ronald Reagan, Letter of Transmittal to the Senzte of Protocal I
additional ta the Geneva Conventions of 12 August 1948, concluded at Geneva on June 10, 1977
(Jan. 29, 1987). President Bush, moreaver, has expressly determined that the Geneva
Convention Relative to the Treatment of Prisoners of War (“"GPW") does not apply to the

conflict with al Qaedz See Memarandum-fromshe President=Re—ffomme Freamen o7 al
Qaeda and Taliban Detainees at | (Feb. 7, 2002), see also Memorandum for Alberio R

Gonzales, Counsel 1o the Presideni-and-Wikianml-Haynes Hr-Gonere-Coumesl Deranmenl o

Det‘eqsa,_&um Jay 8. Bybee, Assistant Attomey General, Office of Legal Counsel, Re:
Appf:ﬁia{:cn of Treaties and Laws to ol Qaeda and Taliban Deteinees et 9-10 (Jan. 22, 2002)
(explaining that GPW does not 2pply to non-state zctors such as 2l Qaeda).
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. We think that 2 policy premised on the applicability of:the Geneva Conventions and not
purporting to bind the CIA does not constitute controlling evidence of executive tmq'itmq and
contemporary practice with respect to untraditional armed conflict where thu_se treaties do not
apply, where the enemy flagrantly viclates the faws of war by secrefly attacking civilians, end
where the United States cannot identify the enemy or prevent its attacks absent accurate
intelligence, :

State Department Reports, Ezch year, in the State Depariment’s Country Reports on .
Human Rights Practices, the United States condemns coercive interrogation techniques and other
practices employed by other countries. Certain of the techniques the United States has
condemned appear to bear some resemblance to some of the CIA intermogation technigues. In
their discussion of Indonesiz, for example, the reponis list as “[p]sychological torture” conduct
that invelves “food and sleep deprivation,” but give no specific informetion as to what these
techniques invelve. In their discussion of Bgypt, the reports tist as “inethods of forture”
“stripping and blindfolding victims; suspending victims from 2 ceiling or doorframe with feet
just touching the floor; beating victims [with various objects]; . . . and dousing victims with cold
water.” ‘See also, e.g., Algeria (describing thé “chiffon” method, which invelves “placing 2 rag
drenched in dirty water in someone’s mouth™); Iran (counting sieep deprivation as either torture
or severe prisoner abuse); Syria (discussing sleep deprivation and “having cold water thrown on”
delainees as either torture or “ill-treatment™). The State Department’s inclusion of nudity, water
dousing, sleep deprivation, 2ad food deprivetion among the conduct it condemns is significant
and provides some indication of an executive foreign relations tradition condemning the use of
these techniques ™

To the exxent they may be relevant, however, we do not believe that the reports provide
evidence that the CILA interrogetion program “shocks the contemporary conscience,” The reports
do not generelly focus on or provide precise descriptions of individual interrogation technigues,
Nor do the reporis discuss in eny detail the contexts in which the techniques are used. From
what we glean from the reports, however, it eppears that the condemned techniques are often part
of a course of conduct that involves techniques and is underteken in ways that bear no
resemblance to the CIA interrogation program. Much of the condemned conduct goes far
beyond the CLA techniques and would zlmost certainly constitute torture under United States
law. See, e.g., Egypt (discussing “suspending victims from 2 ceiling or doorframe with fest just
touching the floar™ and “beating victims [with verious objects]™): Syria (discussing finger
crushing and severs beatings); Pakisten (beatings, burning with cigarettes, electric shock);
Uszbekistan (electric shack, rape, sexual zbuse, beatings). The condemned conduct, moreover, is
often underiaken for reasons totally unlike the CIA's, For example, Indonesia security forces
apparently use their technigues in order to obtain confessions, to punish, and to extort money.
Egypt "employ[s] torture to extract informa 1,.Sonrce ooposition fisures to.cessstheiraaliigal
achivities, and 1o deter others from similer activities." There is no indication that techniques are

) * We rccognize that as & matier of diplomacy, the United Siates may for varisus reasens in varioos
circumstances call another nation te zccount for practices that raay in foms respects resemble conduct in which the
United States might in soms circumstances engags, coverily or otherwise. Diplomatic relations with regard to
foreign countrics are noi relizble evidence of Unitad States executive praclice and thus may be of only limited

relevance here,
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used only 2s necessary fo protect against grave temorist threats or for any similarly vital
government interests (or indeed for eny legitimate govemnment interest). On the contrary, much
of the alleged abuses discussed in the reports appears to involve either the indiscriminate use of
force, see, e.g., Kenya, or the targeting of critics of the government, see, e.g., Liberia, Rwanda,
And thers is certzinly no indicetion that these countries epply carefill screening procedures,
medical monitoring. or any of the other safeguards required by the CIA interrogation program.

A United States foreign relations tradition of condemning torture, the indiscriminate use
of force, the use of force against the government's political opponents, or the use of force to
obtain confessions in ordinary crimina! eases says little about the propriety of the CIA's
interrogation prectices. The CIA's careful sereening procedures are designed to ensure that
enhanced techniques are used in the relatively few interrogations of terrorists who &re belisved to
possess vital, actionable intelligence that might avert an attack agzinst the United Statesorits
interests. The CIA uses enhanced techniques enly to the extent tezsanzbly believed necessary to

obtain the information and 1akes grezt care to avoid inflicting severe pain or suffering or any
lesting or unnecessary harm. In shon, the CLA program is designed to subject detainees (o no
more duress than is justified by the Government's interest in protecting the United States from
turther terrorist attacks. In these essential respects, it differs from the conduct condemned in the
State Department reports.

SERE Training. There is elso evidence that use of these techniques is in some
circumstances consistent with exscutive tradition and practice. Each of the CIA’s enhanced
interrogation techniques has been edapted from military SERE treinitig, where the techniques
have long been used on our own troops. See Techniques at 6; /G Report et 13-14. In some
instances, the CLA uses 2 milder form of the technique than SERE. Water dousing, 25 donein
SERE training, involves complete immersion in water that mey be below 40°F. See Technigues
at 10. Thisaspect of SERE training is done outside with ambient air temperatures s low as
10°F. See id. In the CIA technique, by contrast, the detainee is splashed with water that is never
below 41°F and is usually warmer. Seeid Further, ambient air temperatures are never below
64°F. Seeid. Other techniques, however, are undenizbly more extrems as applied in the CIA
interrogation program. Most notably, the waterboard is used quite sparingly in SERE training—
at most two times on a trainee for at-most 40 seconds each time. Sez id. at 13, 42. Although the
CLA program suthorizes waterboard use only in narrow circumstences (to date, the CIA has used
the waterboard on only three detzinees), where authorized, it may be used for two “sessions” per
day of up to two hours. During 2 session. water may be applied up to six times for ten seconds
or lenger (but never more than 40 seconds). In a 24-hour period, & detzines may be subjected to

Up to twelve minutes of water epplication. See id at 42, Additionally, the wat azy be
used on as many s five days during = 30-day spproval pericd. See August | fer at

1-2. The CIA used the waterbozrd “at least 83 times during August 2002 in the intemagstion of

Luoayezt, 70 Report @l U, and 183 times during March 2003 In the interrogation of KSM. see

id. et 91,

In addition, as we have explained before:

Individuals undergoing SERE training are abviously in 2 very different situation
from detzinees undergoing interrogation; SERE trinees know it is partaofa

w03 st [
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training program, not 2 real-life interrogation regime, they presumably know it
will last only a short time, and they presumably have assurances that they will not
- . be significantly harmed by the training.

Technigues at 6. On the other hand, the interrogation program we consider here furthers the
paramount interest of the United Statss in the security of the Nation more immediately and
directly than SERE training, which seeks to reduce the possibility thet United States military
personnel might reveal information that could harm the national security in the event they are
captured. Again, analysis of the due process guestion must pay carsful attention to these
differences. But we can drew et least one conclusion from the existence of SERE training. Use
of the techniques involved in the CIA's interrogation program-(ar &t least the similar technigues
from which these have been adapted) cannot be considered to bz categorically inconsistent with
“traditional executive behavior” and “contemporary practice” regardiess of context™’ It follows
that uze of thede techniques will not shock the conscience in at lezst some circumstances. We
believe that such circumstances exist here, where the techniques are used against unlawful
combatants who deliberately end secretly attack civilians in &n untraditional armed conflict in
which intelligence is difficult or impossible to collect by other means and is essential to the
protection of the United States and its interests, where the techniques are-usaed only when
necessary and only in the interrogations of key tervorist leaders reasonably thought to have
actionable intelligence, and whers every effort is made to minimize unnecessary suffering end 1o
avoud inflicting significant or lesting harm.

Accordingly, we conclude that, in light of “2n understanding of traditional executive
behavior, of contemporary practice, and of the standerds of blame generally zpplied to them,” the
use of the enhznced interrogation techniques in the CIA interrogation program as we understand
it, does not constitute government behavior that “is so egregious, so outrageous, that it may faicly
be said to shock the contemporary conscience” Lewirs, 523 U.S. 2t 847 n 8,

€.

For the reasons stated, we conclude that the CIA interrogation techniques, with their
careful screening procedures and medical monitoring, de not “shock the conscience.” Given the
rejative paucity of Supreme Court precedent applying this test at all, let slone in anything
resembling this setting, as well as the context-specific, fact-dependent, and somewhiat subjective
nzture of the inquiry, bowever, we cannot predict with confidence that 2 court would agres with
our conclusion. We believe, however, that the question whether the CIA's enhanced
interrogation techniques violate the substantive standard of United States ohbligations under
Article 16 is unlikely to be subject to judicial inquiry.

As discussed above, Article 16 imﬁés-és-ﬁﬁ'legif oll:li-i'ge._ﬂcﬁs on the United States thet

implicatethe- ClAdatemogation.pragram in view. of the languags of Adicle 16 jiself and,

_ f' In addilion, the fact that individuals voluntarily undergo the techniques iz SERE training is profative
See Breithoupt v, ,{brsm, 35210.5. 432, 4356-37 (1957} (noting that people rapulerly voluntarily allow theirblesd to
be drawn and conciuding that involuntary bloed testing does not “shack the conssisnce™).
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independently, the Senate’s reservation. But even if this were less clear (indeed, even if it were
false), Article 16 itself has no domestic legal effect because the Senate attached 2 non-self-
execution declaration to its resolution of ratification. See Cong. Rec. 36,198 (1990 (“the United
States declares that the provisions of Articles | through 16 of the Convention are not self-
executing”). It is well settied that noo-self-executing treafy provisions “can only be enforeed
pursuant to legislation to carry them into effect.” Hhimey v. Robertson, 124 U.S, 190, 194
(1888); see also Foster v. Neilson, 27 U.S. (2 Pet.) 253, 314 (1829) (“A treaty is in its nature 2
contract between two nations, not a legislative act. It does not generally effect, of itself, the
object to be accomplished, . . . but is carried into execution by the sovereign power of the
respective parties to the instrument."). One implication of the fact that Article 16 is non-self-
executing is that, with respect to Article 16, “the courts have nothing to do and can give no
redress.” Head Money Cases, 1127.5. 580, 598 (1884). As one court recently explained in the
context of the CAT itself, “Treaties that are not self-executing donet creste judiciatly-
enforceable rights uniess they are first given effect by implementing legislation.” Auguste v
Ridge, 395 F 3d 123, 132 n.7 (3d Cir. 2005) (citations omitted) Because (with perhaps one
namrow exception” ) Article 16 has not been legislatively implemented, the interpretation of its
substzntive standard is unlikely to be subject to judicial inquiry.™

Based on CIA assurances, we understand that the CIA interrogation program is not
conducted in the United States or “territory under [United States] jurisdiction,” and that it is not
authorized for use against United States persons. Accordingly, we conclude that the program
does not implicate Article 16, We also concluds that the CIA interrogation program, subject to
its carefu! screening, limits, and medical monitering, would not violate the substantive standards

* As noted sbove, Section 1031 of Public Law 109-13 provides that “[njone of the funds appropriated or
otherwise made available by this Act shall be cbligaied or expended to subjoct any person inthe custody or under
the physical conirol of the United States 20 cruel, inhuman, or degrading treatment or punishment that is
prehibited by the Constitetion, laws, or treaties of the Uniled States” To the extent this approprizlions rider
implemsnis Article 16, if ereates a narrow domestic law obligation not to expend funds approprizied under Public
La'rr 105-4.3 for conduct that viclates Ardels 16, This appropriations der, however, 15 unlikely to result in judicial
interpretation of Article 16°s substantive standards since it does not creats 2 private right of action. See, 2.z,
Alezanderv. Sondovel, 532 .5, 275, 286 (2001) ("Liks subsuntive federal b jrsslf, private rights of action to
eaforce federal baw must be created by Congress.”), Resident Counctl of Allen Farisecy Vill v. Dep't of Hous &
Urkam Dev., 980 F2d 1043, 1052 (501 Cir. 1953} (Moous have been retuctant 1o infer congressional imenl (o create
privale rights under appropriztions measures™) (citing Colifornia v. Sierra Club, 451 US. 287 (158 1)),

_ ll is possible that a count could address the scops of Anticle 15 if 2 prosscution were browught under the
Antideficiency Act, 31 U.S.C. § 1341 (2000), for 2 violation of ssction 1031's spending restristion. Secticn
s

L34 1(a)11(A) of title 31 provides that officers or employres o i cont “malk

‘XPEGAITE 07 Obligalion EXCEcding an amotni availabie in an appropriation or fund for the expenditurc oy
obligation ™ “[K]nowing(] and willful{] viclatifons]" of section 134 1(2) are subject to criminal penalties. 1o

Pl -5

5 Although the interpretation of Aricle 16 iz unlikely to be subject to jodicial inguiry, it is conceivable
that 3 coust might atlemyr 1o address substantive questions inder the Fifth Amendment if, for example, the United
States sought & criminal conviction of 2 high valus detsines in an Article [T court in the United States using
evidence that had besn obtained from the detaines through the use of enhanced interrogation teckniques
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applicable to the United States under Article 16 even if those standards extended to the CIA
interrogation program. Given the paucity of relevant precedent and the subjective nature of the
inquiry, however, we cannot predict with confidence whether 2 court would agree with this
conclusion, though, for the rezsons explained, the question is unlikely to be subject to judicial
inguiry,

Please let us know if we may be of further assistance

St

Steven G. Bradbury
Principal Deputy Assistant Attomey General
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